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t^REFACE. 


1  HE  subject  of  the  following  work  embraces  a 
very  large  portion  of  the  law  of  real  property. 
It  is  a  subject  which  demands  and  must  attract 
the  conveyancer's  peculiar  attention  :  the  con» 
oection  and  symmetry  of  its  parts,  while  they  ex- 
cite the  admiration  of  the  student,  will  amply 
repay  the  labour  which  the  study  of  it  requires. 

As  a  work  upon  Powers  has  already  been 
written,  which  has  arrived  to  a  second  edition, 
it  may  be  expected  that  some  reason  should  be 
given  for  presenting  theprofession  with  a  new  one. 
It  may  be  thought  to  be  a  sufficient  reason  that 
Mr.  Powell's  Essay  embraces  but  a  partial  view 
of  the  subject.  But  had  that  been  the  only  ob- 
jectionto  the  performance,  his  deficiencies  might 
have  been  supplied  without  retreading  his  steps. 
The  execution,  however,  of  what  Mr.  Powell  did 
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attempt  is  not  such  as  to  invite  to  a  study  of  the 
subject,  or  to  render  his  work  practically  useful. 
It  is  comnion  to  meet  with  statements  of  facts, 
occupying  many  pages,  which  serve  only  tocon- 
found  the  attention,  when  the  precise  point  deci- 
dcd  might  have  been  expressed  in  the  same  num- 
ber of  lines.  The  errors  in  law,  as  well  as  in  the 
statement  of  facts,  are  very  numerous,  and  in  few 
instances,  is  much  labour  of  research  exhibited. 
The  author  t)f  the  present  volume,  however, 
wishes  it  never  to  be  forgotten,  that  as  far  as  Air. 
Powell  did  treat  of  the  subject,  he  was  the  Jirst 
who  attempted  it. 

Ihe  writer  depq^cates  too  severe  an  examina*- 
tion  of  his  work  from  the  preceding  observations* 
It  is  more  easy  to  criticise  the  works  of  others, 
than  to  write  a  better  on  the  same  subject  His 
pretensions  to  notice  are,  that  it  has  been  his 
endeavour  to  exhaust  the  subject:  an  indepen- 
dent and  original  view  has  been  taken  of  every 
part  of  it ;  the  report  of  every  case  has  been 
anxiously  consulted;  and  nmch  labour  has  been 
bestowed  in  examining  reported  cases,  with  the 
Register's  books,  and  searching  for  cases  not  in 
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print.     The  writer  has  also  attempted  to  treat  of 
this  abstruse  and  intricate  learning  in  a  familiar 
and  practical  way,  to  avoid  burdensome  state- 
ments   of   cases,  and   to  introduce  the   points 
decided  with  as  much  brevity  as  appeared  to  be 
consistent  with  accuracy  and  perspicuity.  In  no 
instance  has  he  shrunk  from  the  consideration 
of  the  difficulties  which  presented  themselves, 
although,  following.  Bacon's  example,   he    has 
directed  his   endeavours  rather  to*  open  the  law 
upon  doubts,  than  doubts  upon  the  law.      How 
far  he  has  succeeded  in  this  arduous  attempt,  it 
is  for  the  Profession  of  which  he  is  a  member  to 
decide.     He  has  in  common  with  others  to  plead 
as  an  excuse  for  any  inaccuracies  in  so  long  a 
work,  that  it  was  written  in  moments  snatched 
from  the  labours  of  his  profession,  with  few  op- 
portunities of  taking  a  continued  and  connected 
vievr  of  the  subject. 

Stone^Buildingj  Lincoln* S'Inn, 
I  ^th  March,  1 808. 
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ADDENDA  ET  ERRATA- 


The  Case  of  Webb  7.  Temple*  83,  n.  was  cited  in  3  Ves.  jun.  660. 
Add  a  Reference  in  Note  fe)  p.  94,  to  Hizon  v.  Oliver,  13  Ves.  108,  since 
published. 

Add  a  Reference  in  note  fpJ*  P>  108,  to  Sturgis  t.  Coi'p,  13  Ves.  100/ since 
published. 

The  Case  of  Doe  r.  Manning,  mentioned  in  the  note  tu  p.  93^8,  has  beeil 
stncie  reported  hy  Mr.  East  (vol.  9,  p.  5g.).  The  most  imporunt 
Case  on  the  Subject  (Taylor  ▼.  Stile,  Tfeat.  Purch.  439,  3d  edit.) 
appears  to  have  escaped  the  notice  of  the  Couit,  although  it  was,  I 
believe*  cited  in  the  Argument. 

A  Case  has  been  just  decided,  where  the  trust  in  a  will  was  <'  to  permit 
and  suffer  his  niece  to  receive  and  take  the  interest,  dividends,  and 
proceeds,  of  the  capital  sum  of  jS2100,  or  so  mueh  thereof  as 
should  from  time  to  time  be  vested  in  his  said  trustees  fot  the 
purposes  of  his  said  will,  during  her  natural  life,  for  her  own  sole 
and  separate  use  and  benefit,  notwithstanding  any  husband  she 
might  happen  to  marry,  and  should  pay  the  same  into  her  own 
proper  hands,  for  her  own  separate  use  and  benefit ;  and  that  her 
recdpC  and  receipts  alone  should  from  time  to  time  be  a  good  and 
sufficient  discharge  and  discharges  for  the  same ;  and  that  the  same, 
or  any  part  thereof,  should  not  be  subject  or  liable  to  the  debts  or 
engagements,  power  or  controul  of  any  such  husband.'*.  The 
question  was,  whether  the  niece  could  make  a  sweeping  appoint- 
ment. The  able  Counsel  for  the  defendant  gave  up  the  point 
without  argument^  and  it  was  accordingly  decreed  that  an  abso^ 
lute  sale  by  her  was  valid.— Brown  v.  Like.  Rolls,  llth  March, 
lto«.    See  ch.  3,  s.  1,  div.  iii.  af  this  work. 
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CHAPTER    J. 

OF    TH£    NATURE    OF    POWERS   BEFORE    ANJ^    SlNCE^    TUE 
STATUTE  OF  USES  ;    AND   OF    THE   SUSPENSION^    EXTIN- 
GUISHMENT^    AND     MERGER    OF     POWfiRS,     DERIVING 
THEIR  EFFECT  FROM  THE  STAtUtEk 

SECTION  r. 

4  OWER6  are  either  common  law  authorities ;  declara-* 
tioDS  or  directions  operating  onlj  on  the  conscience  of 
the  persons  in  whotn  the  legal  interest  is  vested ;  or  de* 
clarations  or  directions  deriving  their  effect  from  the 
statute  of  uses.  A  power  given  by  a  will  to  A  to  sell" 
an  estate>  ( I)  and  a  power  given  by  an  act  of  parlia- 
ment to  sell  estates;  as  in  the  instance  of  the  land-ta^i 
redemption  acts^,  are  both  common  law  authorities.  Tha 
estate  passes  by  force  of  the  willi  or  act  of  parliament^ 
and  the  person  who  executes  the  power^  merely  nomi^ 
nates  the  party  to  take  the  estate.     A  power  of  attor- 


*■■■■  ..^ 


(I)  This  is  doubted  where  a  seisin  is  raised  to  feed  the  devise.  The 
doctrine  cannot  be  considered^  till  the  student  is  made  acquainted  with 
the  natare  of  this  seitia. 
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ney  is  also  a  common  law  authority ;  but  the  estate  is 
not  in  this^  as  in  the  other  cases^  actually  transferred  by 
the  instrument  creating  the  power.  It  is  a  mere  au* 
thority  to  execute  a  conveyance  in  the  place  of  the  prin- 
cipal ;  and  the  estate^  therefore^  must  be  conveyed  by  the 
attorney^  with  the  same  solemnities  as  would  have  been 
requisite  upon  a  transfer  executed  by  the  principal  him- 
self. A  power  to  dispose  of  an  estate^  or  sum  of  mo- 
ney^ of  which  the  legal  interest  is  vested  in  another,  is 
a  power  of  the  second  sort.  The  legal  interest  is  not 
divested  by  the  execution  of  the  power,  but  equity  will 
compel  the  person  seised  of  it^  to  clothe  the  estate  cre- 
ated with  the  legal  right. 

To  understand  correctly  the  nature  of  powers  deriving 
their  effect  from  the '  statute  of  uses^  which  it  is  the 
principal  object  of  these  sheets  to  elucidate,  we  must 
consider,  1st,  The  nature  of  trusts  before  the  statute  of 
uses ;  and^  %d,.  The  effect  of  the  statute. 

The  simplicity  of  the  common  law  was  admirably 
adapted  to  times  when  transfers  of  property  were  not 
frequent.  It  was  essential  to  their  validity,  that  cor- 
poral possession  of  the  land  should  be  delivered  to  the 
purchaser  in ,  the  presence  of  his  neighbours ;  thus^ 
every  one's  title  was  publicly  known^  and  secret  and 
fraudulent  transfers  of  property  never  could  take  place. 
This  mode  of  transfer  was  termed  a  feoffment^  with 
livery  of  seisin,  a  conveyance  which  is  still  frequently 
used.  And  the  like  strictness  required^  that  estates 
thus  notoriously  transferred^  should  not  be  defeated  by 
the  mere  execution  of  a  deed ;  and^  therefore^  a  power 
of  revocation  annexed  to  a  feoffment^  was  void  in  its 
very  creation.  A  condition^  it  is  true^  might  at  all 
times  have  been  added  to  a  feofiment ;  but  the  strict 

rule 
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rule  of  the  comtnon  law  did  not  permit  the  breach  of 
such  condition  to  he  taken  advantage  of  by  any  but  the 
feoffor  or  his  heirs,  and  this  prin<iipally  with  a  view  to 
prevent  maintenance.     These  rules  opposed  an  effectual 
barrier  to  such  modifications  of  estates  as  prevail  at 
this  day.     When  to  this  rigour  we  add,  that  except  in 
some  few  places,  by  force  of  a  custom,  lands  could  not 
be  devised,  we  shall  not  be  surprised  that  the  wants  of 
succeeding  times  should  invent  a  mode  to  defeat   the 
excessive  rigour,    and   subvert  the  simplicity   of  the 
common  law.     This  was  effected  by  the  introduction  of 
uses.     It  is  not  within  the  plan  of  this  work,  to  con-* 
sider  the  precise  time  when,  or  by  whom  uses  were  in- 
troduced.    The  nature  of  them  only  requires  our  atten- 
tion.    An  use,  then,  was  a  mere  confidence  in  a  person 
to  whom  an  estate  was  conveyed,  without  consideration, 
to  dispose  of  it  as  the  person  by  whom  it  was  conveyed 
should  direct.     The  estate  was  regularly  transferred  to 
a  friend,  upon  trusts  designated  at  the  time ;  or  upon 
such  trusts  as  should  be  afterwards  appointed  by  the 
real  owner.     But  still  the  person  to  whom  the  estate 
was  conveyed,  was,  to  all  intents  and  purposes,  owner  of 
the  estate  at  law.     It  is  observed,  in  Chudleigh's  case, 
that  he  who  hath  an  use,  hath^soljus  neque  in  re  neque 
ad  renij  but  only  a  confidence  and  trust,  for  which  he 
had  no  remedy  by  the  common  law :  and  Serjeant  Fro- 
wick,  afterwards  Chief  Jui^tice  of  the  Common  Pleas,  re- 
marked, in  the  reign  of  Henry  the  7th,  that  by  the  course 
of  the  common  law,  cestui  que  use  had  no  more  to  do 
with  the  land,  than  the  meerest  stranger  in  the  world. 
To  prevent,  in  some  measure,  the  consequences  of  this 
doctrine,  it  became  usual  to  have  several  joint  feoffees ; 
so  that,  on  the  death  of  any,  the  estate  might  survive  to 
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the  others^  and  not  be  subject  to  the  dower  of  the  de- 
ceased's wife,  &c.  And  it  also  became  customary  for 
the  owner  himself  to  be  ono  of  the  feoffees ;  nor  did 
any  inconvenience  result  from  this  practice ;  the  judges 
held,,  that  although  in  such  case  the  use'  was  in  part 
suspended,  yet  it  might  be  disposed  of  in  the  same 
manner  as  if  the  entire  legal  estate  was  vested  in 
others.  This  mode  of  conveyance  became  indeed  so 
common,  that  in  the  statute  of  uses,  to  which  our  at- 
tention will  presently  be  called,  au  express  provision 
was  inserted  to  meet  this  case 

Equitj^  after  some  time,  and  by  degrees,  assumed 
the  jurisdiction  which  it  now  exercises,  in  enforcing  the 
performance  of  trusts  and  contracts,  so  that  the  person 
who  had  conveyed  his  estate,  or  cestui  que  use,  as  he 
was  then  termed,  answers  almost  precisely  to  cestui  que 
trust  of  the  present  day..  When  uses  were  once  esta- 
blished, and  not  noticed  by  the  courts  of  law  who  ac- 
•  kiiowledged  the  legal  tenant  only,  the  complication  of 
modern  settlements  was  soon  introduced.  Thus,  powers 
arose ;  for  although  it  w  as  repugnant  io  a  feoffment  at 
common  law,  that  a  power  should  be  reserved  to  revoke 
it,  yet  there  was  no  such  repugnancy  as  to  trusts,  which 
were  simple  declarations,  or  directions  to  the.  person 
seised  of  the  legal  estate,  in  what  manner,  and  to  whom 
he  should  convey  the  estate.  And,  for  the  same  reason, 
the  owner  might  direct  the  trustee -to  convey  as  a 
stranger  should  appoint,  although  a  power  of  entry  for 
a  condition  broken,  could  not  be  reserved  to  a  stranger 
on  a  common  law  conveyance. 

Equity,  however,  only  lent  its  aid  where  there  was 
a  valuable  or  good  consideration.  The  first  arose  upon 
a  real  contract,  and  was  termed  a  bargain  and  sale.     It 
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wa.%  iti  fact,  originally  a  mere  contract  by  A  to  sell 
hig  estate  to  B,  although  in  process  of  time  it  became 
a  mode  of  settlement,  and  equity  did  not  enquire  into 
the  amount  of  the  consideration  ;  the  second  was  also  a 
mere  contract  or  agreement,  by  a  husband,  parent,  or 
kinsman,  to  settle  his  estate  upon  his  wife,  children,  or 
relations.  This  was  styled  a  covenant  to  stand  seised— 
Money,  rent,  or  services  incident  to  tenure,  were  suffi- 
cient to  sustahi  the  former :  the  consideration  of  mar- 
riage, and  natural  love  and  afiection  to  a  legitimate 
child,  brother,  nephew,  or  cousin,  the  latter.  In  or- 
der to  comprehend  the  doctrines  we  shall  hereafter 
have  occasion  to  discuss,  it  will  here  be  necessary  to 
observe,  that  a  consideration  was  only  required  wjiere 
the  inheritance  remained  in  the  contracting  partj/. 
Now  a  covenant  to  stand  seised,  or  a  bargaita  and  sale* 
did  not  transfer  the  possession  to  the  covenantee  or 
bargainee :  it  was-  a  mere  contract,  and  was,  there- 
fore, termed  a  conveyance,  not  operatiiig  by  transmu- 
tation of  possession;  the  party  with  whom  the  con- 
tract was  made^  was  compelled  to  resort  for  relief  to 
equity,  and  equity  following  the  rule  of  the  civil  law, 
would  not  enforce  a  mere  niuhnn  pactum.  But,  where 
a  conveyance  did  operate  by  transmutation  of  posses- 
sion,-a^  a  ftne,  recovery,  feoffment,  or  release,  which 
vest  the  legal  estate  in  the  conusee,  recovcror,  feoffee, 
or  releasee,  and  uses  were  declared  on  such  a  convey- 
ance, there  equity  did  not  inquire  into  the  considera- 
tion: the  real  owner  having  divested  himself  of  the 
legal  estate,  it  was  not  necessary  to  resort  to  ei5[uity, 
as  against  him  j  and/  the  person  in  whom  it  was  vested 
being  a  mere  naked  trustee,  was  bound  in  conscience 
to  execute  the  directions  of  the  donor.     This  is  clearly 
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laid  down  by  St.  German^  who  saj8>  that  whto  an  use 
is  in  esse,  he  that  hath  the  use  may^  of  his  mere  mo- 
tion^ give  it  away  if  he  will^  without  recompense^  as 
he  might  the  land  if  he  had  it  in  possession.  But  he 
took  it  for  a  ground^  that  he  could  not  so  begin  an  use 
without  livery  of  seisin^  or  upon  a  recompense  or 
ground ;  and  the  doctrine  is  referred  to  its  true  prin- 
ciples. 

.  This  important  distinction  applies  closely  to  the 
usual  conveyance  by  lease  and  release.  Where  the  lease 
for  a  year  is  intended  to  operate  under  the  statute^  a  va-* 
luable  consideration  is>  according  to  the  above  rule^ 
absolutely  necessary ;  but  if  valuable^  it  need  not  be 
pecuniary—a  pepper-corn  rent  is  sufficient.     The  release 

4 

operates  at  common  law ;  and  as  the  common  law  never 
requires  a  consideration  upon  a  solemn  conveyance  by 
deedj  none  need  be  givep^  although  it  is  usual  ^to  ex- 
press  that  a  nominal  consideration^  as  10s.  was  paid ; 
nor  is  a  consideration  essential^  although  uses  are  de- 
clared by  the  release^  as  they  fall  within  the  above 
principle.  This  distinction^  which  was  never  denied, 
was  expressly  taken  in  the  case  of  Pawlyn  x?.  Hardy,  ( a  ) 
where  it  was  determined,  that  if  he  in  reversion  release 
to  the  tenant  in  possession,  all  his  estate,  right,  title,  Ac. 
there  need  no  consideration  to  be  mentioned  or  pwved, 
it  is  good  without  j  otherwise,  if  by  grants  &c. 

(a)  Mich.  36  Car.  II.  B.  R.  MS. 
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JjJ.ANiFOLD  frauds  were  the  consequence  of  the  intro- 
ductioo  of  uses;  heirs  were  unjustly  disinherited;  the 
King  lost  his  profits  of  the  lands  of  attainted  persons^ 
aliens  born^  and  felons ;  lords  lost  their  wards^  marriages^ 
reliefs^  heriots^  escheats^  aids  ;  married  men  lost  their 
tenancies^  by  the  curtesy,  and  women  their  dower ;  pur- 
chasers were  defrauded ;  no  one  knew  against  whom  to 
bring  his  action,  aud.manifest  perjuries  were  committed. 
Several  statutes  were  passed  to  remedy  these  grievances, 
particularly  a  statute  in  the  reign  of  Richard  the  Third, 
(bj  whereby  it  was  enacted  that  all  estates,  &c.  created 
by  cestui  que  use,  should  be  good  as  against  bis  feoffees^ 
Modes  were  soon  invented  of  evading  these  acts.  At 
last,  it  was  thought  that  all  these  wrongs  would  be  avoid- 
ed by,  as  it  is  usually  termed  in  conveyances,  trans- 
ferring uses  in^o  possession,  or,  perhaps,  to  speak 
more  correctly,  by  transferring  or  turning  uses  to  posses- 
sions. With  this  view,  the  statute  of  27  H.  VIII.  c.  10, 
commonly  called  the  statute  of  uses,  was  passed,  which 
enacted  that,  where  any  person  or  persons,  stood,  or 
were  seised,  or  at  any  time  thereafter,  should  happen  to 
be  seised  of  and  in  any  honours,  or  other  hereditaments, 
to  the  use,  confidence,  or  trust  of  any  other  j[)er8oi\  or 
persons,  or  of  any  body  politic,  by  any  manner  of  means 
whatsoever  it  should  be;  that,  iu  every  such  case,  all 

(tj  1  R.8.C.  1. 
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such  person  aad  persons  and  bodies  politic^  that  had^  or 
thereafter  should  have  any  such  use^  confidence,  or  trust  ia 
fee  simple^  fee  tail^  for  term  of  life^  or  for  years  or  otherwise, 
or  any  use^  confidence^  or  trust,  in  remainder  or  reTcrter, 
should^  from  thenceforth,  stand  and  be  seised^  deemed 
and  adjudged  in  lawful  seisin  estate,  and  possession  of 
and  in  the  same  honours  and  hcreditamaits^  with, their 
appurtenances,  to  all  intents,  constructions,  and  purposes 
in  the  law,  of  and  in  such  like  estates,  as  they  hj|d  or 
should  have  in  use,  trust,  or  confidence,  of  or  in  the 
same;  and  that  the  estate,  title,  right,  and  ppssessipn, 
that  was  in  such  person  or  persons,  that  were^  or  there-r 
after  should  be  seised  of  any  lands,  tenements,  or  here- 
ditaments, to  the  use,  confidence  or  trust  of  any  such 
person  or  persons,  or  of  any  body  politic,  should  be  from 
thenceforth  clearjy  deemed  and  adjudged  to  be  in  him  or 
them,  that  had  or  should  have  such  use,  confidence,  or 
trust,  after  such  quality,  manner,  form,  iv^d  condition, 
as  they  had  before  in  or  to  the  ^se,  confidence,  or  trust, 
that  was  in  them. 

The  statute  thmi  provides  fbr  the  case  of  several  per- 
sons being  jointly  seised  to  the  use  of  any  of  them.  ,  And 
contains  two  savings,  1st,  To  all  persons  (other  than 
those  person  or  persons  which  were  seised,  or  thereaflier 
should  be  seised  of  any  lands,  tenements,  or  heredita- 
ments, to  any  use,  confidence,  or  trust)  all  such  right, 
title,  entry,  interest,  possession^  rents,  and  action,  as  they 
had,  or  might  have  had,  before  the  making  of  the  act ; 
And,  2d,  To  all  persons  seised  to  any  use  all  such  for- 
mer rights  as  they  had  to  their  ovra  proper  use,  in  or  to 
any  manors  or  hereditaments,  whereof  they  should  be 
seised,  to  any  other  use. 

It  has  been  quaintly  said,  thit  use^  were^  by  this  act, 

with 
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^ith  an  indissoluble  knot^  coupled  and  married  to  the 
Imnd,  whiclH  of  all  the  elements^  is  the  most  ponderous 
and  inunovable. 

Whether  the  Legislature  did^  or  did  not^  intend  to 
crush  uses^  it  is  not  material  for  us  to  inquire^  as  it  was 
scon  settled  that  uses  might  stilly  as  formerly^  be  raised, 
upon  ^hich  however  the  statute  would  instantly  operate; 
but  neitherthe  Legislature  nor  the  Judges  admitted  uses 
with  all  the  latitude  of  construction  with  which  they  were 
adopted  before  the  statute  of  uses:  Previously  to  the 
^tute,  a  mere  contract  uuinrolled  by  A  to  sell  his  estate 
to  B  was  sufficient^  without  words  of  inheritance^  to  pass 
the  equitable  fee  to  the  vendee,  but  the  Legislature,  by 
an  act  passed  immediately  after  the  statute  of  uses  (cj^ 
required  that  to  transfer  the  Icg^l  estate  by  force  of  that 
act  such  contracts  should  be  by  deejd  inrolled.  And  the 
Judges  resolved  that  words  of  inheritance  were  absolutely 
necessary  to  ]»ass  the  fee  at  law.  And,  at  this  day,  it  is 
clear  that  a  mere  contract  to  sell  for  a  vahiable  considc'^ 
ration  paid,  importing  a  future  conveyance;  would  not 
raise  an  use  in  tlie  purchaser,  so  as  to  attract  the  statute, 
although  by  deed  duly  inrolled,  and  containing  words  of 
inheritance,  but  stilLit  would,  in  the  view  of  modem 
eqiiity,^  convert  the  vendor  into  a  mere  trustee  for  the 
purchaser,  and  entitle  him  to  call  for  a  regular  con- 
veyance. • 

To  the  raising  of  an  use  ^hich  thestatute  will  transfer 
to  a  possession,  it  is  necessary  that  there  should  be,  1st, 
one  person  seised  to  the  use  of  another,  in  esse;  and,  gdly, 
an  use  in  esse,  but  whether  it  is  limited  in  possession. 


(c)     27  H.  VUI.  c.  16.  Note,  thi«  act  did  not  extend  to  coveoants  to 
sund  seised,  and  only  to  estates  of  fcehold,  or  inheritance. 

remainder. 
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rmainder^  or  reyersion^  is  immateriaL  Thus^  if  a  maa, 
for  a  valuable  consideration^  should  contract  to  sell  an 
estate  to  another  in  fee^  which  contract  is  properly  in- 
rolled^  or^  as  we  now  term  it^  should  convey  his  estate 
by  bargain  and  sale  inrolled,  equity  instantly  fastens  on 
the  conscience  of  the  vendor^  and  holds  him  to  be  i 
trustee  for^  or  to  be  seised  to  the  use  of  the  yendee  of 
bargainee:  here  then  the  requisites  concur:  there  is  a ^ 
person  seised  to  the  use  of  another^  to  whom  an  use  ill 
possession  is  limited^  immediately  therefore^  ^n  the  in-* 
rolment  of  the  deeds  the  legal  estate  by  force  of  the  sta- 
tute of  uses^  vests  in  the  bargainee  as  effectually  as  it 
would  have  dose  at  common  law  by  a  feoffment^  accom- 
panied with  livery  of  seisin  or  corporal  delivery.  And, 
had  it  not  been  for  the  statute  of  inrolments^  the  legal 
estate  would  have  vetted  upon  the  execution  of  the 
deed. 

By  an  unaccountable  construction  of  the  courts  of  law^ 
it  was  held  that  an  use  could  not  be  limited  on  an  use^  that 
is,  that  the  statute  would  operate  on  the  first  declaration 
^  of  trust  only ;  thus>  if  by  a  bai^in  and  sale^  the  use  is 
limked  to  A,  and  it  is  then  declared  that  he  shall  stand 
*  seised  in  trust,  or  to  the  use  of  B,  the  statute  will  vest 
the  legal  estate  in  A,  and  the  law  will  not  advert  to  the 
itrust  declared  in  favour  of  B. 

Perhaps  there  is  not  another  instance  in  the  books,  in 
which  the  intention  of  an  act  of  parliament  has  been  so 
little  attended  to.  It  has  frequently  been  observed  by  high 
authority,  that  there  is  no  magic  m  words.  When  therefore 
the  act  said  that,  where  one  person  was  seised  to  the  use 
of  another,  the  legal  estate  should  be  transferred  to  the 
cestui  que  usey  it  meant  that  the  person  to  whom  the  es- 
tate belonged  in  conscience^  should  be  invested  with  the 

legal 
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• » 
It 

'  legal  right  to  it  Now,  if  an  estate  was  conveyed  to  A 
to  the  use  of  B,  in  trust  for  C,  C  was  the  person  enti- 
tled to  the  possession  of  the  estate^  and  A  was  evidently 
seised  to  his  use^  as  it  appeared  by  the  deed  itself,  that 
'  the  possession  was  not  intended  to  remain  in  B,  and  there 
'  is  nothing  in  the  act  to  prevent  the  possession  vesting  in 
'^.  And  at  least  it  might  have  originally  been  held  with- 
oat  any  violation  of  principle,  that  the  statute  first  exe- 
cuted the  possession  in  B,  and  then  again  in  C ;  for,  ad- 
mitting that  it  was  necessary  to  first  vest  the  possession  in 
the  use  limited  to  B,  it  would  be  difficult  todiscover  any 
thii^  in  the  act,  which  prevented  the  possession  given  by 
the  statute^  immediately  transferring  itself  from  B  to  C. 
This  could  be  effected  by  two  deeds,  and  why  not  by  one 
and  the  same  deed  P  Nor  am  I  satisfied  that  the  Judges 
intended  to  hold  generally  that  an  use  upon  an  use  was 
void.  They  determined  indeed  that,  if  A,  in  considera- 
tion of  money  paid  by  B,. bargained  and  sold  land  to  B» 
to  hold  to  him  and  his  heirs,  to  the  use  of  the  feoffor  for 
life,  in  tail,  or  in  fee,  or  to  the  use  of  a  stranger,  that 
the  uses  were  void,  and  B  should  be  seised  in  fee,  be^ 
cause  the  consideration  and  sale  implied  that  the  use 
shouJd  be  solely  in  him  in  fee.  The  limitation  was 
deemed  repugnant  to  the  habendum.  But^  suppose  it 
to  have  been  expressed  in  the  deed,  that  the  money  be- 
longed to  C,  and  was  paid  by  B  on  his  behalf,  and  the 
habendum  had  been  to  B  in  fee  to  the  use  of  C  in  fee, 
it  does  not  appear  to  have  been  settled  that  the  use  to  C 
would  not  have  been  executed  by  the  statute,  although 
clearly  an  use  upcm  an  use.  The  law  must,  however, 
at  this  day,  be  considered  as  embracing  every  case.  The 
Court  of  Chancery  soon  seised  upon  this  narrow  con- 
struction as  a  pretext  to  revive  uses  tinder  the  name  of 

s  trusts. 
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trusts^  and^  accordingly^  it  was  determined  that  B^was 
in  conscience  a  trustee  for  C^  and  should  be  compelled  io 
convey  the  estate  to  him.  This  equitable  branch  of  ju- 
risdiction was  extended  by  the  resolution  of  the  courts  of 
law,  that  neither  copyhold  nor  leasehold  estates  could  be 
conveyed  to  uses  upon  which  the  statute  Wouid  operate* 
A  term  of  years  may  of  course  be  created  out  of  a  free- 
hold estate  by  way  of  use,  but  when  it  is  once  a  subsist- 
ing interest,  it  cannot  be  conveyed  to-  uses.  Therefore 
if  it  were  assigned  to  A  to  the  use  of  B,  the  legal  inte- 
rest would  remain  in  A,  who  however  would  in  equity  be 
deemed  a  mere  trustee  for  B. 

It  may  not  be  irrelevant  to  observe,  that  it  has  been 
justly  thought  of  real  importance  to  show  that  the  statute 
of  Richard  the  Thirds  which  is  referred  to  in  a  preceding 
page,  extends  to  seisms  in  fee  only,  lest  it  should  be 
thought  that  the  ^ssi^mexAoi  cestui  que  trust  of  a  term 
would  at  this  day  pass  the  legal  interest  (d).  And  this  is 
proved  by  the  ancient  cases^  and  the  modem  case  of  Good- 
title  V.  Jones  (e)y  is  also  cited  as  an  authority  that  the 
statute  is  not  applicable  to  such  a  case.  But  on  the  con- 
trary, in  that  case,  the  court  took  it  for  granted,  that 
the  statute  did  extend  to  cestui  que  use  of  a  term  for 
years,  but  they  held  that  the  statute  only  related  to  con- 
yeyan(:e8  made  for  the  benefit  of  the  then  grantor; 
whereas  in  the  case  before  them,  the  teriti  (which  was 
an  old  satisfied. term  attendant  on  the  inheritance)  was 
created,  not  for  the  benefit  of  the  grantor,  but  of  a 
mortgagee.  Indeed  in  a  subsequent  case  (f),  Lawrence, 
Justice,  admitted  that  the  statute  was  cited  unexpectedly, 

(if)  See  1  Sand,  od  uses,  p.  41— 49.  (/)  Blake  v.  Foster,  8  Telm  Rep. 
(*)  7  Tenn  Rep.  47.  494. 

and 
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and  the  court  were  taken  by  surprise^  but  he  added^  that 
though  it  certainly  did  not  apply  to  that  case^  on  further 
cansideration,  the  court  were  of  opinion  that  it  extended 
to  other  cases  (g).  In  the  last  case,  however,  the  court 
held  that  a  lease  granted  by  the  husband  of  cestuique 
trust  for  life,  was  not  authorised  by  the  statute.  The 
court  said,  that  a  contrary  construction  would  in  a  great 
measure  destroy  that  system  of  trusts  by  which  real  pro- 
perty is  secured  to  women  during  their  covertures,  free 
from  the  control  of  their  husbands :  but  still  they  consi- 
dered the  statute  of  Richard  the  Third  as  in  full  force. 
This  however  is  an  opinion  which  we  should  not  hastily 
adopt.  For,  1st,  as  to  grants  made  by  ce«^ui  que  trust 
of  the  freehold^  it  is  quite  clear  that  in  regard  to  them 
the  statute  is  virtually  repealed  by  the  statute  of  uses. 
Whenthe  Legislaturegavethe  possession  to  the  cestui  que 
use,  the  statute  of  Richard  was  functus  q^cii^  and  the 
subsequent  revival  of  uses  under  the  name  of  trusts,  can- 
not revive  the  statute,  as  it  was  not  intended  to  apply  to 
modern  trusts.  This  point  has  indeed  received  a  legista-* 
tive  adjudication.  It  appears  to  have  been  holden 
that  execution  might  be  sued  out  on  any  judgment 
entered  up  ags^inst  cestui  que  use,  by  force  of  the  statute 
of  Richard  the  Third,  but  to  prevent  any  doubt,  this 
power  was  expressly  given  by  the  19  Hen.  VII.  c.  15. 
Now  ii  was  deemed  clear  that  this  provision  would  not 
extend  to  trusts  since  the  statute  of  uses,  and  therefore  a 
similar  provision  was  inserted  in  the  29  Car.  II.  cap.  3, 
commonly  called  the  statute  of  frauds,  and  under  this  act 
it  is^  that  trust  estates  are  at  this  day  extended  for  the 

(jg}  And  see  Lord  Loughboxx>ugh*8  judgment  in  Russell  v*  Stokes.    I 
a  Blackst.  566. 

judgment 
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judgment  debts  of  cestui s  que  trust.    2dly.  As  to  grants 
by  cestui  que  trust  of  a  term,  the  statute  certainly  doed 
not  extend  to  them.     This  is  very  satisfactorily  proved 
by  Mr.  Sanders ;  indeed  the  very  point  appears  to  me  to 
have  been  decided  by  the  case  in  which  it  was  resolved 
that  the  statute  of  uses  did  not  embrace  leaseholds ; 
for  the  question  sent  to  the  Judges  by  Lord  Chancellor 
Bromley^  was,  not  whether  the  grant  by  cestui  que  trust 
of  a  term>  was  good  to  pass  the  legal  estate,  by  reason 
of  his  taking  the  legal  interest,   under  the  statute  of 
Henri/  the  Eighth,  but  generally  whether  the  grant  was 
good  to  pass  the  legal  estate ;  and  all  the  Judges  and  Chief 
Baron  answered/ that  the  grant  of  cestui  que  trust  of  a 
term  was  void,  and  out  of  the  statutes  of  uses  (A),  which 
was  expressly  deciding  that  they  were  not  within  the  sta- 
tute of  Richard ;  and  at  that  period,  no  statute  relating 
only  to  lands  of  which  a  man  was  seised,  was  extended  to 
leasehold  estates,  as  of  them  he  had  merely  a  possession, 
and  not  a  seisin  (t).  A  very  strong  argument  infiivourof 
thisdoctrine^  isthat  oneobjectof  thestatuteof  Henry  clear- 
ly was  to  crush  the  frauds  which  had  sprung  up  under  the 
act  of  Richard,  and  it  may  reasonably  be  presumed^  that 
had  leasehold  estates  been  within  this  act^  they  would 
■  have  been  holden  to  be  within  the  statute  of  uses  also. 
One  evil  intended  to  be  remedied  by  the  act  of  Henry 
the  Eighth,  was  frauds  on  purchasers,  to  which  they 
were  still  obnoxious,  if  the  legal  estate  in  leaseholds  was 
left  in  one,  and  the  use,  or  equitable  estate  in  another : 

(»)  Dy.  369,  pi.  50  J  sec  Poph.     (i)  See  Mo.  61*. 
76;  Jenk.  IDS;  1  BrownL  40  j  2 
Keb.  600. 

for 
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• 

for  if  the  legal  tenant  could  assign  the   estate  by  force 

of  the  common  law^  and  the  equitable  tenant  could  alsD 

transfer  it  under  the  statute  of  Richard^   each  might 

make  an  assignment  to  different  persons^  and  so  entangle 

th^n  both»  notwithstanding  the  statute  of  uses.     The 

decision  therefore  upon  this  statute^  can  only  be  accounted 

for  on  the  ground  that  leasehold  estates  were  fwt  within 

the  Ktatute  of  Richard.     This  hypothesis  derives  great 

support  from  the  opinion  of  Lord  Chancellor  Notting* 

ham^  that  the  statute  of  uses  was  intended  not  to  extend 

to  all  trusts  and  uses/ but  only  to  be  coextensive  with  the 

sUtute  of  Richard  the  Third  (A).      Lord  Chancellor 

Bacon  indeed  says^  that  the  reason  why  the  statute  of 

uses  does  not  embrace  leasehold  estates  is>  ''  that  the 

statute  meant  to  remit  the  common  law^  and  not  but  that 

the  chattels  might  ever  pass  by  testament^  or  parole  and 

therefore  the  use  did  not  pervert  them ;"  or  as  we  should 

DOW  express  it^  the  statute  meant  to  remit  the  common 

law^    and  as  chattels  might  at  all  times  pass  by  will  or 

paroL  the  use  did  not  alter  their  nature^  and  therefore 

they  were  not  within  the  scope  of  the  statute.     But  it 

would  not  have  been  productive  of  any  mischief  to  have 

considered  chattels  real  within  the  act.     It  is  no  objec* 

tion  that  a  testamentary  power  over  them  existed  be* 

fore  the  statute^  which  the  L^slature  did  not  intend  to 

take  away:  they  might  stilly  as  formerly>   have  been 

bequeathed^  although  the  legal  interest  was  vested  iu 

the  owner. 

It  is  a  strong  confirmation  of  the  argument^  that  the 
act  of  Richard  did  not  embrace  leasehold  estates^  that 


(i)  See  Bsniagton  on  Stat.  p.  S27  who  cites  a  manuscript  treatise  of 
LoffdN/t. 
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from  the  23d  of  Eliz.  to  the  year  1796,  aperiod^f  two 
centuries  and  a  half,  it  was  never  once  contended  that  a. 
cestui  que  trust  of  a  leasehold  estate  was  within  either  the 
act  of  Richard  the  Third,  or  the  act  of  Henry  the  Seventh. 
And  at  this  day  there  is  no  sghject  to  which  they  cao 
«pply;  trustsof  leases  as  now  enforced  by  equity,  were 
not  within  the  meaning  of  the  statutes.  Therefore^ 
quacunquc  via  data  it  should  seem  that  the  statute  of 
Riehard  the  Third  is  now  of  no  force  whatever. 

It  may  be  observed,  that,  as  at  this  period,  a  perma- 
nent interest  can  be  gained  in  a  leasehold  estate,  not 
subject  to  be  defeated  at  the  will  of  the  freeholder,  a 
modern  act,  similar  to  the  statute  of  uses,  would 
certainly  receive  a  different  construction.  Thus,  in  a 
case  in  the  reign  of  George  the  First,  it  appeared  that  by 
an  act  of  parliament,  commissioners  of  the  land-tax  were 
required  to  be  seised  of  lands,  tenements^  or  heredita^ 
merits,  taxed  for  the  value  of  1002.  per  annum.  The 
question  was  whether  a  commissioner  was  duly  qualified 
who  was  pos^es^e^i  merely  of  hndsof  100/.  pcrann.  for 
the  remainder  of  a  short  term.  For  the  negative,  the 
counsel  relied  on  the  construction  of  the  word  seised  in 
the  statute  of  uses,  but  the  court  gave  judgment  unani- 
mously that  the  commissiouer  had  a  sufficient  qualifica- 
tion (/). 

(/)  Sounders  v.  Stey ens,  I  Com  270* 
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A  owtRB  before  the  statute  of  uses  were,  as  we  bare 
seen,  mere  directions  to  the  trustee  of  the  legal  estate 
how  to  convey  the  estate^  in  truth,  they  vf  ere  future 
lises  to  be  designated  by  the  person  to  whom  the  power ' 
was  given :  these,  when  they  arose,  equity  compelled  the 
tnistee  to  observe;  and  when  Conveyances  und^r   the 
statute  of  uses  became  established,  it  was  still  usual  to 
reserve  or  limit  such  powers,  as  the  e.tigencies  of  the  case 
required :  thus;,  powers  to  lease,  to  sell  or  exchange,  to 
jdlittire,  tb'charge  with  portions  for  younger  children, 
or  to  revoke  the  settlement  itself,  soon  became  usual.  In 
the  reigo  of  Elizabeth,  however,  it  was  insisted,  that 
a  man  having  once  limited  the  fee  simple  in  use,  could  not 
reserve  a  power  by  a  future  act  to  defeat  the  uses,  and  to 
raise  new  ones  by  force  of  the  same  assurance;  for  as  the 
statute  extinguished  the  use  in  the  possession,  it  ionlA  no 
more  be  determined,  and  new  estates  created,  without  a 
new  livery,  than  an  estate  in  possession.     But  to  fhis  it  * 
was  aaswered,  that  uses  were  not  to  be  compared  to  the    - 
iaail  itself,  being  mere  accidents  inherent  to  the  posses- 
8ian,  and  built  thereon  by  ci^il  equity:  and  that  the* 
statute  only  imbued  the  possession  with  the  quality,  form, ' 
and  condition  of  the  use,  but  did  not  effect  any'  altera-  *  * 
tion  in  the  mode  of  limiting  and  raising  present' ktid  fu- 
ture uses,  which  remained  as  before  (m).     And  accord- ' 

•  •  •  .  ••      »  •  ♦ 

(»)»  Anon.  Mo.  608.  Tlic  arguments  in  this  caie  are  des^rTJng  of  the 
Stu&nt't  attentive  perusal.  Mr.  Powell  has  made  a  conridtrable  part  of 
tlwm  serve  as  an  introduction[to  his  work  on  Powers,  although  the  case  is 
Preferred  to* 

I)  c  ingly 
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ingly  Manwood  laid  it  down  in  Brent's  case^  that  uU 
though  the  possession  was  executed  to  the  use,  yet  the 
property  and  quality  as  abstracted  from  the  possession, 
should  not  be  drowned  in  the  possession  (n). 

Powers  after  the  statute  still  remained  as  mere  rights 
of  designation  which  bound  the  conscience  of  the  trus* 
tee,  and  the  estate^  to  be  created  by  force  of  them  were 
still  clearly  future  or  contingent  uses.  But  when  a 
power  was  executed,  as  the  person  in  whose  favour  the ' 
appointment  was  made  became  invested  with  the  use,  he 
instantly  gained  the  legal  estate  by  force  of  the  statute. 
Now  to  attract  the  legal  estate  under  the  statute,  it  is 
ess^tial  that  there  should  be  a  use  in  esse ;  whereas  the 
uses  to  be  raised  under  powers  are  not  in  esse^  ox  defined, 
but  until  ascertained  and  limited  under  the  power  are 
merely  tantamount  to  future  or  contingent  uses.  What 
operation  the  statute  had  upon  contingent  uses  has  been 
the  subject  of  much  judicial  controversy,  and  demands 
our  particular  attention. 

Perhaps  no  question  ever  occurred  on  which  the 
Judges  were  so  divided  in  opinion ;  some  held  that  the 
estate  vested  in  the  first  cestui  que  use,  but  subject  to 
the  contingent  uses  which  should  be  executed  out  of  hi9 
seisin  as  they  arose ;  but  this  was  soon  over-ruled,  and 
it  was  determined.  That  an  use  could  not  arise  out  of 
an  use>  It  is  observable,  that  most  of  the  Judges  who 
9 espoused  the  first  opinion,  also  held  that  the  contingent 
uses  bound  the  land,  and  could  not  be  barred  by  any  act 
whatever ;  others  held  that  the  seisin  to  serve  them  was, 
to  use  their  own  expressions,  in  nubibus^  in  mare,  in 
terra,  or  in  custodia  legis;  they  also  seem  to  have 


(«}  Set  2  Leo.  16. 
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of  opinion^  that  contingent  uses  could  not  be  barred. 
Again  some  thought  that  the  trustees  were  merely  pipes 
through  whom  the  estate  was  conyeyed  to  the  uses  as 
they  arose^  while  others  thought  that  so  much  of  the  in- 
heritance as  was  limited  to  the  contingent  uses  remained 
actually  vested  in  the  feoffees  till  the  uses  arose.  But 
according  to  some  of  the  books^  the  majority  of  the 
Judges  held^  that  there  remained  not  an  actual  estate,  but 
a  possibility  of  seisin,  or  a  scintilla  juris  in  the  feoffees 
or  releasees  to  uses  to  serve  the  contingent  uses  as  they 
arose.  And  this  is  expressed  to  be  the  law  in  the  mo- 
dem works  written  upon  uses. 

Before  the  statute  of  uses,  the  feoffees  to  uses  were 
ibM^lutely  seised  of  the  legal  estate,  and,  therefore,  if 
cestui  que  use  levied  a  (ine,  or  executed  a  feoffment,  the 
%entry  of  the  feoffees  was  requisite,  because  the  wrong 
was  done  to  them,  and  if  such  feoffees  were  disseised  be- 
forethe  statute^  no  use  could  be  executed  after  the  statute, 
except  by  their  entry;  for  the  statute  only  executed 
those  uses  to  which  any  person  was  seised,  which  they 
who  were  disseised  of  course  could  not  be.  Thus^ 
where  Robert  Dalamer^  made  a  feoffment  before  the 
statute  to  several  persons  in  fee,  to  the  use  of  himself 
and  his  wife  in  special  tail,  remainder  to  himself  in  tail 
general^  remainder  to  the  use  of  Simon  Dalamere  his 
brothar^  in  fee.  Robert  Dalamere  before  the  statute 
ioieofied  another  in  fee,  who  also  before  the  statute  in- 
fisoffed  another  in  ^  fee^  and  he  made  a  feoffment  in  fee 
over  to  SimoD  Dalamere  after  the  statute^  who  again 
infeoffied  another.  After  the  death  of  Robert  Dala- 
mere^  and  the  first  feoffees,  the  heir  of  the  survivor  of 
sttth  feoffees  entered  to  revive  the  use  to  the  wife  of 

c  3  Robert 
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Robert  Dalam^e^  and  the  entry  was  adjudged  to  be 
lawful  (o). 

This  case  at  first  view  does  not  appear  to  be  relevant 
to  the  point  in  discussion^  but  it  certainly  had  consider*- 
able  influence  over  future  decisions ;  and  cases  where  a 
clear  seisin  existed  were  confounded  with  this  case  where 
the  statute  could  have  no  operation  till  a  seisin  was  re- 
gained by  entry.  The  doctrine  of  scintilla  Juris  was 
first  started  in  Brent's  case^  which  arose  six  years  after 
Dalamere's  case  [p).  The  case  was^  that  a  feoffmeot 
was  made  bv  Robert  Brent  after  the  statute  to  divers 
persons ;  to  the  use  of  himself,  and  Dorothy  his  wife^ 
for  their  lives;  remainder  to  the  use  of  himself^  and  of 
uny  after  taken  wife^  for  their  lives ;  reominder  to  B  in 
fee.  Afterwards  B  with  the  feofi*ee8,  by  consmt  of  the 
feoffor,  joined  in  a  feoffmest  to  new  feoffees^  to  the 
use  of  the  feoffor,  and  Dorothy  his  wife^  for  their  lives^ 
remainder  to  A  in  tail^  remainder  to  the  feoS/H  himself  { 
and  he  levied  a  fine  with  proclamations  to  the  same  uses. 
The  wife  died,  the  husband  took  a  second  wife^  and 
died.  The  second  wife,  by  Ihe  assent  of  the  first  feolfeet^ 
after  five  years  had  passed  since  the  fine  entered  to  raise 
the  use  to  her  under  the  first  feoflment.  The  cause  wasconv 
promised  j  but  the  case  is  very  important,  as  it  shows 
the  difficulties  under  which  the  Judges  laboured  with  re- 
spect to  the  construction  of  cwtiogent  uses.  This  case 
was  first  lieard  in  the  King's  Bench,  and  in  the  next 
year  it  came  on  in  the  Cednim<m  Pleas,  when  Mounson 
held,  that  the  wife  might  enter  of  her  owa  authority,  and 
that  she  was  well  entitled.     His  opinion  appears  to  have 

(o)  Dalamcre  v.  Sermon,  Plow.        (f)  Dyer  340  a,  2  Leon.  14,  DaL 
346, 10  Elizabeth.  112. 

been. 
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been^  that  future  uses  could  not  be  barred.     And  Man* 
wood  argued  strougly  in  favour  of  uses^  and  held,  that 
the  wife  was  capable  of  the  use  according  to  the  will 
and  direction  of  the  donor.     He  seems  to  have  thought  • 
fliat  until  the  future  uses  were  executed^  the  feoffees 
had  a  fee   simple   deterniioablej    or    that  the  estate 
in  the  mean  time   resulted  to  the   feoffor.      Harper, 
vho  was  thoroughly  acquainted  with  the  reasons  and 
intent  of  the  makers  of  the  act^  said^  that  they  intend* 
ed  to  pen  the  statute  so  precisely^  that  nothing  should 
be    left  in   the  feoffees^    but  that  the  whole  estate 
should  be  executed  by  the  statute^  so  as  the  said  statute 
did  utterly  take  out  all  from  the  feoffees :  and  he  agreed 
vUh  Mouoson  and    Manwood.      Dyer^    Chief  Jus-^ 
tice^  said,  that  it  was  to  be  granted  that  the  statute 
doth  diyest  all  out  of  the  feofiees,  yet  it  doth  not  di-  ' 
vest  it  before  that  the  use  be  vested  in  cestui  que  use ; 
the  vesting  of  the  use  ought  to  precede  the  execution  of  ' 
the  possession  to  it.     And  he  was  of  opinion^  that  this 
future  use  limited  to  the  second  wife  did  remain  in  the 
feojffies  at  first,  but  that  they  had  destroyed  it  by  their 
feoffment.  He,  as  well  as  Manwood,  held^  that  the  feoffees 
h^afee  simple  determinable  until  the  future  use  arose. 
He  expressly  said^  that  the  interest  which  the  feoffees 
bad  in  the  interim,  until  the  execution  of  all  the  uses,  was 
a  fee  simple  determinable,  for  the  whole  interest  was 
not  divested  or  driven  out  of  the  feoffees  until  the  whole  ^ 
trust  were  accomplished,  that  is,  until  all  the  uses  limited 
upon  the  feoffment  werq  executed^  and  had  their  full  per- 
fection. 

This  is  according  to  Leonard's,  which  is  by  far  .the 
best  report  of  the  case.     According  to  Dyer's  own  re- 

G  3  port. 
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port^  Manwood  and  he  held  that  it  was  oecessary  fi»r 
the  feoffees  to  enter  to  revive  the  use ;  and  although  bj 
the  words  of  the  statute  the  freehold  of  the  land  and  th« 
.  fee  simple  also  of  the  feoffees  are  vested  in  the  ccBtuis 
que  use,  jet^  as  it  is  expressed^  adhuc  remanet  quadam 
scintilla  juris  et  tituli,  quasi  medium  quid,  inter  utros^ 
que  status,  scilicet  iUa  possibilitas  futuri  usus  emer-^ 
gentis,  et  sic  interesse  et  titulus  et  non  tantum  nuda 
auctoritas  seu  potestas  remanet.  Ultimately^  Moun- 
son  and  Harper  were  in  favour  of  the  second  wife's 
daimj  and  Manwood  and  Dyer  against  it;  and  there^ 
upon  the  matter  was  adjourned  into  the  Exchequ^ 
Chamber^  where  the  parties  came  to  a  compromise  ( I ) . 

Leonard's  reports  were  always  in  high  estimation, 
and  from  them  it  clearly  appears^  that  Dyer  was  of 
opinion  that  a  sufficient  portion  of  the  fee  simple  to  serve 
the  contmgent  uses  remained  actually  vested  in  the 
feoffees ;  and  perhaps  he  meant  the  same  thing  by  this 
doctrine  of  scintilla  juris,  for  he  definiss  it  to  be  an  m- 
terest  and  title,  and  not  merely  a  naked  authority  or 
power.  At  all  events^  this  opinion  was  not  sanctioned 
by  at  least  two  of  the  Judges. 

In  the  next  year  Manning  and  Andrew's  case  (q)  was 
heard,  which-  was  a  case  nearly  simiUur  to  Dalamere's 
case. 

Geoffries,   Justice,  was  of  opinimi,  that  as  to  con* 
^tingcat  uses,  a  sufficient  estate  was  left  in  the  feoffees, 

(q)  I  Leo.  256. 


(I)  There  were  scYeral  other  questions  in  the  case,  upon  which  the 
Judges  were  divided— the  validity  of  the  limitolion  itself,  the  effect  of  the 
livery,  which  was  by  attorney,  kt* 

and 
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they  ought  to  enter*  But  Southcote^  Justice,  held 
ihmt  nothing  remaiiied  in  the  feoffees  U>  serve  contingent 
TOM,  tnd  that^  therefore^  they  could  not  enter.  Wray, 
CUef  Justice,  was  of  tlie  same  opinion ;  he  thought 
that  the  whole  estate  was  settled  in  the  cestui  que  use, 
jpet  subject  to  such  contingent  use,  and  he  should  render 
4he  same  upon  the  contingency.  The  best  constructioo 
of  the  statute,  he  said,  was,  that  it  draws  the  whole 
estate  of  the  land,  and  also  the  confidence  out  of  the 
^M^flees,  and  reposeth  it  upon  the  lands,  the  which,  by 
the  operation  of  the  statute,  shall  render  the  use  to  every 
person  in  his  time,  according  to  the  limitation  of  the  par- 
ties; and  also,  if  any  interest  doth  remain  in  the  feoffees, 
then  if  they  couvey  to  any  person  upon  consideration 
who  hath  not  notice  of  the  use,  the  use  shall  never  rise, 
whidi  is  utterly  against  the  meaning  of  the  parties ;  and, 
therefore^  to  construe  the  statute  to  leave  nothing  in  the 
ftoffises,  will  prevent  all  such  mischiefs.  And  it  is  true, 
at  the  comm<Hi  law,  the  entry  of  the  feoffees  was  requisite, 
hecuise  the  wrong  was  done  unto  them  by  reason  of  the 
possession  which  they  then  had ;  but  now  by  the  statute 
all  is  drawn  out  of  them,  and  th€»i  there  is  no  reason 
that  they  meddle  with  the  lands  yirherein  they  have  now 
BOthii^  to  do»  and  the  scope  of  the  statute  is  utterly  to 
disable  the  feoffees  to  do  any  thing  in  prejudice  of  the 
uses  limited,  so  as  the  feoffees  are  \wt  to  any  purpose,  but 
aa  a  pipe  to  convey  the  lands  to  others ;  so  they  CMinot, 
by  their  release  or  confirmation,  &c.  bind  the  uses  which 
are  to  grow  and  arise  by  the  limitation  knit  unto  the 
feoffment  made  unto  them. 

This  case  is  very  important.  It  appears  clearly,  that 
the  doctrine  of  scintilla  juris  was  not  then  received  as 
law ;  and,  indeed,  that  no  fixed  or  settled  notions  were 

e  4  formed 
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formed  respecting  the  operation  of  the  statute  on  cob- 
tingent  uses;  GeoiFries  thought  with  Manwood  and 
Djer^  (according  to  Leonard's  report  of  Brent's  case)> 
that  a  sufficient  actual  estate  remained  in  the  feoffees  to 
support  the  uses^  while  Southcote  and  Wray  were  of 
opinion  that  the  feoffees  were  by  the  statute  made  mere 
conduit  pipes^  and  were  divested  of  all  estate. 

About  thirteen  years  after  Maiming  and  Andrew's 
'  teae,  the  famous  case  arose  which  is  constantly  referred 
to  as  having  decided  the  doctrine  of  scintilla  juris  (r), 
I  alkide  to  Ohudleigh's  case. 

"'  '^The  case  was,  that  Sir  Richard  Chudleigh  conveyed 
.an  estate  to  the  use  of  tnistees,  and  their  heirs^  during 
«the  life  of  his  son  Christopher,  remainder  to  the  use  of 
the  sons  of  Christopher  successively  in  tail,  remainders 
4rver.  The  feoffees  afterwards  infeoffed  Christopher  of 
ihe  lands  before  he  had  a  son.  For  the  extinction  of  the 
use^  the^case  was  argued  by  analogy  to  cases  before  the 
statute,  where  the  feoffees  had  the  fee  simple.  Against 
the  land  being  bound  by  the  use,  it  was  said  to  be 
absurd^  that  confidence  cau  be  reposed  in  land  which 
wants  sense,  and,  against  its  being  in  the  custody  of  the 
law,  it  was  insisted,  that  it  would  be  absurd  for  the  law 
which,  by  its  definition,  is  sanctio  saneti,juben8  honesta, 
and  prohibens  contraria  to  be  the  conservator  or  preser* 
ver  of  a  thing  impious  and  fraudulent^  which  an  use  is. 

The  Judges  who  delivered  their  opinions  vrere.  Pop- 
ham,  Chief  Justice  of  England ;  Anderson,  Chief  Jus- 
tice Common  Pleas;  Periam,  Chief  Baron;  Justice 
Clench,  Baron  Clarke  Justice  Gawdy^  Justice  Walmes* 
\pJm  Justice  FeuBer,  Justice  Beamond^  Justice  Owen^ 

(r)  I  Rejp.  130« 

and 
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■nd  Baron  Eweos  ( I ) .    Thejr  delivered  their  opioiooi 
Meriatim,  which  occupied  six  days. 

Periam  and  Walmesley  argued  that  the  use  was  not 
destroyed.  They  held^  that  it  would  he  a^^ainst  the 
meaning  and  letter  of  the  statute  to  say  any  estate^  or 
rights  or  scintilla  juris  should  remain  in  the  feoffees  af- 
ter the  statute  of  37  Hen«  YIII.  for  it  appears  by  the 
preamble^  that  the  makers  of  the  act  iuteuded  to  eradi^ 
cate  the  whole  estate  of  the  feoffees ;  and  by  the  letter  of 
the  body  of  the  act  the  whole  estate^  right,  title,  aad 
possession,  is  in  the  cestui  que  use.  The  Chief  Ba* 
roo  said,  that  Dyer's  scintilla  juris  was  like  Sir  Thor 
mas  Moore's  Eutopia,  nor  did  Walmesley  treat  it  with 
more  respect.  They  insisted  that  the  seisin  which  the 
feoffees  had  at  the  beginning  by  the  feoffment^  wouM 
be  sufficioit  within  the  act  to  serve  all  the  uses,  as  well 
fiiture  when  they  come  in  esse,  as  present,  for  there 
needs  not  many  seisins,  nor  a  continued  seiouj  but  a  sei** 
sin  at  any  time,  so  a  seisin  at  one  time  would  sufl^  ; 
for  the  statute  says,  seised  at  any  time,  and  it  would  be 
hard,  when  the  statute  requires  but  one  seisin  at  one 
time  only,  that  many  seisins,  and  at  several  times  against 
the  intent  and  letter  of  the  act,  should  be  required. 

.  But  then  Walmesley  insisted,  that  the  future  use  not 
having  beep  in  esse,  could  not  be  suspended ;  nothing  re- 
mained in  the  feoffees,  therefore  they  could  not  affect  it ; 
the  persons  taking  under  the  same  seisin  could  not  affect. 


■ 

(I)  It  is  observable,  tbat  not  one  of  the  leTeral  Judges  who  had  al« 
fvady  had  occanon  to  cootider  this  point,  was  then  on  the  bench,  Thejr 
were  Dyer,  Manwood}  Harper,  and  Mounson  i  Wxay»  Southcote,  and 
Gcoffries. 

it, 
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it^  ms  it  did  not  deriye  its  essence  from  their  estate^  but 
from  the  original  seisin  i  and  Periam  agreed  with  him^ 
and  held^  that  these  uses  were  innubihus,  and  in  the  pre* 
serration  of  the  law :  and  he  insisted  that  the  statute 
did  not  require  the  cestui  que  use  to  be  in  esse. 

On  the  other  hand^  the  remaining  nine  Judges^  or  at 
least  eight  of  them^  agreed  that  the  feoffment  made  bj 
the  feoffees  who  had  an  estate  far  Itfe  by  limitaiian  qf 
the  use  divested  all  the  estates  and  the  future  uses  aiao^  for 
these  uses  ought  to  be  subject  to  the  rule  of  law^  which 
in  this  respect  is^  that  he  in  the  remainder  must  take  the 
land  when  the  particular  estate  determines^  or  else  tfa^ 
remamder  shall  be  void ;  and  there  is  no  difference  whea 
tite  estate  of  the  tmant  for  life  determines  by  his  deadi> 
and  when  it  determines  in  right  by  his  forfeiture^  for  in 
both  cases  entry  is  given  to  him  in  the  next  remainder^ 
and  then  if  he  cannot  take  the  land  when  the  particular 
estate  deterwioes  the  remainder  is  void. 

And  they  held,  that  the  statute  could  not  execute  any 
uses  that  were  not  in  esse  ;  and,  after  arguing  thai  th# 
statute  did  not  divest  the  feoffees  of  the  estate,  it  was 
held  by  the  two  Chief  Justices  and  Fenner,  Beam<md, « 
Owen,  and  Ewens,  that  the /eq/T^^s,  since  the  statute/ 
hadapossihiUty  to  serve  the  future  use  when  it  came  in 
esse,  and  that,  in  the  mean  time,  all  the  uses  in  esse 
shall  he  vested,  and  when  the  future  use  comes  in  esse, 
then  the  feoffees  (if  the  possession  be  not  disturbed  by 
disseisin  or  other  means)  shall  have  sufficient  estate 
and  seisin  to  serve  the  future  use  when  it  comes  in  esse, 
to  be  executed  by  force  of  the  statute,  and  that  seisin 
and  execution  by  force  of  the  statute  ought  to  concur 
at  one  and  the  same  time.  And  they  held,  that  if  the 
possession  was  disturbed  by  disseisin  or  otherwise,  the 

feqffees 
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ft^ffees  would  have  power  to  enter  to  revive  the  future 
mees  according  to  the  trust  reposed  in  them,  unless  th^ 
did  bff  any  act  har  themselves  of  their  entry.  But  the 
lesoltttioB  of  tiie  eight  Judgeg  was  merely  that  eontki- 
geat  uses  mi^t  be  destroyed  or  discontinued  before  they 
came  in  esse,  by  all  such  means  as  uses  might  have  beea 
discontimied  or  destroyed  by  the  common  law  j  but  Pe* 
fiam  and  Walraesley  did  not  agree  to  this. 

It  iqppears  (s)  that  Gawdy  was  for  placing  contingent 

ases  on  exactly  the  same  footing  as  contingent  remainders ; 

and  Clench  entirely  agreed  with  him.    Gawdy's  opinion 

11  worthy  of  observation ;  he  conceived  that  the  use  was 

executed  by  the  intent^  but  not  by  the  letter^  of  the  sta*- 

tute^  for  the  purpose  was  to  remove  all  the  estate  fr<Ma 

the  feoffet,  and  to  put  it  in  cestui  que  use  wholly,  (to 

wit)  in  possession  to  the  uses  which  were  in  esse,  and 

in  abeyance  as  to  the  uses  which  were  to  come  and  con» 

tingent^  and  now  by  the  same  statute  the  cootingeney  of 

the  possession  A%\1  go  in  lieu  of  the  contingent  use^  and 

DOW  an  use  limited  to  one  for  life>  with  remainder  over 

to  the  heirs  of  the  body  of  J.  S*  shall  be  in  the  same 

manner  as  if  land  at  this  day  had  been  letten  to  <me  for 

Iife»  with  remainder  over  to  the  heirs  of  the  body  of 

J.  S.^  fw  the  quality  which  he  had  in  the  use^  the  same 

(by  the  very  letter  of  the  statute )  he  shall  now  have  in 

the  possession  and  estate  of  the  land,  and  the  statute  is 

not  to  undo  any  use,  but  to  transfer  an  estate  in  the  land 

to  the  use.     But  then  he  agreed  that,  by  the  feoffment^ 

the  contingent  use  was  utterly  destroyed,  in  the  same 

manner  as  where  a  lease  is  made  for  life,  the  remainder 

to  the  heirs  of  the  body  of  J.  S.,  if  the  tenant  for  lifo 

(<)  Poph.  70, 1  Rep«  ISA  a. 

dies^ 
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4ieij  or  <ii#Quftit0  a  forfoitui ^  «Bd  deter ntms  hit  ettate 
10  the  life  of  J.  S.^  bis  heir  shall  never  have  the  land 
by  remainder^  because  he  was  not  in  etse  as  an  heir  at 
the  time  when  the  estate  ended.  As  to. the  princqial 
doctrine^  it  is  merely  said  in  Fopham*s  own  argu- 
vent,  '^  And  nota,  that  by  a  disseisin^  the  cfHitin^^t 
use  may  be  disturbed  of  his  execttdon^  but  there  by  the 
regresse  of  the  feoffee,  or  his  heirs^  when  the  ccmtingent 
happens^  it  may  be  revived  to  be  executed.  But  by 
the  release  of  the  feoffse^  or  his  heirs>  the  centii^pent 
insttchacase^iS^PopAaia/'  (observe),  '' is  barred  of  all 
passibility  at  any  time  to  be  exeeuted/'  And  accord- 
lap  to  his  awn  report,  he  said  plainly,  that  if  the  ex-* 
poaitiou  made  on  the  other  side  shall  take  pkce^  it  will 
hffiBg  in  with  it  so  many  mischiefs*  and  iiieonvenien«- 
oica  to  ih€  uniaersal  disquiet  of  the  reabn,  that  it  wiU 
eaat,  the  whole  commonwealth  into  a  sea  of  troubles, 
ami  endanger  it  with  utter  eoftfusion  and  drowning ! ! 

Lord  Chief  Justice  Anderson's  report  of  this  ease 
is  indisputably  the  bestCO^  from  whioh  it  appears 
dearly,  first.  That  the  Judges  were  of  opinion,  that 
not  a  mere  scintilla  remained  in.  the  feoffees,  Iwt  a 
sufficie^  estate  to  support  the  uses ;  and  they  argued  by 
analogy  to  the  statute  of  Aichard  the  Third,  which 
enabled  cestuis  que  use  to  grant  their  estates  as  if  they 
were  seised  of  the  freehold;  and  upon  that  statute  it  was 
holden,  that  where  a  man  was  seised  to  the  use  of  one  for 
life,  the  remainder  to  another  m  tail,  the  grant  of  the 
tenant  for  life  did  not  affect  the  estate  of  which  the 
feofiees  were  seised  to  the  use  of  the  tenant  m  tail ;  and, 

m 
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mcamihf,  Aat  they  trevk  utHW  tbe  iDtentAOn  of  the  fte*^ 
tata  fo  exttrpftte  usetj  and  tke  miscbitf  which  wouM 

ensue  fir<mi  supportkig  them* 

When  Chudlei^h's  cose  is  atteotitely  ocnflLdcmd^ 
oar  surprise  camiot  fail  te  be  excited  at  its  ever  having 
beeQ  con8i4€red  as  a  decisive  authority  for  the  doctrue 
10  questioB.  The  opiaiou  of  tbe  sis  Judges  on  tkii 
pointy  as  stated  by  Coke,  waa  merely  an  obiter  dictrnmi 
and  there  even  appears  to  be  reason  to  doubts  whether 
any  such  opinicMi  was  ever  delivered  (I).  In  Lord  Chief 
Justiee  Poph^m's  report  of  the  same  case,  this  opinion  is 
given  as  coming  from  himself  only.  And. Lard  Ghisf 
Justice  Ajiderson,who  is  mad^  by  Coke  to  conaur  in  tids 
opinion^  reports  no  such  mattea  in  his  book,  but  Mates 
the  opinion  of  the  Judge*  vepy  differei^ly.  Finch,  inajw 
guii^r  the  case  of  Heyw  and  Yillarla  (u),  said>  thsttiit 
is  reported  by  the  Lord  AndeisiHi  in  his  private  rapdftsi 
that  the  I^rosd  Coke  (at  that  tim0  Attorney-General) 
has  ffeait}^  loused  him  and  .others  of  the  Judges^  in 
rqiortiug.  such  judgo(i#iM:s  and  resolution,  in  Shelley 
and  Chudleigh's  case,  as  they  never  .delivered.  Anders 
son's  aeyece  censure  of  Coke's  report  of  Sh^U^y's  case 
is  in  print,  and  well  known,  but  I  have  not  met  witli 
the  observation  alluded  to  on  ChudAeigh'f  ca^e*    It  is 

(tt)  Infra. 


(I)  Lit  not4|ur  juat  aeration  of  Sir  Edward  Coke'4  profound  legsj 
Icamiflg  carry  us  too  far.  Hifi  system  of  turning  every  judgment  into 
a  string  of  general  propositions  or  resolutions,  has  certainly  a  very  ioi« 
posing  appdrance^  but  it  is  a  system  of  all  others  the  least  calculated  to 
transmit  a  faithful  report.  Is  it  not  to  be  feared,  that  the  bias  of  a  man's 
own  sentiments  may  involuntarily  lead  him  to  pervert  the  opinions  of 
others,  in  order  to  support  his  own  ? 

observable. 
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oiiienrable,  that  Finch  speaks  of  the  private  reportf  of 
AndttsoD,  and  he  must  have  seen  the  manuseripts  •f 
them^  as  his  argument  was  deliTered  in  1658^  and  the 
first  edition  of  Anderson  was  not  published  till  61  yeara 
after.  The  fact,  therefore^  cannot  be  doubted^  although 
the  censure  is  not  in  print.  Finch  also  referred  to  Pop- 
ham's  reports,  p.  83,  where  it  appears^  that  the  opinion 
respecting  the  scintilla  juris  was  deliyered  by  Popham 
only. 

We  may^  therefore^  safely  conclude,  that  this  opinion 
was  merely  an  obiter  dictum  of  Lord  Chief  Justice  Pop- 
ham's.  Indeed^  had  the  whole  Court  deliyered  this 
opinion^  yet  it  would  not  at  this  day  be  entitled  to 
much  attention.-  All  the  settlements  in  the  kingdom 
are  made  by  way  of  use,  which  is  there  styled  impious ; 
and  it  is  observable,  that  Coke  calls  the  case  Chud- 
leigh's  case,  '^  common^  called  the  case  of  perpe^ 
tuities***    No  settled  notions  then  existed  as  to  the  time 

m 

within  which  contingent  uses  might  be  raised ;  and  it 
is  evident,  that  the  Judges  were  alarmed  lest  they  should 
introduce  perpetuities. 

PoUexfen,  in  his  able  argument  in  Hales  and  Ris- 
\ej{x),  against  the  necessity  of  the  feoffees  entering 
fo  vest  contingent  uses,  says.  That  at  the  time  Chnd« 
leigh's  case  was  adjudged,  it  was  not  taken  for  law,  that 
the  destruction  of  the  particular  estate  by  feofiinent  or 
conveyance,  before  the  contingent  remainder  came  in  esse, 
was  a  destruction  of  the  contingent  remainder.  And  that 
though  this  was  so  adjudged  in  Archer's  case,  (Co.  66), 
and  though  that  case  was  reported  before  Chudleigh'a 
case,  yet,  that  it  appeared  that  Chudleigh's  case  was 

(if)  Polkx.889. 

first 
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ifit  mdjiidged.  PoUexfen  wat  right  as  to  the  time  Ae 
cues  were  adjudged.  Chudleigh's  case  was  decided 
m  the  37th^  and  Archer's  in  the  38th  of  Elizabeth,  b«t 
tbe  Ust  case  was  first  heard  in  the  36th  of  Elisabeth ; 
and  the  opinion  of  the  Judges  was,  that  the  contingent 
remainder  was  destroyed  by  the  destruction  of  the  partir 
cular  estate.  The  decision  in  Chudleigh's  case  certain- 
ly, however,  settled  this  doctrine,  and  was  dettrmined 
on  that  point  simply;  and  that  decision  has  always 
been  adhered  to  (j/).  The  argument  upon  the  statute 
was  merely  to  show,  that  contingent  uses  were  not  pro- 
tected against  the  effect  of  the  feoffment.  The  points 
decided,  were,  first,  that  the  contingent  uses  were  de-* 
ttroyed  by  the  feoffmrat  of  the  taiaots  for  life,  by  ana- 
k^y  ijo  the  rule  of  law ;  and,  secondly,  that  they  wera 
not  saved  by  the  letter .  or  equity  of  the  statute.  We 
ihoold  never  have  heard  of  this  fiction,  had  it  then 
been  settled  as  I  apprehend  it  now  is,  1st.  That  where 
such  a  construction  can  be  put  upon  a  limitation,  that 
it  may  takeeffect  by  way  of  remainder,  it  shall  never 
tske  place  as  a  springing  use,  (and  it  even  seems  to  be 
law,  that  where  a  limitation  was  intended  ia  take  effect 
as  a  remainder,  and  cannot,  it  shall  not  be  supported  as 
a  springing  use ) .  2dly,  That  a  contingent  use,  or  re-» 
mainder,  must  take  effect,  if  at  all,  eo  instanfi,  that 
the  preceding  estate  ceases ;  and,  3dly,  That  springing 
uses  must  be  so  limited,  as  to  tike  effect,  if  at  alU 
within  the  p^iod  of  a  life  or  lives  in  being,  and  21 
years  afterwards  and  a  few  months,  allowing  for  gesta* 
tisn.    Perhaps  it  is  not  clear  that  the  81  years  and  a  few 

(y)  Boll*  Y.  Smith,  Mo.  545 ;  2  Ro.  Abr.  7941,  pi.  8.  nom.  Smhh  v. 
Belly ;  and  tee  Anon.  2  Leo:  178.  S  Leo.  252,  and  4  Leo.  2SS^  and 
Kggot  T.  Smyth,  Cro.  Cur.  102. 

nonths 
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nonilu  can  be  taken  indepeadentl  j  of  the  hitttk  and  i 
fitoef  of  the  cestui  que,  vse.    These  rules  leave  no  das* 
l^rto  be  apprehended  frotti  vses^  and  they  mutt  now  be 
supported  as  the  common  atBurance  of  the  reafan* 
'  Hitherto  we  must  admit  that  this  doctrine  of  seintiUa, 
Juris  was  not  settled. 

'  The  ease  of  Wegg  and  V illers^  which  first  came  on 
in  f4f  Car.  1  •  is  very  important  on  this  pointy  not^  indeed^ 
in  regard  to  the  judgment,  but  by  reason  of  the  dicta 
#f  the  Judges* 

The  case  was^  that  Sir  Edward  Coke  covenanted  to  stand 

« 

seised  to  the  use  of  himself  for  life,  remamder  to  the  useof 
his  wife  for  life,  remainder  to  the  use  ofhis  daughter  for 
Ufe,  remainder  to  the  use  of  her  first  and  other  sons  sue- 
eessively,  in  tail,  reversion  to  the  use  of  his  ovni  right 
heirs,  and  afterwards  he  granted  the  reversion  without 
consideration,  and  the  former  settlement  was  recited  in 
the  deed,  and  then  he  made  a  feofiment  of  the  lands, 
and  the  daughter  had  issue  a  son.  Sir  Edward  died,  the 
wife  entered,  then  the  daughter  died,  and  then  the  wife, 
and  it  was  resolved  that  the  grant  did  not  prevent  tiiie 
contingent  uses  arising,  because  it  was  without  consi^ 
deration,  and  the  first  uses  were  recited  in  the  grant,  sa 
the  grantee  had  notice,  and  therefore  took  the  lands 
subject  to  the  grantor's  covenant  to  stand  seised,  and  the 
feoffment  did  not  destroy  the  contingent  estate,  beeauae 
the  right  of  remainder  for  life  in  the  daughter,  upcii 
which  she  might  have  entered,  for  the  forfeiture  sup* 
ported  it ;  for  the  feoffment  of  Sir  Edward  vras  a  for* 
ffeiture  of  his  estate  for  life,  and  of  the  estate  of  hift 
wife  in  remainder  during  the  coverture,  so  that  the 
daughter  might  have  entered  for  the  forfeiture  duringthe 
coverture,  and  this  right  of  entry  was  sufficient  to  sup-- 
5         .  port 
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port  the  contingent  remainder  to  the  sons  without  ques* 
tion;  and  when  Sir  Edward  died^  and  his  wife  entered, 
that  reduced  her  estate  for  life>  and  the  estate  of  her 
d&u^ter  for  life^  and  so  the  contingent  use  was  reduced 
abo^  and  vested  by  force  of  the  statute  of  uses  in  the 
first  son  of  the  daughter.  But  it  was  holden  by  Glyn, 
Chief  Justice,  that  if  in  this  case  the  feoffinent  had 
been  made  before  any  grant  of  the  reversion,  the  con« 
tiagent  use  would  have  been  destroyed  notwithstanding 
the  right  of  entry  in  the  daughter  (z). 

Lord  Chief  Justice  Roll  states,  that  in  the  debate  of 
this  case,  he  and  his  brotliers  Nicholas  and  Aske  came 
tp  five  resolutions. 

1st,  That  the  estate  of  a  tenant  for  life  in  remainder, 
under  a  feoflfment,  would  support  contingent  uses,  by 
reason  of  his  right  of  entry  against  the  feoffment  of  the 
immediate  tenant  for  life. 

2dly,  That  the  entry  of  such  remainder  man^  whe- 
ther .  in  the  life-time,  or  after  the  decease,  of  the  first 
teoant  for  life,  would  /educe  the  remainders. 

Sdly,  That,  if  such  an  entry  was  not  made,  the  con« 
tingent  cestui  que  use  coming  in  esse  could  not  eaaier  i 
''  but,  in  this  case^  the  first  feoffees  may  enter  to  revive 
this  contingent  use,  and  then,  by  their  entry>  the  con- 
tingent use  shall  be  settled  and  executed  in  the  persona 
entitled  to  it  by  the  statute  of  uses ;  for  there  is  a  scitir 
iilla  juris  in  the  feoffees  to  enter  in  such  cases  of  neces« 
sity  to  revive  contingent  uses,  because,  otherwise,  the 
conting^it  use  will  be  destroyed." 

4thly,  That  when  a  feoffment  is  made  to  certain  uses 

(«)  2  Ro.  Ab.  796,  pi.  11 ;  2  Sii. 

64,  98,  129,  157,  oom.  Heynt  v.  ViQcn^ 

D  with 


34  i>T  SCIl^TILLA  JURIS. 

vriih  remainder  over  in  contingency,  and  no  estate  left 
in  the  feofftfes,  and  then  the  ftoffees  enter  on  the  land  and 
dibeise  the  tenant  in  possession,  and  make  a  feoffmeni 
in  Kc,  this  doe^  not  destroy  the  contingeht  use,  if  the 
ieiiant  in  possession,  or  any  one  in  remainder,  in  wfaoni 
ati  bstate  certain  was  settled  before  the  feoftaient  re-en- 
ter«,  for  his  entry  shall  reducfe  ill  the  contingent  remain- 
lifers,  arid  niake  them  cdpAble  of  executioti  by  the  sta- 
tute of  uses ;  because  the  feoffees  are,  ai  it  were,  con- 
duits to  convey  the  Estates,  and  hive  not  any  power  left 

4 

iri  them  to  destroy  contingent  uses. 

And,  lastly,  Tliat  when  a  feoflment  is  made  to  cer- 
tain uses,  with  divers  remainders  over  in  contingency;, 
and  no  estate  left  iri  the  feoffees ;  yet  if  the  estates  in 
esse  are  divested  b'cforfe  the  events  happen,  and  then  the 
coritirigencics  happen  during  the  divestment,  and  then 
the  estate  in  esse  determine  before  any  re-entry;  if  the 
feoffees  release  all  th^ir  right  in  the  land,  or  make  a 
feofiihent  of  the  land,  or  bar  their  entry  by  any  other 
means,  in  that  Case  tlie  contingent  tise  can  never  be  re- 
vive so  as  to  be  executed  by  the  statute  of  uses,  be- 
cause the  feoffees  who  had  scintilla  juris  in  them,  in 
cake  of  riecessity  to  fevivc  the  contingent  uses,  have 
liarred  their  entry  to  revive  the  contingent  uses,  and  no 
other  can  enter  to  revivfe  them,  so  that  they  cannot  be 
executed  by  the  statute. 

When  the  same  case  came  before  the  King's  Bench,' 
Ncwdigate,  Justice,  thouglit,  that  rather  than  a  con- 
tingent use  should  be  destroyed,  the  covenantees  might 
employ  their  Scintilla  juris  to  preserve  them.  And 
Glyn,  Chief  Justice,  held,  that  the  uses  were  executed 
by  the  covenant,  but  the  contingent  uses  were  not;  and 
where  it  is  said  by  sotne  that  the  estate  that  feeds  them 

IS 
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is  in  nubibus,  and  by  others  in  terra,  and  by  some  otfaar 
in  custodia  legis,  until  •  the  contingency  happen ;  yet  he 
held^  that  they  are  preserved  by  a  scintilla  juris,  which 
term  was  first  invented  by  my  Lord  Dyer. 

Now  these  resolutions,  which  are  all  in  the  books  on 
this  p^t  that  can  be  considered  as  of  any  authority^ 
were  probably  founded  on  Chudleigh's  case,  as  reported 
by  Coke,  and  at  most  were  mere  dicta^  not  in  any  wise 
necessary  to  the  decision  of  the  court.  The  two  last  re- 
solutions it  is  impossible  to  reconcile.  It  is  first  holden^ 
that  a  t^iant  for  life  may  re**enter  and  revest  the  scintilla 
in  the  feoffees  against  their  own  feoffment,  '^  because 
the  feofiees  are,  as  it  were,  conduits  to  convey  the 
estates,  and  have  not  any  power  left  in  them  to  destroy 
omtingent  uses:*"  and,  secondly,  that  if  the  estates  in 
esse  are  divested,  the  feoffees  may  then,  by  release^  &c. 
destroy  their  right  of  entry,  and  so  for  ever  destroy  the 
rising  of  th^  contingent  uses :  that  is,  ^'  although  they 
have  uot  any  power  left  in  them  to  destroy  contingent 
uses,''  yet  when  their  entry  only  will,  accmrdix^  to  this 
doictrine,  revest t^e  uses,  then  they  may  effectually  over- 
throw the  settlement.  What  is  this  *'  scintilla  Juris  et 
tituli  f**  If  it  be  an  actual  interest,  it  cannot  be  revested 
in  the  feoffees  against  their  own  feoffment.  If  it  be  not, 
why  should  it  not  be  .considered  in  the  same  light  as  a 
collateral  power,  which  the  donee  cannot  destroy. 

Wegg  and  Villers's  case  aroke  upon  a  covenant  to  stand 
seised.  So  did  Perrot's  case  ( a ),  which  was  decided  on 
a  point  of  pleading,  or,  at  least,  it  was  not  decid- 
ed upon  the  doctrine  under  consideration  (^fr^.  It  is 
observable,  that  in  this  case,  Moore  treated  it  as  a 

(«)  Mo.  368;  56  and  S7  Eliz.  (hj  See  2  Ro.  Abr.  795,  pi.  8. 
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doubtful  point,  whether  at -that  day  a  future  use  was  ft 
real  interest,  or  that  a  seisin  was  requisite  at  the  instant 
of  its  rising  as  it  was  before  the  statute  of  uses.  la 
Wood  V.  Reignold  (c)y  and  Bould  and  Winston  (d)^  the 
question  was,  how  far  uses  under  a  covenant  to  stand 
seised  could  be  destroyed,  or  how  far  they  could  he 
bound  by  a  lease  granted  by  the  covenantor  before  the 
arising  of  the  use.  The  point  underwent  great  conside* 
ration.  But,  in  the  first  case,  uo  judgment  was  given; 
in  the  second,  the  reporters  differ  as  to  the  judgment. 

Sir  Thomas  Palmer^s  case  (e)^  likewise,  was  a  cove* 
nant  to  stand  seised  to  the  use  of  himself  for  life, 
remainder  to  Thomas  Palmer,,  his  nephew,  for  life, 
remainder  to  the  first  and  other  sons  of  Thomas  Palmer 
in  tail,  remainder  to  the  right  heirs  of  himself*  He  was 
attainted  and  executed  before  the  birth  of*  any  son  of 
Thomas ;  and  it  was  resolved  by  Flemming,  Chief  Jus* 
tice;  Coke,  Chief  Justice)  and  Tanfield,  Chief  Baron; 
that  by  the  attainder  before  the  birth  of  the  son,  any 
after*born  son  was  barred,  and  the  crown  had  the  fee 
simple  discharged  of  all  the  remainders  limited  to  the 
sons  unborn.  But  uote^  the  reporter  adds,  that  for  sun*- 
dry  vehement  presumptions  of  forgery  of  the  deed  of 
covenants  it  was  censured  and  damned.  And  three  years 
afterwards  the  sole  question  in  a  case  was^  whether  an 
use  arising  by  covenants  to  the  right  heirs  of  a  daughter 
vet  alive,  should  so  far  transfer  the  remainder  in  abey- 
ance, that  it  should  not  be  as  a  reversion  still  in 
the  covenantor,  whereof  livery  should  be  sued  after 
his  death,  because  there  was  no  person  in  being  (which 

{c)  Cro.  £liz.  764, 854 ;  4>1  and  4^        and  see  Barton's  case.  Mo.  ?42.  ^ 

£Uz.  (0  9Jac.  Mo.  815*    SecFeanep 

((/)  Cro.  Jac.  168,  Noy  122  j  4  Jac-        426. 
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B  the  word  of  the  statute  of  uses)  in  whom  the  land 
may  vest  (f) ;  and  the  decision  in  Hales  v.  Risley  (g^) 
seems  to  be  in  favour  of  contingent  uses  under  covenants 
to  stand  seised  (I).  Indeed^  the  author  of  the  celebrated 
treatise  of  equity  (A)  refers  to  this  case,  as  having  settled 
ID  opposition  to  the  former  authorities^  that  to  the  rais- 
ing of  the  future  uses  after  th^  statute  the  regress  of  the 
feoffees  is  not  requisite^  and  that  they  have  no  power  to 
bar  those  future  uses,  for  the  statute  has  taken  and  trans- 
ferred all  the  estate  out  of  them,  and  they  are  as  mere 
instruments.  So  that  contingent  uses  do  now,  like  other 
contingent  remainders,  depend  upon  the  particular  estate. 

We  have  now  gone  through  all  the  cases  on  this  sub- 
ject. The  positions  which  they  are  generally  thought 
to  establish  are, — 1.  That  a  scintilla  juris  remains  in 
the  feoffees,  releasees,  or  conusees  to  uses  to  support  and 
feed  the  contingent  uses  as  they  arise  j — ^2.  That  if  a 
contingent  use  be  divested,  an  actual  entry  must  be 
made  to  revest  it,  although  a  right  of  entry  is  sufficient 
to  support  a  contingent  remainder  at  common  law  ;  and, 
3.  That  by  force  of  this  scintilla  the  feoffees,  &c.  may 
enter  to  revest  the  contingent  uses,  and  by  a  parity  of 
reason  may,  by  release,  feoffment,  &c.  destroy  their 
icintillaj  and  so  prevent  the  uses  arising. 

We  have  seen  that  this  doctrine  has  never  received  a 
judicial  decision.   There  is  not  a  single  case  in  the  books 

(/]  Banict*8  catCi  Hob.  74«.  (A)  Book  ii.  chap.  6.  8.  2. 

(i)  P61L  369. 


(I)  Tlie  profesnon  has  great  reason  to  lament  that  PoUcxfen  did  not 
preserve  a  note  of  the  judgments  of  the  court  as  well  as  of  his  own  ar- 
(uments. 
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in  which  it  was  necessary  to  decide  the  point.  The  au- 
thorities havCj  indeed,  heen  generally  treated  as  decisive 
of  the  contrary  doctrine^  hut  independently  of  there 
being  no  decision  on  the  pointy  it  will  appear  from  the 
foregoing  cases^  that  the  following  eight  Judges^  yiz. 
Wray^  Chief  Justice;  Periam^  Chief  Baron;  and 
Mounson^  Harper^  Southcote^  Walmesley^  Oawdy^  and 
Clench^  although  they  differed  in  some  respects^  were 
all  of  opinion  that  no  right  or  interest  was  left  in  the 
feolTees.  Lord  Hardwicke,  in  one  of  the  ablest  judg- 
Qient3  ever  delivered^  said^  that  in  order  to  determine 
Chudleigh's  case^  the  Judges  entered  into  very  refined 
and  speculative  reasonings^  some  of  which  (he  said  he 
spoke  it  with  reverence)  were  not  very  easy  to  compre- 
hend (i)  :  and  Lord  Chief  Justice  Willes^  in  delivering 
judgment  in  Parkburst  v.  Smith  (A)^  treated  this  doc- 
trine of  scintilla  as  a  great  stretch  in  the  courts  and  a 
commendable  astutia  to  invent  a  method  to  prevent  the 
statute  of  uses  working  a  wrong,  and  overturning  the 
intent  of  the  parties.  Therefore,  had  he  seen  that  this 
invention  itself  overturned  the  intent  of  the  partiesj 
it  is  evident,  that  he  would  have  discountenanced  this 
great  stretch,  and  not  have  considered  it  a  commendable 
astutia.  There  are  only  two  or  three  more  Judges 
on  the  other  side  of  the  question,  if  we  admit  the 
authenticity  of  Coke's  report  of  Chudleigh's  ease ;  and 
even  some  of  these  judges  thought  that  the  feoffees  took 
not  a  mere  scintilla,  but  a  fee  simple  determinable ;  a 
doctrine  which  is  now  entirely  exploded.  But  if  wc 
consider  Coke's  report  as  inaccurate,  which  in  this  re- 

(t)  Garth  V.  Cotton,  1  Dkk.  18S ;     (k)  Willci^  341. 
and  see  Hard.  41  ?• 
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spect  it  evidently  is,  then  the  preponderance  of  author 
ritj  is  ip'eatly  against  this  fiction. 

Considering  the  point  then  as  still  open^  we  may 
shortly  notice  the  inconveniencies  of  this  doctrine,  and 
how  it  relates  to  the  subject  before  us,  and  then  show  by 
what  construction  these  difficulties  may  be  avoided,  and 
the  common  law  restored,  so  far  as  it  caif  consistently 
with  the  doctrine  of  uses  ;  and  this  will  involve  the  con- 
sideration  of  the  real  meaning  of  the  statute.  I  shall 
first  di9miss  from  my  consideration  th^  cases  which  have 
arisen  on  covenants  to  stand  seised,  nor  shall  I  consider 
the  nature  of  contingent  uses  limited  on  a  bargain  and 
•ale.  These  conveyances  do  not  operate  by  transmuta* 
tion  of  possession,  but  the  estate  remains  in  the  cove- 
nantor or  bargainor,  and  the  uses  are  fed  out  of  his  sei- 
sin a?  they  arise.  In  this  respect,  they  are  very  distin- 
gui9hablc  from  conveyances  which  do/operate  by  trans- 
^nutation  of  possession,  as  feoffments,  releases,  fines, 
and  recoveries.  These  vest  the  fee  simple  in  the  feoffees, 
&c.  aii4  the  uses  arise  out  of  their  seisin.  Now,  cove- 
nants to  stand  seised  are  at  this  day  wholly  disused,  any 
further,  indeed,  than  a  defecHve  feoffment,  bargain  and 
»ale,  or  release,  may,  where  there  is  a  sufficient  consi- 
deration, in  favour  of  the  intention,  be  construed  a  co- 
venant to  stand  seised.  And  as  to  bargains  and  sales,  I 
apprehend,  that  contingent  uses  to  persons  not  in  esse 
cannot  be  raised  upon  them.  The  following  observa-  _ 
tion?,  therefore,  are  confined  to  uses  raised  by  those  : 
conveyances  only  which  do  operate  by  transmutation  of 
possession. 

First,  then,  as  to  the  mischievous  tendency  of  the  doc- 
trine under  discussion.     Take  a  common  marriage  set- 
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tlement  to  father  for  life,  remainder  to  his  wife  for  life, 
with  proper  limitations  to  preserve  remainder,  to  the  sons 
in  tail.  If,  as  Mr.  Fearnc  remarks,  the  father  should 
divest  the  estates,  an  actual  mitry  must  either  be  made 
by  the  mother^  or  the  trustees  to  preserve,  or  the  re- 
leasees, supposing  them  to  be  different  persons,  or 
the  contingent  uses  to  the  .unborn  sous  would  be  de- 
feated (/).  This  is  a  point  never  attended  to  in  practice. 
And  Lord  Chief  Justice  PoUexfen  has  observed  (m), 
that  "  it  must  not  only  be  enquired  what  acts  the  te- 
nants for  life  have  done  before  the  contingent  uses  came 
in  essCy  but  it  must  also  be  known  whether  the  feoffees 
or  their  heirs  have  done  no  act  before  those  remainders 
came  in  esse,  whereby  these  remainders  should  be  de- 
stroyed/' Besides,  if  we  hold  that  the  releasee  to  uses 
must  have  a  seisin  at  the  time  the  contingent  use  arises, 
we  are  bound  to  enquire  whether  there  is  such  a  person 
in  existence.  There  may  be  no  such  person,  and  thus 
half  the  settlements  in  the  kingdom  may  be  defeated. 

The  doctrine  applies  with  equal  force  to  powers, 
the  estates  to  be  created  by  them  are  as  we  have  seen 
contingent  uses,  and  may,  under  this  doctrine,  be  in 
like  manner  destroyed  by  the  destruction  of  this  scin- 
tilla juris.  It  would  be  impossible,  perhaps,  at  the 
same  time,  to  maintain,  according  to  the  fourth  resolu- 
tion in  Wegg  and  Villers,  that  if  the  releasees  were  to 
disseise  the  tenant  for  life,  and  make  a  feoffment,  his  en- 
try would  revest  the  scintilla  and  so  support  the  uses. 
We  lihould  be  told  more  precisely  the  nature  of  this 
seisin.  It  is  clearly  descendible  we  learn,  but  is  it  grant- 
able  and  devisable  ?  Will  it  escheat  ?    These  and  many 

(0  1  Feam?«  443.  (»)  PoU.  S84. 
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more  questions  must  be  solved  if  this  fiction  is  to  be 
supported. 

But  if  limitations  to  uses  can  consistently  with  the 
statute  be  construed  in  like  manner  as  limitations  at  com- 
mon law,  no  mischief  will  ensue.  The  law  will  thea 
be  uniform  and  simple.  An  use  limited  to  A  for  life, 
remainder  to  trustees  to  preserve  remainder  to  his  first, 
and  other  unborn  sons  in  tail,  would  stand  in  the  same 
condition  as  a  feoffment  at  common  law  to  the  same  uses ; 
the  use  to  A  would  be  vested,  and  the  uses  to  the  sons 
would  be  contingent  remainders  or  uses  depending  on 
the  particular  estate,  and  in  case  of  a  feoffment,  &c. 
by  the  tenant  for  life  would  be  supported  by  the  right'., 
of  entry  in  the  trustees.  If  there  were  any  powers  in  . 
the  deed,  the  estates  to  be  created  under  them  would^ 
in  like  manner,  be  preserved.  The  releasees  to  uses 
as  such  could  neither  destroy  nor  support  the  contingent 
uses :  and  now  that  uses  are  in  most  cases  subject  to 
the  same  rules  as  contingent  remainders,  such  a  power  if 
wholly  unnecessary. 

Lord  Chief  Justice  Wray's  construction  of  the  sta- 
tute is  the  best,  viz.  that  it  draws  the  whole  estate  of  the 
land,  and  also  the  confidence,  out  of  the  feoffees ;  the 
which  by  the  operation  of  the  statute  shall  render  the 
use  to  every  person  in  his  time,  according  to  the  limita* 
tioa  of  the  parties,  or,  in  other  words,  the  true  con- 
struction is  this,  that  upon  a  conveyance  to  uses  operat- 
ing by  transmutation  of  possession,  immediately  after  the 
fitst  estate  executed,  the  releasees  to  uses  are  divested  of 
their  whole  estate ;  the  estates  limited  previously  to  the  / 
contingent  uses  take  effect  as  legal  estates;  the  contin- 
gent uses  take  effect  as  they  arise,  by  force  of,  and  rela- 
tion  to,  the  seisin  of  the  releasees  under  the  deed;  and 
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My  Tested  remaiad^s  oyer  take  effect  according  to  the 
deed,  subject  to  open  and  let  in  the  contingent  uses. 
This,  if  established,  would  at  once  overthrow  the  fic- 
ti<m  of  9cintilla  juris,  and  with  it  the  necessity  of  an 
actual  entry  to  reyive  contingent  u^es ;  and  would  in 
every  other  respect  place  contingent  uses  oq  the  footing 
of  conting^t  remainders^  which  Gawdy  thought  wag 
the  real  intent  of  the  act. 

To  ascertain  whether  thi$  was  the  intention  of  the 
legislature,  it  will  be  necessary  ^o  keep  in  view  the  proyi* 
•ions  of  the  statute,  which  are — 1 .  That  the  cestui  que 
use  shall  be  deemed  in  the  possession  of  the  land  for  the 
like  estate  as  he  had  in  the  use ; — 2.  That  the  estate  of 
the  tco&e,  &c.  to  uses  shall  be  deemed  to  be  in  cestui 

m 

que  use  ;  and,  3.  After  proyiding  for  the  c^se  of  joint 
fisoffees  to  the  use  of  one  of  them,  there  fi^te  two  savingp^ 
the  pne  of  the  rights  of  all  persons  "  other  than  those 
p^son^  which  be  seised,  or  hereafter  shall  be  seised  of 
any  lauds,  &c.  to  any  use,  confidence,  or  trust ;''  and 
the  other  of  the  estates  of  the  feoffees  to  uses  in  their 
own  right. 

Mr.  Feame,  who  combats  this  doctrine  oi  scintilla ju-- 
ris,  so  far  as  it  is  supposed  to  render  an  actual  entry  neces* 
sary  to  revest  contingent  uses  divested,  argues  from  the 
words  of  the  act,  which  are,  that  where  any  person  is  seised 
io  the  use  of  others,  such  other  persons  shall  be  deemed 
and  adjudged  in  lawful  estate  and  possession,  &c.  to  all 
intents,  constructions,  and  purposes  io  the  law  of,  and 
in  such  like  estates  as  they  had  in  the  use,  &c.  But 
perhaps  this  is  not  the  strongest  ground  that  can  be  taken, 
as  the  majority  of  the  Judges  in  Chudleigh's  case  held 
decidedly,  that  by  force  of  these  words  contingent  use^ 
were  not  executed  by  the  statute,  inasmuch  as  it  is  re- 

quiredji 
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quired^  that  there  should  he  a  person  entitled  to  the  iMe 
before  the  statute  can  operate ;  and  they  said  it  was  cleat 
that  none  can  stan^  seised  to  the  use  of  him  who  is  not, 
neither  cwi  he  who  i^  not  in  rerum  natura  have  i|ny  use. 
It  is  not,  however,  necessary  for  us  to  contend  agaimt 
this  opinion. 

Lord  Chancellor  Bacon  in  hi#  reading  on  t^e  stfttute 
of  uses,  which  was  delivered  a  few  ye^rs  after  the  deci- 
li<m  in  Childleigh's  case,  admits  that  the  statute  did  Qot 
intend  to  execute  coi^tipgent  uses  (n) ;  hut,  ncverthelessj^ 
holds  th^t  the  word  '^  clearly''  in  the  clause,  that  the 
estate  of  the  person  seised  to  the  use  shall  he  v^tpd  iif 
the  cesttd  que  use,  seemed  properly  apd  directly  to  me^ 
with  the  conceit  of  scintiila  jwris  {I),  as  well  f^  th* 
words  in  the  preamble  of  extirpating  ^ad  e^jptinguishiii^ 
such  feofiments^  so  that  their  estate  is  clearly  extinct  (o)« 
And,  speaking  of  the  savings,  he  observes  (p),  thi^t  '^  the 
irst  and  secmd  cases  are  not  penned  with  an  ac  si,  buf 
absolute,  that  cestui  qu,e  use  shall  be  adjudged  in  estate 

* 

(■)  p.  42.    (o)  p.  47.    if)  p.  50. 


(I)  In  this  passage  the  word  conceit  is  eridently  used  in  a  sense  of  coq- 
tecnptf  and  from  this  it  may  he  inferred^  that  Baicon  did  not  consider  the 
doarine  as  decided.  He  would  nerer  have  treated  that  as  a  co9eai  which 
aQ  the  Judges  had  decided  to  be  the  law  of  the  hnd.  He  himsdf  waf 
Counsel  in  Chudleigh*s  caae,  and  he  had  no  reason  to  be  out  of  temper 
with  the  decision,  as  his  client  the  Defendant  had  a  verdict.  Indeed,  he 
opens  his  disconrse  with  a  declaration,  that  by  Chudleigh's  case  the  sta- 
tvte  was  reduced  to  a  true  and  sound  expontion,  and  that  he  was  induced 
to  consider  the  statute  with  a  new  to  correct  the  many  doubts  and  per* 
pkxed  questions  vHiich  had  since  aiiien,  as,  he  observesi  it  cometh  to  pais 
alwayi  upon  the  first  refomuog  o£  inveterate  enots. 

and 
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and  possession,   which   is  a  judgment  of  parliament 
stronger  than  any  fine^  to  hind  all  rights ;  nay,  he  ob- 
serves, the  first  clause  hath  farther  words,  namely,  iu 
lawful  estate  and  possession,  which  maketh  it  stronger 
than  any  in  the  second  clause.     For  if  the  words  only- 
had  stood   upon  the  second   clause,  namely,  that  the 
estate  of  the  feoffee  should  be  in  cestui  que  use,  then 
perhaps  the  gift  should  have  been  special,  and  so  the 
saving  superfluous :  and  this  note  is  material  iu  regard 
of  the  great  question,  whether  the  feoffees  may  make 
any  regress ;  which  opinion,  I  mean  that  no  regress  is 
left  unto  them,  is  principally  to  be  argued  out  of  the 
savings,  as  shall  be  now  declared :  for  the  savings  are 
two  in  number  :  the  first  saveth  all  strangers  rights,  with 
an  exception  of  the  feoffees ;  the  second  is  a  saving  out  of 
the  exception  of  the  first  saving,  namely,  of  the  feoffees, 
in  cases  where  they  claim  to  their  own  proper  use.     It 
had  been  easy  in  the  first  saving  out  of  the  statute, 
other  than  such  persons  as  are  seised,  or  hereafter  shall 
be  seised  to  any  use,  to  have  added  to  these  words,  ear- 
ecuted  by  this  statute;  or  in  the  second  saving  to  have 
added  unto  the  words,  claiming  to  their  proper  use, 
these  words,  or  to  the  use  of  any  other,  not  executed 
by  this  statute :  but  the  regress  of  the  feoffee  is  shut  out 
between  the  two  savings ;  for  it  is  the  right  of  a  person 
claiming  to  an  use,  and  not  unto  his  own  proper  use ; 
but  it  is  to  be  added,  that  the  first  saving  is  not  to  be 
miderstood  as  the  letter  implieth,  that  feoffees  to  use 
shall  be  barred  of  their  regress,  in  case  that  it  be  of 
another  feoffment  than  that  whereupon  the  statute  hath 
wrought,  but  upon  the  same  feoffment ;  ks  if  the  feoffee 
to  an  use  before  the  statute  had  been  disseised,  and  the 
disseisor  had  made  a  feoffment  in  fee  to  I.  D.  his  use^ 

and 
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i&d  then  iht  statute  came :  this  executetli  the  u^e  of  the 
second  feoffment ;  but  the  first  feoffees  may  make  a  re« 
gress^  and  they  yet  claim  to  an  use^  but  not  by  that 
feoffment  upon  which  the  statute  hath  wrought/' 

It  is  clear^  therefore,  that  Lord  Chancellor  Bacon^ 
who  has  written  so  profoundly  on  uses^  thought^  that 
although  contingent  uses  were  not  executed  by  the  sta- 
tute^ yet  that  there  was  no  scintilla  in  the  releasees^  an4 
that  they  could  not  enter.  ,   . 

Bac<m's  last  editor^  however^  to  whom  the  profession 
is  indebted  for  a  very  correct  edition  of  his  valui^ble 
work,  has  controverted  every  one  of  these  positions  (6). 
This  vnriter  goes  over  the  old  ground  as  to  the  statute 
requiring  a  person  to  whose  use  another  is  seised.  He 
adverts  to  Mr.  Fearne's  sentiments  on  this  point;  and 
says^  that  the  doctrine  which  Mr.  Fearne  opposed  was 
firmlii  established  hy  tlie  decision  in  Chudleigh's  case. 
How  then^  he  asks^  came  it  to  pass,  that  Mr.  Fearne, 
in  questioning  the  soundness  of  that  doctrine^  confined 
his  sixictures  to  the  extra-judicial  resolutiou-  of  the 
Judges  in  the  case  of  Wegg  and  Villers^  when  there 
]ay  in  his  path  a  solemn  a^udicqtion  in  favour  of  it. 
He  adds>  that  it  is  evident,  that  Mr.  Fearne  wholly 
ftiisapprehended  the  principle  of  the  decision  in  Chud- 
leigh's case,  for  he  attributes  that  decision  to  the  deter- 
mination in  law  of  the  particular  estate  by  forfeiture 
before  the  birth  of  the  son  to  whom  the  contingent  use 
is  limited. 

The  foregoing  observations  have,  it  is  hoped,  demon- 
strated that  the  point  in  question  was  not  decided  by 
Chudleigh's  case.     It  will  not  be  difficult  to   show 

{h)  N.  (k)  p.  131  i  N.  (0  (g)  p.  150, 151 )  N.  (u)  p.  164.. 

that 
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ihat  Mr.  Fearne  clearly  comprehended  the  principki 
Bpoii  '^hid)  that  case  was  decided.     It  is  observed  in  the 
bote  to  BacoV),  that  it  was  not  adjudged  as  Mr.  Fearne 
thought^  nor  made  a  poitat  in  the  case ;  for  Coke  dis^ 
tinctlv  tellk  us,  that  "  the  questioh  in  the  case  was  no 
other^  but  whether  the  contingent  uses  before  their  ex* 
istebcte  by  t!ie  said  feofiitient  of  the  feoffees  were  de- 
iftrbjed  und  subverted^  so  that  they  should  never  arise 
out  of  the  estate  of  the  feoffee's  after  the  birth  of  the 
fes'ncs.'*     Now  it  should  seem  from  this  very  iquotation 
lh|ft  the  question  was^   whether  the  contingent  uses 
wire  dtitroyed  by  the  destruction  of  the    particular 
ieltate.   €oke^  after  reporting  th^  arguments  of  the  two 
Jttdgeis  who  argued  in  favour  of  the  use,  says^  and  oa 
tftfe  other  side  it  was  argued  by  the  remaining  nine 
diid^  to  th^  contrary.     And  it  "Was  kgreed  b)-  tbem  all 
tinrt  the  Feoffhient  made  by  the  said  feoffees  who  'had  an 
tstattjor  life  Irij  limUdfion  of  thv  use  divested  all  the 
tiiafek  abd  the   future  iises   also.      Gawdy  parlicu«- 
lifrly  V)bi^erved,  that  the  rule  of  law  was,  that  he  in  the 
temaihder  must  take  the  land  when  the  particular  estate 
^fetertnm^,  or  else  the  remainder  shall  be  void ;  and  in 
th&  dise,  forasmuch  as  by  the    feoffment  of  the  te- 
nicnKft  for  liffe  their  estate  was  determined^   and  title 
iff  entry ;  knld  then,  those  in  the  future  remainder  were 
ii'ol;  ih  t^e  to  take  it,  for  this  reason,  their  remainders 
^ete  biftited.      Of  the  same  opinion  was   Popham, 
Chief  Justice;  Baron  Clarke  and  Owen.     The  Chief 
Jtirtice  denied  the  opinion  of  Gascoigne  in  7  Hen. 
tV.  who  thought  that  such  remainder  should  not  be  de- 
tdiied  by  the  feoffment  of  the  tenant  for  life.     And»  at 
the  end  of  this  case.  Coke,  summing  up  the  points  de- 
cided, says,  1st,  it  wis  adjtidgcd  in  this  case,  that 

where 
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wbcrc  thctc  is  a  tenant  for  life,  the  reniainder  in  tiil^ 
the  reversion  in  fee,  and  ttie  tenant  for  life  fenfeoffs  fcim 
in  the  reversion  in  fee,  it  is  a  forfeiture  of  his  estate^  and 
shall  divert  the  estate  tail  in  remainder.  Indeed,  as  it 
appears  that  Pbpham  only  made  the  ohservation  upoii 
the  scintilla  juris y  the  decisibn  cannot  be  accounted  for 
en  any  othfer  grotiud.  The  writer  alladed  to  dlso  relies 
on  PoUexfen's  remark,  that  it  was  not  Settled  till  Arcfaeir's 
case,  that  the  destruction  of  the  particular  estate  bie- 
fore  the  remainder  came  in  esse  was  also  a  destruction  of 
that.  This  remark  has  Already  been  observed  upon,  and 
I  shall  only  r^eat,  that  the  decision  in  Chudleigh's  casb 
^appears  to  be,  1st,  That  the  contingent  uses  were  de- 
stroyed by  the  feoffmeift  of  the  tenantis  fbr  liife,  by  ana- 
l<^y  to  the  rule  of  law ;  and,  Sdly,  That  Hhfey  werte 
not  saved  by  the  letter  or  equity  of  the  statute  df  us^. 

To  take  ^n  original  and  independent  vieW  of  the  sta- 
tute, let  us  suppose  a  feoffment  before  the  statute  ib 
A  and  his  heirs,  to  the  use  of  B  for  life,  remainder  lb 
his  first  and  other  unborn  sons  in  tail,  remainder  to  C  in 
fee.  Now  here  A  retained  the  entire  fee  simple,  tod 
executed  the  uses  as  they  arose ;  if  we  put  the  case^^i^i* 
the  statute,  we  should  at  first,  perhaps,  be  incHiied  tb 
hold  as  many  of  the  Judges  did,  1st.  That  the  estate 
for  life  was  absolutely  vested  in  B;  and,  Sdly,  Thitt  k 
sufficient  estate  remained  in  A  to  serve  the  coiitiiigent 
uses;  which  would  have  superseded  the  necessity  bf  limi* 
tati(»is  to  preserve  contingent  uses ;  but  then  Cs  remain- 
der is  a  serious  obstacle  to  this  construction,  as  that  h 
Tested  in  him  by  force  of  the  statute ;  and  it  would  be 
difficult  fer  A  to  retain  a  sufficieiit  estate  consistratly 
with  the  vested  reihainder  in  C ;  besides,  the  words  Of 
the  statute  were  satisfied  by  the  possession  vesting  in  B 

for 
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for  lifcj  remainder  to  C  in  fee,  and  those  estates  ex-^ 
hausted  the  entire  seisin  of  the  feoffee. 

But  as  on  the  one  hand  the  legislature  never  intended 
to  destroy  contingent  uses ;  and  on  the  other,  the  Judges 
determined,  that  an  estate  in  contingency  was  no  estate 
till  the  contingency  happened;  it  was  necessary  to  sup- 
port them  by  holding  that  the  estates  would  open^  so  a9 
to  let  them  in  as  they  came  in  esse.  Where,  however, 
is  the  necessity  for  any  scintilla  juris  in  the  feoffees? 
As. we  are  compelled  to  hold  that  the  estate  is  executed 
in  the  remainder  man,  so  as  to  exhaust  the  seisin  of  the 
feoffees  until  the  raising  of  the  use ;  what  is  there  in  the 
act  which  should  enforce  us  to  say  that  the  estates  shall 
not  open  and  at  once  let  in  the  contingent  uses  as  they 
come  in  esse  ?  The  intention  of  the  act  was  to  divest  the 
feoffee  of  every  thing :  he  was  seised  to  the  use  of  the 
unborn  cestuis  que  use,  and  when  they  come  in  esse  the 
words  of  the  statute  are  satisfied :  the  common  law  is, 
in  a  great  measure,  restored,  which  it  is  on  all  hands 
agf  eed  was  the  intention  of  the  act ;  and  a  fiction  is  got 
rid  of,  to  the  mischievous  consequences  of  which  we 
never  advert ;  for  the  fact  is,  that  no  enquiry  is  ever 
.made  to  meet  the  difficulties  which  arise  from  this  doc- 
trine. No  one,  for  instance,  taking  an  estate  under  the 
execution  of  a  power  thinks  of  asking  whether  the  re- 
leasee to  uses  has  died  without  an  heir.  It  behoves  us, 
therefore,  not  on  slight  grounds  to  sanction  that  which 
would  introduce  such  serious  consequences,  and  to  the 
effect  of  which  we  never  practically  attend.  And  at 
least  it  is  hoped,  that  this  examination  of  the  autho-^ 
rities  will  prevent  us  from  again  being  told  that  this 
point  is  too  clearly  established  to  be  controverted. 

SECT. 
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SECTION  IV. 

OP  THE  BEYERAL  KINDS  OP  POWERS  DERIVING  THEIR 
EFFECT  FROM  THE  STATUTE  OF  USES. 

JriAyiNG  thus  attempted  to  explain  the  nature  of  powers 
deriving  their  eifect  from  the  statute  of  uses,  it  remains' 
only,  in  this  chapter,  1st,  To  class  the  several  kinds  of 
powers  upon  which  the  statute  at  this  day  operates,  and, 
lastly.  To  show  in  what  manner  they  may  be  suspended, 
extinguished,  or  merged. 

Powers  are  either  given  to  a  person  who  has  an  esHte 
limited  to  him  by  the  deed  creating  the  power,  or  who' 
had  an  estate  in  the  land  at  the  time  of  the  execu- 
tion of  the  deed ;  or  to  a  stranger  to  whom  -no  Estate  in 
pven,  but  the  power  is  to  be  exercised  for  his  own  be- 
nefit ;  or  to  a  mere  stranger  to  whom  no  estate  is  givt^n 
and  the  power  is  for  the  benefit  of  others.  The  two 
first  may  be  distinguished  in  two  kinds,  1st,  Appendant 
or  appurtenant ;  2d,  Collateral  or  in  gross.  The  third 
it  should  seem  is  a  power  in  gross.  The  latter  are 
termed  powers  siinplt/  collateraK 

I.  1.  Powers  appendant  or  appurtenant  are  so  termed 
because  they  strictly  depend  u|)on  the  estate  limited  to 
the  person  to  whom  they  are  given.  Thus,  when  an 
estate  for  life  is  limited  to  a  man,  with  a  power  to  grant 
leases  in  possession,  a  lease  granted  under  the  power 
may  operate  wholly  out  of  the  life  estate  of  the  party 
executing  it,  and  must,  in  every  case,  have  its  opera- 
tion out  of  his  estate  during  his  life.  And  this,  as  well 
w  every  other  power  which  enables  the  party  to  create 
an  estate  which  will  attach  on  an  interest  actually  vested 
in  himself^  is  a  power  appendant  or  appurtenant. 

s  S  Powerf 
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2.  Powers  collateral^  or  in  gross^  are  powers  givea 
to  a  person  who  had  ad  interest  in  the  estate  at  the  ex- 
ecution of  the  deed  creating  the  power^  or  to  whom  aa 
estate  is  given  by  the  deed,  but  which  enable  him  to 
create  such  estates  only  as  will  not  attach  on  the  interest 
lioiitod  to  him*  Of  necessity,  therefore^  where  a  maa 
seised  in  fee  settles  his  estate  on  others,  reserving  to  him-^ 
self,  only  a  particular  power^  the  power  is  collateral,  or 
in  gross.  A  power  to  a  tenant  for  life,  to  appoint  the 
estate  after  his  death  amongst  his  children  (9),  a  power 
to  jointure  a  wife  aifter  his  deaths  a  power  to  raise  a 
term  of  years  to  commence  from  his  death,  for  securing 
younger  children's  portions^  are  all  powers  collateral^ 
or  in  gross ;  the  estates  to  be  created  by  them  cannot,  in 
s^iy  event,  affect  the  life  estate  of  the  donee,  and  are, 
therefore,  correctly  termed  collateral,  or  in  gross ;  ne- 
vertheless, they  are  considered  as  emolyments  annexed 
in  privity  to.  his  estate,  or  as  a  part  of  his  old  dominion : 
and  it  even  seems  that  a  power  to  a  perfect  struiger  who 
has  no  estate  limited  to  him  to  charge  the  estate /or*  his 
own  benefit^  would  be  deemed  a  power  in  gross  (r). 

A  power  may,  with  reference  to  the  different  estates 
in  the  laud  over  which  it  rides,  have  different  aspects ; 
it  may,  in. regard  to  one,  be  a  power  appendant ;  in  re-* 
spect  to  the  other,  a  power  in  gross.  Thus,  where  an 
estate  is  settled  to  A  for  life,  remamder  to  B  in  tail^  re^ 
mainder  to  A  in  fee,  and  A  has  a  power  to  jointure  his 
wife  after  his  death,  this  power  is  collateral,  or  in  gross, 
as  to  the  estate  for  life ;  but  appendant  or  appurtenant 
as  to  the  r^aiude'r  in  fee.  It  mat/  affect  the  latter^  but 
can  never  attach  on  the  former. 

{q)  VtJc  infra.  (f)  But  tee  Hutchinson  »•  Ham^ 

mond,  ii^ra^* 
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11.  A  power  simply  collateral  is  defined  by.Sir  Matthew 
Hale  to  be  a  power  given  to  a  party  who  has  not^  nor 
evei^  had  any  estate  in  the  land.  As  where  such  power 
is  given  to  a  stranger  (s).  This  definition^  however^  isr 
not  correct.  It  is  certainly  clear^  that  if  a  man  seised 
in  fee  reserve  a  power  of  revocation  to  himself^  such 
power  is  a  power  in  gross^  and  part  of  his  old  dominion; 
but  although  he  might  folrmerly  have  been  owner  of  the 
estate;  the  power  will  be  simply  collateral^  unless  his 
interest  existed  at  the  time  of  the  execution  of  the  deed, 
so  that  by  the  revocation  he  would  acquire  an  estate. 
Again  it  should  secm^  that  k  power  to  a  perfect  stranger 
to  charge  the  estate  for  his  own  bebefit  would  not  be 
deemed  a  power  simpltf  collateral.  A  power  of  this 
nature  may^  therefore^  be  thus  defined  :  A  power  to  a 
person  not  having  any  interest  in  the  land^  and  to  whom 
no  estate  is  given;  to  dispose  of»  or  charge  the  estate  ia 
favour  of  some  other  person.  We  have  seen,  that  be- 
fore the  statute  of  uses,  cestui  que  use  might  direct  his 
trustees  to  convey  as  a  stranger  should  appoint.  *  When 
the  statute  came,  it  of  course  operated  on  the  declara- 
tion, or  direction  made  by  the  stranger ;  and  this  was 
termed  a  power  simply  collateral.  Perhaps  the  best  in- 
stance that  can  be  given  of  it^  is  a  power  to  a  stranger 
to  revoke  a  settlement  and  appoint  new  uses  to  other  per- 
sons designated  iu  the  deed.  The  usual  example  given 
of  this  power  is  a  power  from  cestui  que  use  before  the 
statute  to  his  feofiees  to  sell  the  estate ;  but  this  does 
not  give  an  accurate  idea  of  sujch  a  power  since  the  sta- 
tute. This  example  is  taken  from  a  case  heard  in  the 
reign  of  Henry  the  Seventh,  when  land,  unless  by  force 

(#)  Hard,  41$. ' 
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of  a  custom^  could  not  be  devised^  except  by  \tay  of 
use.  The  Judges^  therefore^  considered  the  will  a^ 
affecting  only  the  equitable  right  which  they  thought 
might  be  disposed  of  by  the  feoffees^  even  after  they 
had  departed  with  the  legal  estate.  Since  the  statute, 
such  a  power  would  be  a  simple  declaration  of  trust  upon 
which  the  statute  would  not  operate^  and,  for  a  breach 
of  which,  equity  only  could  relieve. 

This  classification  of  powers  is  important  only  with 
reference  to  the  ability  of  the  donee  to  suspend,  extin- 
guish, or  merge  the  power.  And  although  a  scientific 
arrangement  of  the  work  would  appear  to  require  that 
this  subject  should  be  considered  at  the  close  of  the  vo- 
lume, yet  we  shall  find,  on  a  closer  examination,  that 
we  could  not  well  proceed  till  this  learning  was  dis* 
cussed. 


«£CT. 
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SECTION  V. 

•F  THE  MODES  BY  WHICH  POWERS  MAY  BE  SUSPENDED^ 

EXTINGUISHED  AND  MERGED. 

VY  E  must^  therefore^  now  consider  the  various  modes 
by  which  powers  may  be  suspended^  extinguished^  and 
merged.  Aud>  firsts  we  may  soon  dispose  of  powers 
iimplt/  coliatera)^  as  the  donee  thereof  cannot  by  any  act 
vi^batevcr  suspend  or  extinguish  his  power  (0  (I)*  Thus, 
it  wa3  resolved  in  Digges's  case^,  that  he  who  hath  w 
power  to  revoke  estates,  and  has  no  estate  himself  in  the 
land,  cannot  by  fine,  feoffment,  or  release^  extinguish 
this  pQwer,  because  it  is  but  an  authority  and  no  inter* 
est^  Its,  if  a  devise  be,  that  a  man  shall  sell  certain  land, 
and  the  person  authorized  levies  a  fine^  or  executes  a 
feoffment,  or  releases  all  his  rights  yet  he  may  after* 
wards  sell  the  land  (u).  And  the  law  is  the  same  as  to 
powers  created  by  way  of  use.  Nor  can  such  powers 
be  barred  or  extinguished  by  the  act  of  any  other  per-- 
son.  Therefore,  where  a  stranger  had  a  power  to  raise 
a  term  of  years  for  securing  a  sum  of  money>  although 
the  freeholder  levied  a  fine,  and  five  years  passed  with-' 
out  any  claim.  Lord  Hardwicke  held,  that  the  power 
was  still  aubsisting,  and  might  accordingly  be  exer- 
cised (ar).  In  the  case  of  Hutchesonv.  Hammond  (y), 
where  a  testatrix  gave  a  fund  to  A  for  life ;  and,  after 

(0  15  H. 7.  fol.  1 1 .  b J I  Rep.  Ill,        237  a.  265  b. 

m  i  Mo.  60*.  (x)  Willis  V.  Shorrai,  I  Atk.  474. 

(«)  Mo.  J  and  see  ace.  Co,  Litt.     (y)  3  Bro.  C.  C.  128. 


(I)  This  is  a  case  always  referred  to  on  this  subject.  As  every  one 
has  not  the  year  books  at  faandi  a  literal  translation  of  the  case  is  inserted 
ip  the  Appendix,  No.  I, 
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mod  then,  reciting  his  power^  granted  the  reversion  to 
auother  in  fee,  to  whom  the  lessee  attorned.  And,  i^ 
was  determined,  that  the  lease  for  a  year  suspended  the 
power,  but  only  as  to  the  lease,  and  should  be  good  fol 
the  reversion  in  fee  in  presenti.  The  decision,  however^ 
was^  that  the  lease  and  release  was  one  assurance  and  a 
good  revocation  (z).  In  a  later  case  (a),  Snape  v.  Turton 
was  cited  as  an  authority,  that  a  lease  for  years  suspends  ^ 
the  power  of  revocation  during  the  term,  but,  it  is 
added,  that  none  would  venture  on  this. 

In  a  case  in  Moor(/i),  a  man  covenanted  to  stand 
seised  to  the  use  of  himself  for  life,  with  remainders 
over,  with  a  general  power  of  revocation.  He  then 
made  a  lease  for  years  to  a  stranger,  and  afterwards, 
durbg  the  term,  he  revoked.  The  question  was,  whe- 
ther he  could  revoke,  or,  whether  he  had  suspendedhis 
p6wcr  of  revocation  by  his  lease  during  the  term.  Coke, 
Chief  Justice,  held,  that  he  might  revoke  all  except 
the  term,  and  that  if  one  make  a  conveyance  with 
^  power  to  make  leases,  and  with  power  of  revocation,  if 
he  make  a  lease,  he  may  revoke  for  the  residue.  But 
the  doubt  here  was,  where  he  had  not  power  to  make 
leases,  and  yet  made  a  lease.  And,  at  last,  the  court 
were  divided  in  opinion.  According  to  Roll,  they 
agreed  that  he  could  not  revoke  during  the  lease,  and  it 
was  doubted,  whether  he  could  revoke  even  after  the 
lease. 

In  a  prior  case(c)  there  is  an  admirable  argument 

(«)  Cro.  Car.  472;  1  Jo.  S92>  2  Ro.  nom.  Ycoland  v.  Fettii,  1  Ro. 

Abr.  26S,  pi.  2.  Abr.  (K)  pi.  3. 

(o)  Lord  Mordant  v.  the  Earl  of  (^)  Anon*  Mo.  612;   and  see  Bul- 

Peterborough,  3  Keb.  305.  lock  v.  Thome,  Mo.  6l5. 
(i)  YcUand  v.  Ficlit,  788,  S.  C. 
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against  the  suspension  of  the  power.  It  wa«  argued  hy 
^analogy  to  the  case  of  u  lease  by  one  joint  tenant^  which 
will  not  impedf  the  jm«  accrescendij  to  a  lease  by  tenant 
for  life^  who  might  still  surrender^  amd  to  the  case  of  a 
lessee  for  life^  with  a  condition  to  have  a  fec^  where  a  lease 
for  years  would  not  suspend  the  power  to  increase  the 
estate  by  the  condition.  It  was  allowed^  that  the  lease 
ought  not  to  be  defeated,  but  it  was  insisted^  that  the 
doctrine  of  absolute  suspension  would  be  highly  misr 
chievous,.  when  all  men  of  landed  property  having  made 
leases  would  be  disabled  to  revoke,  or  to  make  jointures^ 
or  advance  their  issue  with  the  r^ts  and  reversions. 

At  this  daj^  it  U  quite  clear,,  that  a  lease  for  years 
granted  out  of  the  interest  of  the  donee  of  the  power, 
cannot  be  defeated  by  a  subsequent  ex^r^ise  of  the  power, 
for  the  power  is,  quoad  that^  suspended.  The  que8-<* 
tion  then  ^s,  what  is  the  operation  of  a  suspension? 
Does  it  merely  postpone  the  estates  created  by  the  powei^, 
or^  does  it,  according  to  the  above  opinion  in  Roll,  ac- 
tually suspend  the  very  right  of  executing  the  power  i 
It  seems  clcar^  that  it  only  postpones  the  vesting  in  posr 
session  of  the  estates,  and  that  a  power  may  be  exercised 
although  it  be  suspended.  This  seems  to  hav^  been 
taken  for  granted  in  the  case  of  Goodright  v.  Cator  {d) 
where  tenant  for  life^  with  a  general  power  of  revocation^ 
£rst  granted  a  lease  out  of  his  interest,  9Jid  then  revoked 
during  the  term.  And  it  was  determined,  that  the 
power  was  well  executed,  subject  to  the  lease.  And 
the  word  '^  suspension"  seems  to  have  been  used  in  the 
same  sense  in  Snape  v.  Turton.      This  also  was  the. 


(rf)  Doogl.  477i 

opinion 
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opinion  of  my  Lord  Chief  Justice  Coke.  Indaed^  tho 
point  has  been  so  long  comi4pf eel  as  settled  in  practice, 
that  it  would  now  be  too  late  tp  subvert  it^  were  it 
eren  contrary  to  law ;  for  communis  ^rrar  facit  jus. 
But  if  we  recur  tp  first  principles^  we  shall  not  hesitate 
to  pronounce  the  point  free  from  doubt*  Consider  the 
case  before  the  statute  pf  uses ;  A^  legal  tenant  for  life^ 
and  equitable  tenant  in  fee  ip  r^mainder^  first  grants  a 
1^1  lease  to  B^  and  then^  during  the  terfUj  conveys  his 
life  interest^  and  directs  bis  trustee  to  convey  the  inhe- 
ritance to  C.  Of  the  legality  of  this  no  doubt  can  he 
entertained.  The  case  stands  tbus^  since  the  statute ;  the 
legal  tenant  for  life  and  donee  of  the  pav>$r,  which 
comes  in  place  of  the  equitable  fee  before  the  statiute, 
first  gFfuUs  a  lease  to  B,  and  then  appoints  to  C  in  fioe. 
It  is  very  right  to  hold  that  he  shall  net  defeat  his  own 
gr^iit,  bpt,  what  is  there^  subject  to  thati  to  prevent  the 
immediate  operation  of  the  statute  of  iiaes^  when,  be-^ 
fiire  the  ^ct,  the  trustee  would  be  clearly  seised  to  the 
use  of  the  iippointee  from  the  very  execution  of  the  deed ; 
and  the  statute  expressly  extends  to  remainders.  On 
the  one  haDid,  this  doctrhie  cannot  be  productive  of  any 
ittcojQiveaience,  whereas  a  contrary  determination  might, 
in  some  cases,  actually  operate  as  an  extiaguishment  of 
the  power. 

A^  tQ  pav^ers  in  gross,  they  are  independent  of  the 
estate  of  the  doiiee,  and  would  not,  therefore,  be  sus^ 
pended  by  the  grant  of  a  lease.  In  Edwards  v.  Siater  (e), 
it  was  faolden,  that  where  a  tenant  for  life  committed  a 
forfeiture  by  accepting  a  feoffment,  and  then  exercised  a 
power  in  gross,  and  afterwards,  a  remainder-man  e^- 

(0  Hani,  410. 
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tered  and  reduced  the  estates,  the  power  was  well  ex- 
ecuted^ as  the  donee  had  a  right  to  make  it  And,  on 
the  same  principle,  it  was  said,  that  if  the  tenant  for 
life  had  been  disseised,  and^hen  had  exercised  his  power 
and  had  entered,  this  would  have  reduced  the  right  to 
an  actual  estate. 

These  obseryations  do  not  apply  to  leases  granted  un- 
der the  same,  or  any  other  power,  nor  to  leases  for  life, 
or  a  total  disposition  of  the  estate  for  life.  The  former 
will  be  a  subject  of  future  enquiry ;  and  the  latter  we 
are  now  to  consider  in  treating  thirdly  of  the  extinguish- 
tnent  of  powers  appendant. 

III.  We  have  seen  that  a  charge  on  the  estate  to  which 
the  power  is  appendant  suspends  the  power  during  the  in-- 
terest  granted ;  it  follows,  therefore,  on  the  same  prin- 
ciple^ that  a  total  alienation  of  the  estate  must  operate 
as  an  extii^uishment  of  the  power.  Thus,  if  tenant 
for  life^  with  a  power  to  grant  leases  in  possession^  cot^^ 
yey  away  his  life  estate,  the  power  is  gone :  it  is  no  longer 
possible  for  the  donee  to  execute  it^  inasmuch  as  it 
would  be  derogatory  to  his  own  grant  (g).  When  a  te- 
nant for  life  intends  to  mortgage  or  sell  his  estate^  and 
it  is  wished  to  preserve  his  powers,  the  estate  is  only 
demised  for  a  long  term,  depending  on  the  life  of  the 
tenant  for  life,  who  is  made  to  covenant  with  the  mortga- 
gee, or  purchaser,  to  exercise  the  powers  as  he  shall 
direct.  So,  where  he  joins  in  a  recovery,  the  universal 
practice  is  to  convey  only  during  the  joint  lives  of  him- 

(g)  See  Dougl.   293.    And  see        the  case.    This  seems  to  have 
Cooke  V.  Bromehi)],  Noy  G6.        misled  Sir  Matthew  Hale.   See 


Note,  the  letter  L  appears  to  be        Hard.  413. 
nifprinted  for  the  letter  P.    See 
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lelf  and  the  tenant  to  precipe. '  And  it  is  also  customary^ 
in  these  cases>  to  insert  an  express  declaration  that  tbe 
demise  or  conveyance  shall  not  affect^  but^  on  the  coo- 
trarv^  be  subservient  to  the  powers.  These  precautions 
apply  to  powers  in  gross  as  well  as  to  powers  appendant,  as 
the  object  is  to  leave  a  reversion  in  the  tenant  for  life  (A)  ; 
and,  as  the  grantee  takes  the  estate  subject  to  the  power^ 
no  fraud  is  committed  on  him^  and  the  power^  therefore^ 
may^  it  should  seem^  be  executed  in  the  same  manner 
ss  if  the  donee  had  not  parted  with  any  portion  of  his 
estate.  Sometimes  upon  a  recovery  the  estate  is  con- 
veyed for  the  joint  lives  of  the  tenant  to  the  precipe  and 
the  tenant  for  life ;  and  a  clause  is  inserted  for  making 
void  the  conveyance^  in  case  a  very  large  sum  is  not 
paid  within  a  given  time  to  the  tenant  for  life^  the- mo- 
ney of  course  is  not  paid,  and  then  the  tenant  for  life  is 
in  of  his  old  estate  to  which  the  powers  are  annexed ;  nor 
does  this  mode  affect  tbe  validity  of  the  recovery,  it  being 
sufficient  that  the  tenant  to  the  precipe  has  the  freehold 
at  the  time  of  suffering  the  recovery. 

Lord  Mansfield,  indeed^  held,  that  where  the  con* 
veyance  by  the  tenant  for  life  was  only  by  way  of  mort^ 
gage,  the  power  was  not  destroyed,  as  it  would  be  con- 
trary to  the  intention  of  all  the  parties  to  hold  that  the 
power  was  extinguished  (t).  But  in  the  case  of  Vincent 
V.  Ennys  (^)>  it  was  held  by  Lord  Chancellor  King, 
that  a  power  to  a  tenant  for  life  to  grant  leases  was  de- 
stroyed by  a  mortgage  made  by  him,  and  a  tenant  for 
life  in  remainder  under  the  same  settlement ;  and  the 
same  point  was  decided  the  same  way  a  few  days  be- 

(h)  Vi^poit.  (*)  3  Vin.  Abr.  4-32,  pi.  10. 

(0  Rta  V.  Bulkeley,  Doug!.  2d2. 

fore 
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fpi^CO*  ^^  ^^^  c<^^  before  Lord  Mangfield  \?ai 
certainly  decided  in  opposition  to  the  general  s^otiments 
of  the  profession^  and  appears  to  have  been  grounded  on 
hh  opinion,  that  a  mortgage  was^  even  at  law,  a  mere 
Mi^urity  for  the  debt^  and  not  an  actual  conveyance. 
TliUs^  shortly  afterwards^  he  held^  that  a  mortgagee  to 
vfhwd  ^  term  had  been  assigned  could  not  be  sued  as 
assignee  of  all  the  interest  of  the  mortgagor  before  he 
took  posfiession  (m)«  But^  in  8tone  v.  Evan(n}^  be- 
fore Lord  Kenyon^  his  lordship  expressly  declared,  that 
he  could  not  subscribe  to  the  doctrine  laid  down  in  £a- 
tm  V.  Jaques,  and  would  over-rule  it  without  hesita- 
tion (o).  The  cases  of  Rea  v.  Bulkeley,  an4  Eaton 
r.  Jaques,  depend  so  strictly  on  the  same  principle^  that 
it  is  impossible  to  over^rule  one  without  shaking  th^ 
other.  We  may,  therefore,  consider  it  clear,  that  a 
conveyance  of  the  whole  life  estate,  although  by  way  of 
mortgage^  would  now  be  deemed  an  extinguishment  of 
a  power  appendant  or  appurtenant* 

Where  an  estate  is  limited  to  such  uses  as  A  shall 
appoint,  and,  in  default  of  and  until  appointment,  to 
him  in  fee,  the  power  is  clearly  appendant ;  and,  by  a 
conveyance  of  his  interest,  would  be  destroyed.  This 
point  is  very  important,  as  the  limitation  is  similar  in 
effwt  to  the  usual  limitation  to  bar  dower,  of  which  we 
sliall  hereafter  have  occasion  to  speak.  In  Penn  v.  Pea« 
cock  {p)^  an  estate  was  conveyed  to  a  trustee  in  fee,  in 
tFiMt,  to  pay  the  rents  to  the  separate  use  of  a  woman 
for  life,  ^pd,  after  her  decease,  in  trust,  for  such  uses 

(/)  Corker  v.  Ennys,  ib.  (o)  And  see  Mayor,   &c.  of  Car» 

(m)  Eaton  v,  Jaques,  Dougl.  445.  lisle  v.  Blamire,  8  £a$t  487. 

(«)  WoodfeU's  L.    and  T.  119;  (p)  Fgr,  41. 
Abbot  on  Meich.  14,  n.  b. 
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as  she  should  by  will  appoint^  aifd  for  want  of  appoint^ 
m^iit  to  her  own  right  heirs.  She  joiiied  with  her  husband 
in  conveying  the  estate  by  demise^  with  a  fine  to  a  mof  tr 
gagee.  And  it  was  insisted  for  her^  that  she  had  bilt  a 
mere  naked  power  without  any  interest,  aild  could  net 
be  barred  by  the  fiae<  Lord  Talboti  l>owever,  held^ 
that  it  was  a  power  coupled  with  an  interest,  and  an- 
nexed to  her  inheritance,  and  so  destroyed  by  a  fine, 
since  that  a  lease  and  release,  or  anv  other  eonvevanc^^ 
will  carry  with  them  all  powers  that  are  joined  to  thf 
estate. 

This  case  appears  clearly  to  answer  Hn  objection  some^ 
times  taken,  that  where  the  power  <Hily  authorizeis  a  dis» 
positio]^  by  will,  the  title  cannot  be  accepted ;  for  k  ii 
ekar,  that  where  the  party  could  convey  the  fee  if  th* 
power  were  void,  he  may  make  a  good  title,  as  be  would 
not  be  permitted  to  avoid  bis  own  grant  by  a  future  ex« 
ercite  of  the  power.  But,  where  he  cminot  contey  ikfB 
fee  independently  of  tlie  power,  the  objection  holda  as 
if  be  was  tenant  for  life  of  the  legal  estatoi  remiHndef 
to  such  uses  as  he  should  appoint  by  wiil,  pe^iaindef  to  a 
trustee  in  fee,  in  trust,  for  his  right  lieirs^  thefe  tEhe 
estate  for  life  and  remainder  cannot  coalesce,  but  hit 
right  heir  would  take  as  a  purchaser,  and„  consequently^ 
the  destruction  of  the  power  would  not  he\^  the  pur^ 
Phaser  (^), 

It  is  to  be  observed,  that  as  to  the  destfuctiou  oF  tii^ 
power  the  effect  is  the  same,  although  the  estate  is  con* 
Teyed  by  iteration  of  law.  Thus,  it  has  been  deferm^ine^ 
that  where  a  man,  tenant  for  life,  with  remaind^fs  over> 
and  the  ultimate  remainder  to  himself  in  fee>  with  a 

(9)  See  Farkef  9.  Whits^  11  VeST  j«r.  209i; 

power 
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]k>wer  of  revocation^  became  bankrupt^  the  life  estate 
and  remainder  in  fee  vested  in  the  assignees^  and  hi0 
power  of  revocation  was  gone  (r). 

IV.  As  to  the  extinguishment  of  powers  collateral  or 
in  gross.  An  assignment  of  totum  statum  suum,  or 
other  alteration  of  the  estate  for  life,  does  not  affect  such 
a  power,  so  if  the  donee  be  tenant  for  years,  and  survive 
the  years,  still  he  may  exercise  his  power  (-0,  because 
the  power  does  not  fall  within  the  compass  of  his  estate^ 
but  takes  effect  out  of  an  interest  not  vested  in  him. 

And  although  the  tenant  for  life  assume  to  pass  a  fee, 
yet,  if  he  convey  by  an  innocent  conveyance  as  a  bargain 
and  sale  (t),  covenant  to  stand  seised,  or  lease  and  re- 
lease (u),  the  power  will  not  be  destroyed,  and,  that^ 
for  this  obvious  reason,  that  the  conveyances  enumerated 
pats  only  what  the  tenant  for  life  lawfully  may  pass, 
viz.  his  estate  for  life ;  so,  if  the  donee  of  a  pQwer  in 
gross  be  only  tenant  for  years,  an  assignment  of  his 
whole  term  will  not  defeat  his  power  (w).  And  by  a  pa- 
rity of  reason^  a  reconveyance  or  reassignment  to  the 
donee  of  the  power  will  not  affect  it. 

The  cases  have  generallyturncd  on  particular  powers, 
as  a  power  of  jointuring,  or  a  power  of  charging  with 
younger  children's  portions,  but  they  seem  to  establish 
this  general  principle,  that  every  power  in  gross  may 
well  be  exercised,  although  the  donee  may  have  previ- 
ously parted,  by  an  imiocent  conveyance,  with  the  estate 

(f)  Anon.  Lofft.71.  Scrope  «.  Offley,  4  Bro.  P.  C. 

(*)  Savile  V.  BJacket,  1   P.  Wms^  237.    Sec  p.  341,  where  it  ap- 

777*  pears,  that  the  appointee  reco- 

(/)  Edwards  v.  Slater,  Hard.  410;  vcred  jn  ejectment. 

Jenkins  v»  Kemis,  1  Ch.  ca.  103.  (w)  Savile  v.  Blacket^  1  P.  Wins. 

(if)  Phitton's  ease  cited^  Hard.  412 ;  777. 

to 
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to  which  it  was  annexed^  in  privity.  Where  a  person  is 
tenant  for  life>  with  a  power  ta  appoint  the  reversion ;  or 
tenant  for  life^  with  remainders  over^  with  a  power  of 
revocation;  in  the  first  case^  the  power  is  wholly  a 
power  in  gross ;  in  the  second^  it  is  in  gross  as  to  the  re- 
mainders, although  appendant  to  the  life  estate.  But, 
nevertheless^  it  has  been  doubted^  whether^  in  either  case, 
the  donee  can  exercise  his  power  after  having  d^arted 
with  his  life  estate.  Mr^  Booths  it  seems,  entertained 
this  doubt.  It  is  said>  that  in  a  case  where  A  was  te- 
nant for  life^  with  remainder  to  such  uses  as  he  and  hit 
wife,  notwithstanding  her  infancy,  should  appoint ;  and 
thej  executed  an  appointment  during  her  infancy,  and 
A  conveyed  his  estate  for  life,  by  lease  and  release,  by 
way  of  mortgage;  he  (Mr.  Booth)  doubted  whether  a 
new  appointment,  on  her  coming  of  age,  would  make 
good  the  security,  the  husband  having  parted  with  hit 
estate  for  life,  which  (he  thought)  destroyed  the  power 
of  appointment.  To  avoid  any  doubt  on  this  point, 
^here  A  is  tenant  for  life>  remainder  as  he  shall  appoint^ 
it  is  usual  to  first  appoint  the  estate,  and  than  convey 
the  life  estate.  And  this,  it  is  quite  clear,  may  be  done 
by  the  same  deed,  although,  ex  dbundanti  cauteld^  some 
liave  exercised  the  power  by  one  deed,  and  conveyed  the 
estate  by  another.  It  will  here,  however,  be  proper  to 
enquire,  whether  the  above  opinion  can  be  supported. 
A  difference  of  opinion  has  certainly  h^gxx  expressed.  In 
Roll's  report  of  Snape  and  Turton  (a?),  the  court  said, 
that  if  tenant  for  life,  with  power  of  revocation,  makea 
t,  lease  for  life,  that  suspends  his  power  as  to  the  fee. 
This,  however,  it  is  conceived,  meant  only  that  be  could 

(«)  2.Afc.263,pl,2.  .  .  V 

not 


sot  defeat  the  lease  for  life.  In  Clarke  v.  Philips  (y), 
it  19  said^  that  Keeling  and  Twisdpn  were  of  diflfereoi 
opinions  in  thift  pointy  vt^.  If  he  that  hath  power  of 
leToeation  over  lands  make  a  lease  fbr  life^  whether  if 
saspends  the  power  only^  as  a  lea^  for-  years  would  dc^^ 
or  eictingui»h  it  as  a  feoffm^t  ( I ) .  And^  in  Herring  v. 
QrowD^  Justice  Lutwich  said,  that  if  a  power  of  reTO«- 
cation  is  annexed  to  an  estate  for  life^  and  that  estate 
determiBes  before  the  power  is  executed/  by  that  means 
the  power  is  extinguished  (z).  Thi<  is  all  the  authority 
that  I  have  met  with  in  favour  of  the  extinetion  of  Ae 
powte^  and  it  must  be  admitted  not  to  be  of  much 
weight.  For  Keeling  and  Twisden  were  opposed  to 
eath  other^  and  Justice  Lutwich 's  opinion  in  Herring 
and  BffowiK  was  over-ruled  by  six  Judges.  On  th6 
otiier  hand^  the  decision  in  Edwards  v.  Slater  is  directly 
the  other  way.  There  the  donee  made  a  bargain  and 
side  in  fiee^  and  Lord  Chief  Justice  Hale  expressly  said, 
that  tf  ike  bargatuer  had  a  power  of  revocation,  he  might 
well  execute  it  after  the  executing  this  conveyance  (a) : 
and  be  iaJd>  &«t  if  the  tenant  for  life  had  a  power  of 
feveeation,  and  should  make  a  lease^  that  would  not 
destroy  his  power,  because  no  estate  is  displaced  btf  it. 
So,  tnSaivile'd.  Blaek6t(^),  there  was  a  tenant  for  99 
years,  tf  be  should  so  long  live^  with  a  powei'  to  charge^ 
the  hiida ;  and  Lofd  Macclesfield  held,  that  he  would' 

ft 

(^)  lVentr.4aw  (a)  Hard.4lS. 

(»)  Carth.  24.  (h)  1  P.  Wins.  777. 


M»a 
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(I-y  KAle  8!tate^4  that  Keeling  and  Moreton  were  opposed  to 
den.    Neither  of  the  reporters  states  what  estate  the  donee  of  the  power 
had.    i|Kib.tffciianuabrkti*P7wdI. 
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hzye  had  this  power  though  he  should  have  survived 
the  term  of  99  years  ;  for  still  be  might  have  charged 
the  premises  therewith  ;  so  might  be  have  done  though 
he  bad  assigned  over  the  teriti :  and  although  this  case 
turned  on  a  particufar  power>  yet  it  is  impos6ible>  with- 
out discarding  all  principle^  to  distinguish  it  from  the 
case  of  a  general  power  (I^.  Hale's  argument^  that  a 
lease  does  not  destroy  the  power  of  revocation  because 
no  estate  ts  displaced  by  it,  applies  as  forcibly  to  a  leiase 
for  life  as  a  lease  for  years^  and  refers  the  doctrine  to  the 
true  groiindw. 

The  better  opinion,  therefore>  clearly  is,  that  the 
power  is  not  in  such  case  destroyed.  The  contrary 
doctrine  i^pears  to  owe  its  origin  to  powers  having 
been  on  their  first  introduction  after  the  statute  of 
uses  assimilated  to  conditions  at  common  law^  which 
they  do  not  resemble.  By  the  common  law^  if  lessee 
for  life^  upon  condition  to  have  a  fee,  made  a  lease  for 
life^  that  prevented  the  estate  rising  under  the  condition^ 
htcause  the  privity  of  estate  was  destroyed  (c).  But 
this  could  never  apply  to  a  power  which  is  a  mere  decla- 
ration  of  trust  upon  which  the  statute  of  uses  operates^ 
and  this  seems  to  have  struck  the  Judges  in  Bullock  v» 
Thome  {d),  where  Walmesley,  Justice^  held,  that  a 
lease  for  years  does  not  suspend  the  power  of  revocation 
if  it  be  raised  by  way  of  use,  otherwise,  if  it  is  of  a 
'Condition  annexed  to  an  estate  in  possession.  And  the 
court  held,  that,  if  one  has  a  power  of  revocation  en- 
tire, and  he  extingoishes,  or  suspends,  the  power  inpart^ 

<')  Lord  Stafford's  case,  8  Rep.  7».     (d)  Mo.  615. 


(I)  See  the  observations  on  the  suspension  of  a  poirer>  supra. 

F  be 


66  SUSPBMSIOK^  ibc-  OF  PflWEM 

he  may  still  revoke  for  the  residue^  if  it  be  by  way  of 
use^  but  not  so  of  a  condition  annexed  to  the  land. 

y  •  As  to  cases  common  to  both  powers.  A  present: 
power^  not  simply  collateral^  may  be  extingirished  by 
release  to  any  oae  who  has  an  estate  of  irediold  in  the 
landj  in  possession^  reversion^  or  remainder  ;-aDd  thereby 
the  estates^  which  were  before  defeasible  or  chargeable 
by  the  proviso^  are  by  such  release  made  absolute  (e)  : 
and  where  in  a  d^ed  executing  a  power  there  are  words 
which  shew  that  the  party  has  fully  executed  his  power> 
or  which  amount  to  a  release  of  it^  he  cannot  execute  it 
further  (/);  but  the  intention  must  appear  clearly^ 
therefore  a  declaration  ia  a  deed  partially  executing  a 
power  of  jointuring^  that  it  is  in  bar  of  dower  and 
thirds^  and  that  the  remainder^man  shall  have  the  sur-* 
plus^  will  not  operate  as  a  release  of  the  p6wer>  for 
they  are  only  words  put  in  by  conveyancers  as  of 
course  (§■)• 

And  where  the  powet  is  future^  and  to  arise  by  a  con-* 
tingent  events  it  may  be  defeasanced^  and  thereby  ut* 
terly  annulled  {h).  So  it  may  be  defeated  in  part. 
Thus^  where  a  man  had  a  general  executory  power  of 
revocation^  and  he  covenanted  not  to  exercise  the  poww 
without  the  consent  of  the  Lord  Keeper ;  and  granted 
that  all  revocations  without  such  consent  should  be  vmd, 
it  was  determined  that  the  power  being  executory  might 
^ell  be  defeated  by  a  subsequent  deed(f).      But  it 

{0  Albany's  case,  1  Rep.  110  b,  bridge  v.  Bayly,  1  Ves.  jun.  499. 

Co.  Liu.  265  b.  (i)  Albany's  case,  ubi  sup. 

(f)  Sec  2  Atk.  567.  (t)  Leigh  v.  Winter,  1  Jo,  411  f 

(g)  Hervey   v.   Herrey,  1  Atk.  and  see  Earl  .of  Tankenrille  v. 
56l  I     Zouch  V.  Woolston,  2  Coke,  Mose.  146. 

BuiT,  1 136 }  aad  see  Earl  of  Ux« 
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seems  io  have  heein  doubted  whether  a  powier  can  be  re- 
ieased  ia  part  (k). 

If  the  tenairt  for  life  levy  a  fine,  execute  a  feoffment^ 
joi  suffer  a  recovery,  all  his  interest  apd  power  is  forfeited 
iiod  extinguished^  and  he  gains  a  new  estate  by  wrong  (/)• 
It  is  not  material  whether  the  power  is  present  or 
future.  Fines  and  feoffments.  Sir  Matthew  Hale  has 
observed,  do  ransack  the  whole  estate,  and  pass,  or  ex- 
tinguish, ail  rights,  conditions,  powers,  %c.  belonging 
4o>tbe  land,  as  well  as  the  land  itself;  so  a  recover jr 
does  not  only  -bar  the  estate^  but  all  powers  annexi^d 
to  it ;  for  the  recompence  in  value  is  of  such  strong 
•consideration,  thM  it  serves  as  well  for  rents,  possi- 
bilities, &c.  going  out  of,  or  depending  upop,  the 
kod,  as  for  ithe  land  itself  (m).  Where  the  £ne  is 
levied  to  the  tenant  of  the  land,  it  will  operate  by  wa^ 
of  extinguishment  and  xelease  (n)«  JBut  if  the  fine  or 
feofl^nent  only  relate  to  part  of  the  land^  the  power  re* 
mains  for  the  residue  of  the  laud  (o) ;  although  in  ih^ 
case  of  a  comman  law  condition  the  entire  conditiou 
xvould  be  extinct  (p). 

Sut.the  acceptance  of  a  feoffment  by  a  tenant  for  life 
will  jiot  destroy  a  power  in  gross^  as  the  power  was 
never  in  the  feoffor,  jmr  reservod  to  him,  and  by  the  en- 
try ef  thefremainder-wan  the  estate  created  by  the  power 
xvill  be  reduced  (a). 


(i)  Digges*8  case,  Mo.  605 ;  but 
see  Countess  of  Roscommon  v, 
Fowke,  4  Bro.  P.  C.  523. 

(/)  Albany's  case,  1  RtTp.  Ill,  4 
liec.  183,  219;  Digges  case,  1 
Rep.  175  a.  Mo..  603;  Edwards 
v.-Slater,  Hard.  410. 

(m)  King  V.  ^riling,  iVentr.  S25 ; 


Savik  V.  Blacket,  1  P.  Wms.  777, 
(n)  Bird  v.  Christopher,  Style  389* 
(o)  Digges's  case,  uH  sup, 
{p)  Co.  Litt.  237  a. 
(a)  Hard.  .417;  see  Shep.  Toodi. 

pu  l^f^  as  to  the  distinction  be« 

tween  Uvy'mg  and  accepting  a 
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And  there  are  cases  in  which  a  feofihieDt  or  fine  will 
be  deemed  not  an  extinction  of  the  power^  but  a  fur« 
thcr  assurance  of  ft,  or  at  least  merely  Toid# 

Thus,  if  tenant  for  life,  with  power  of  leasing/ 
inake  a  lease  by  litery,  the  lease  will  take  effect  by  the 
deed,  and  So  the  lirery  comes  too  late  to  do  any  hurt# 
This  is  an  instaneci  of  a  power  apprendmit  {b]»  .  So  where- 
a  power  in  gross  giten  to  a  tenant  for  life  was  well  ex*^ 
ecuted  by  deed;  and  he  afterwards  levied  a  fine,  in 
pursuance  of  a  covenant  in  the  deed ;  the  fine  was  consi* 
dered  inoperative,-  as  the  power  wa»  executed  antece^ 
dently  to  the  fine  (cj* 

In  Bullock  V.  Tholme(^,  it  was  holden,  that  if 
tenant  for  life,  with  power  of  revocation,  make  a  lease 
for  years,  and  levy  a  finef  for  assurance  of  the  leaae 
without  use  expressed,  the  power  of  revocation  is  npt 
extinct  by  the  fihe,  but  suspended  duringthe  term. 

In  some  cases,  a  fine,  accompanied  with  9  deed,.  wil> 
dperate  as  an  exe<5ution  of  the  power.  In  the  Earl  of 
Leicester's  case,  the  earl  having  a  power  of  revocatiosy 
duly  executed  a  deed,  whereby  he  covenanted  to  levy  a 
fine  to  other  uses,  and  then  levied  a  fine  accordingly. 
It  was  determined,  1st,  That  the  covenant  was  not  erf 
itself  a  good  execution ;  but,  2dly,  That  the  deed  and 
fine  taken  tog^her  were  a  good  execution  of  the 
power  (e). 

In  this  case,  however,  it  was  doubted,  whether  the 
power  would  not  have  been  destroyed  had  th6  fine  beta 

(^)  See  1  Ventr.  291.  *  («)  1  Velitr.  278*  S.  C.nom.  Wig- 

(c)  Thomlinson  v.  Digblon,    10      ^  «on  v.  Gaorrett  or  Genard,  9. 

Mq(J.  71.  .   *  Lev.  149 ;  Raym.  289;  3  Keb, 

((f)  Mo.  615  5  and  see  Periot't  c^^,  ^      366,  489*  510,  536,  572  j  and 

Mo*368.      ^  «««  11  Mod.  ISisd 
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leyied  before  the  execution  of  it.  In  a  subsequent  case^ 
the  precise  point  arose.  A, tenant  for  life^  with  power  of 
revocation,  levied  a  fine,  and  then,  by  a  deed  executed 
a  short  time  after^  declared  the  uses  of  it,  and  the  deed 
was  executed  in  the  manner  required  by  the  power.  This 
case  was  argued  by  all  the  able  men  of  the  time,'  and  it  was 
determined  by  Lord  Chief  Justice  Herbert,  Hollo  way,  and 
Wright,  against  Withers,  that  the  fine  had  destroyed  the 
power^  The  main  argument  was,  that  the  fine  had 
destroyed  the  power,  and  then  it  could  not  be  restored 
by  the  subsequent  deed.  From  this  judgment,  how^ 
ever,  there  was  an  appeal,  and  it  was  reversed  by  six 
Judges  against  two,  principally  on  the  ground  that  the 
fine  and  deed  were  but  one  and  the  same  conveyance^ 
and  both  together  w^re  an  execution,  and  not  an  extin- 
gui^mcQt  of  the  power ;  for  it  was  agreed,  that  a  fine 
alone,  without  ^,  deed,  declaring  the  uses  would  have 
extinguished  it,  but  it  was  said  not  to  be  so  where  there 
was  a  deed  to  declare  the  intention  of  the  parties  at  the 
time  of  the  levying  thereof;  and  though  the  dsite  of 
this  deed  was  subsequent  to  the  fine,  yet  that  w^s  for  no 
other  reason  but  becau3e  the  fine  ought  to  relate  to  the 
precedent  terni,  though  ii|  truth  it  might  be  levied  in 
the  vacation,  ^^d  so  the  deed  might  be  executed  at  the 
«ame  time  the  fine  was  acknowledged;  therefore  it 
would  be  unreasonable  to  make  a  forfeiture  or  extin-^ 
guishment  of  a  right  n^erely  by  relation,  which  is  but 
fictiojuris(J). 

It  is  to  be  observed,  that  this  case  did  not  decide  that 
a  declaration  of  uses  at  any  time  after  the  ^ne  would 
prevent  the  forfeiture,  and  operate  as  an  execution  of  the 

(/)  Herring  V.  Brown,  %  Show,  185;  1  Ventr.  368,  871 ; 
$kin.  ^5,  5S,  71>  184;  Carth.  22;  Comb.  11. 
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power.  Indeed^  Mr.  Justice  Whberff,  who  was  the 
only  Judge  of  the  King's  Bench  that  held  the  pown 
was  not  destroyed^  expressly  said^  that  the  fine  and  deed  • 
should  be  considered  as  one  conveyance  in  fat(^ur  of 
oommon  assurances^  where  the  distance  of  time  is  not 
apparently  long  (g).  Where  it  is  recited  in  the  deed, 
that  the  fine  was^  at  the  time  of  levying  it»  intended  to 
enure  to  the  uses  expressed^  it  seems  that  no  party  to 
the  deed,  nor  any  <Hie  claiming  under  him^  caa  insist 
upon  the  forfeiture^  as  the  deed  would  operate  ils  an 
estoppel  ( A) .  But^  ass  against  strangers^  it  is  conceived^ 
that  it  would  be  left  to  a  jury  to  say  whether  the  fine' 
Was^  or  was  not^  levied  to  the  uses  subsequently  de- 
clared (/). 

Where^  as  in  a  case  before  put^  a  power  is  appendant 
as  io  some  estates^  and  in  gross  as  to  others  (I);  an 
act  of  the  donee  may  bar  it^  so  far  as  it  is  appendant ; 
and  leave  it  in  full  force^  so  far  afa  it  operates  as  a  power 
in  gross.  Thus^  to  put  the  same  case^  A  is  tenant  for 
life,  remainder  to  B  in  tail,  remainder  to  A  in  fee,  and 
A  has  a  power  to  jbtnture.  We  hate  seen,  that  the 
power  is  in  gross  as  to  the  estate  for  life,ya,ppendailt  as  tor 
the  remainder  in  fee.  If,  therefore,  A  should  convey 
the  fee  by  an  innocent  conveyance,  be  would  destroy  his 
power  ^sb  far  as  it  is  a  power  appendant,  and  conse- 
quently, if  the  remainder  in  fee  shduld  com^e  into  pos* 
session,  the  grantee  would  not  be  bound  by  a  jointure 
created  under  the  power;  but  the  power,  so  far  as  it 
took  effect  as  a  power  in  gross,  would  not  be  defeated  ; 

(g)  Comb.  13.  ( 0  ^  Bushell  r.  B^rlarid,  Rep« 

(A)  Cartb.  24^  Temp.  Hofc,  733 ;  1 1  Mod.  196, 

■^        {i)  Vide  supra  p.  50. 

and. 
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and^  therefore^  the  jointure  would  be  binding  on  tbe 
estate  after  A's  deaths  and  during  the  continuance  of 
B's  estate  tail. 

In  8  former  part  of  this  chapter  it  is  stated^  that  a 

pomrer  to  a  tenant  for  life  to  appoint  the  estate  amongst 

Mb  children  is  a  power  m  gross^  and  coosequentlj  it 

may  be  released  or  extinguished.     But  lawyers  of  great 

eBBtoeDee  have  been  of  opinion,  that  a  power  to  a  tenant 

for  life  to  charge  portions  for  his  children^  or  to  appoint 

tbe  estate  amongst  his  children,  is  a  mere  right  to  nomi* 

nate  one  or  more  of  a  certain  ntii»ber  of  objects  to  take 

the  portions  or  tbe  estate ;  and  that>  consequently,  it  is 

merely  a  power  of  selection,  and  cannot  be  barred  by 

fine.     Numerous  titles  have  b^en  objected  to  on  this 

gro«id.     Tbe  force  of  this  objection  could  not  be  ex- 

amaied  until  it  was  shown  that  a  power  in  gross  could 

be  extinguished. 

In  a  recent  case,.  A,  tenant  for  life  (without  any  limi* 
tatioa  to  trustees  to  preserve),  remainder  to  his  chil- 
dren as  be  should  appoint,  remainder  to  himself  in  tail^ 
remainder  to  himself  in  fee,  levied  a  fine  before  making 
any  appointment,  and  the  title  was  objected  to  by  a  gen- 
tleman, for  whose  opinion  I  cantiot  but  have  great  res- 
pect, on  tbe  ground  that  tJie  power  was  merely  a  power 
of  selection,  and,  therefore,  could  not  be  released  or 
extinguished  by  fine. 

It  must  be  admitted,  that  the  power  in  this  case  was 
merely  a  power  of  selection,  or,  as  it  is  generally  termed, 
a  power  of  specification;  but  it  does  not  appear  to  foU 
low  from  that  admission  that  the  power  could  not  be  ro* 
leased  or  extinguished.  The  only  ground  upon  which 
it  can  be  contended  that  the  power  could  not  be  extin- 
guished or  released  is^  that  it  was  a  power  dimply  coUa*- 

F  4  teral j 
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teral ;  but  as  vfe  have  seen  a  power  is  only  simphf  colla^ 
feral  when  the  done^  has  no  interest  whatever  in  the 
eeta^ie  (i)^  and  such  a  power  certainly  cannot  be  released 
or  extinguished  either  by  fine^  feofiinent,  or  common 
recovery. 

A  power  appendant^  at  least  as  to  the  life  estate^  it  cer- 
tainly was  not ;  but  it  seems  to  have  been  a  power  in 
gross>  which,  although  it  did  not  arise  out  of  the  estate 
of  the  tenant  for  life^  must  be  considered  as  exerciseable 
by  him  for  his  own  benefit^,  and  not  as  a  mere  collateral 
power.*  A  power  to  a  tenant  for  life  to  jointure  after  hia 
death  is  a  power  in  gross  {ky.  Now,  what  i&  a  power  to 
jointure  but  a  power  of  selection  or  specification.  The 
tenant  for  life  selects  the  woman  whom  he  chooses  to 
marry,  and  then  i^points  that  after  his  death,  when  his. 
estate  has  ceased,  she  shall  take  the  estate  for  life. 
Here,  as  in  the  case  before  us,  the  estate  appointed  can-^ 
not  take  effect  out  of  the  interest  of  the  donee,  of  the 
power,  and  yet  a  power  of  jointuring,  like  every  other 
power  in  gross,  may  be  extinguished  by  fine  (/).  In- 
deed, it  would  be  difficult  to  discaver  any  real  distinction 
between  a  power  of  jointuring  and  a  power  of  appoint-t 
ing  to  children.  In  neither  case  is  the  donee  compel- 
able  to  exercise  his  power ;  and,  in  each  case,  the  power 
18  annexed  in  privity  ta  his  estate  for  life,  and  he  has  an 
interest  arising  from  the  exercise  of  his  power  by  the 
benefits'  it  enables  him  to  bestow^  In  Edwards  v.  Slater  (m), 
a  power  to  a  tenant  for  life  to  create  a  lease  for  thirtyr* 
one  years  to  commence  after  his  death,  was  held  by  Hale, 
Chief  Baron,  and  Baron  Turner^  to  be  a  power  in  gross, 

(t)  Vide  supra  p.  51.  (/)  King  v.  Melling,  1  Ventr.  225» 

{k)  Edwards  v.  Slater,  Hard.  4K>*      (m)  Hard.  410. 
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aod  to  be  barrable  by  a  fine  or  feoffment ;  Lord  Chief 
Baron  Hale  saicU  that  ^here  the  power  does  not  fall 
\vitbiu  th^  compass  of  the  estate^  as  where  the  tenant  for 
life  has  a  power  to  make  an  estate  which  is  not  to  begin 
till  after  his  own  estate  is  determined^  such  power  is  not 
.appendant  or  apnexed  to  the  laud^  but  it  is  a  power  in 
gross^  because  the  estate  for  life  has  no  concern  in  it ; 
and  yet  such  a  power  ( he  added )  may^  by  apt  words^ 
be  destroyed  by  release^  or  by  fine^  or  feoffment^  which 
carry  away  and  include  all  things  relating  to  the  land. 
This  case  seems  to  govern  the  point  before  us.     Sir  Mat- 
thew Hale's  definition  of  a  power  in  gross  clearly  em- 
braces a  power  to  a  tenant  for  life  to  appoint  the  estate 
amongst  his  children  after  his  deaths  and  the  cases  are 
not  easily  distinguishable^ 

The  doctrine  that  powers  of  this  nature  cannot  be  re- 
leased or  extinguished  is  by  no  means  new.  It  has  been 
frequently  urged^  but  without  success;  and^  in  the 
very  case  of  Edwards  v.  Slater^  Baron  Rainsford  held 
the  powe^  to  create  the  term  to  be  a  power  simply  colla- 
teral; but  this  Lord  Chief  Baron  Hale  and  Baron  Tur- 
ner clearly  OTcr-ruledj  which  mak«s  the  case  as  strong 
an  authority  ^s  can  possibly  be  wished  for. 

The  opinion  under  discussion  owes  its  origin^  perhaps^ 
to  powers  in  gross  being  frequently  termed  powers  col- 
lateral;  and  the  word  '"^  collateral"  being  considered  as 
meaning  simply  collateral.  Thus^  in  Savile  v.  Biacket(72)^ 
a  power  to  a  tenant  for  life  to  charge  money  on  the 
estate  was  called  by  the  Lord  Chancellor  a  collateral 
power^  and  it  is  observed  in  a  modern  publication  of 
luuch  merit  (p),  ''  That  the  power  in  that  case  is  erro- 

m 

(n)  I  ?•  Wms.  777t  ,(^1  Sanders  on  Uscsi  l64. 
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m«>us1y  called  collateral,  whereas^  according  to  Lord 
Hale's  definition,  it  was  certainly  in  gross."  The  ob- 
servation, that  the  power  in  question  was  a  power  in 
gross,  is  correct;  but  it  was  not  erroneously  called  coU 
lateral  as  a  power  in  gross,  and  a  power  collateral  (not 
simply  collateral )  is  one  and  the  same  thing. 

There  is,  however,  still  an  authority  behind,  which 
may  perhaps  be  adduced  against  these  observations.  The 
case  to  which  I  allude  is  Tomlinson  v.  Dighton;  reported 
in  nrany  books,  which  was  a  devise  to  A  for  life,  and 
then  to  be  at  her  disposal,  provided  that  she  disposed  of 
the  same  to  any  of  her  children  after  her  death.  She 
eteccrted  the  power  by  lease  and  release,  and  a  fine ;  and  a 
cftrestion  arose  as  to  the  due  execution  of  the  power. 
According  to  the  report  in  Salkeld  (p),  two  questions 
were  made,  the  second  of  which  was,  whether  thfs  power 
could  be  construed  as  a  power  appendant  to  the  estate 
ibr  life^  so  as,  by  the  destroying  of  that,  it  might  be 
destroyed  or  extinguished,  or  a  collateral  one.  Powell, 
Justice,  said  this  was  not  a  po^er  appendant  or  appur- 
tenant, nor  was  it  in  the  nature  of  an  emolument  to  the 
estate  like  a  lease  for  life,  with  a  power  to  make  leases 
for  twenty-one  years,  for  that  affects  the  estate  for  life, 
and  is  concurrent  with  it,  and  has  its  being  and  conti- 
nuance, at  least  for  some  part,  out  of  it ;  but  this  power 
arises  after  the  estate,  and  has  its  effect  upon  another  in- 
terest^ so  that  the  estate  for  life  is  perfect  without  it> 
and  no  ways  altered  nor  affected  by  the  execution  of  it. 

Upon  an  attentive  consideration  of  this  case  it  will  ap-* 
p6ar  that  the  question  was,  whether  the  power  was  ap- 
pendant, or  in  gtoss;  the  word  '^  collaterar^  being,  as 

(p)  1  Salk.  2S9. 

we 


we  hare  seen^  sometimes  used  as  synonaymotis  to  tfatf 
words  ''ill  gross/'  That  this  was  done  in  ifae  ease  be- 
fore us  is  proved  by  Mr.  Justice  Powell's  argmtieiit» 
which  is  to  the  same  eftect  as  Hale's  definition  of  a 
power  in  gross  in  the  case  of  Edwards  Vi  Slater.  Mr» 
Justice  I^oweU's  opinion  certainly  was,  tkmt  the  power 
was  a  power  in  gross ;  and  it  seems  so  to  have  been  eon^ 
sidered  bj  Mr.  Peere  Williams^  who^  in  his  admirable 
argument  in  that  case  (  9  )^  in  answer  to  an  objection  thai 
the  power  was  destroyed,  admitted  that  if  the  fine  had 
been  levied  before  the  lease  and  release  it  would  barva 
operated  as  an  extinguishment  of  4he  power.  For  he 
contended,  that  as  the  fine  came  after  the  release  it  came 
too  late  to  da  anjf  hurt ;  and  although  he  afkef warda 
said,  that  the  pdwer  seemed  collateral,  yet  he  did  not 
rely  upon  that  position,  and  cited  no  other  authority  for 
it  than  the  old  case  of  a  power  to  executors  to  lell^ 
which  is  clearly  a  power  simply  collateral.  Parker, 
Chief  Justice^  in  delivering  the  resolution  of  the  court, 
said,  that  as  to  the  first  objectiod,  that  the  pewer  waa 
extinguished  by  the  fine,  it  ra^ht  be  answered^  that  if 
the  power  was  well  executed  it  was  executed  by  the 
deed  whieh  was  antecedent  to  the  fine,  and,  therefore,, 
it  was  impossible  for  the  power  to  be  extiaguiahed  bj 
the  fine  (r).  This  appears  to  be  a  clear  admissioa  by  the 
court,  that  the  power  might  have  been  destroyed  by 
fine ;  as  otherwise  the  answer  would  have  been,  not  that 
the  fine  came  too  late,  but  that  the  power  could  not 
have  been  extinguished  by  fine* 

The  late  Mr.  Powdl,  however^  iahia  treatise  is)  ot 

(q)  See  1  P.  Wms.  14©.  (1)  PowcU  on  Pow.  p-  9.  33. 

(r)  10  Mod  73; 
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Powers^  has  considered  the  power  in  this  case  as  a. 
power  simply  collateral.  He  states  broadly^  that  the 
court  were  unanimously  of  opinion,  that  the  wife  had^ 
under  the  will,  an  estate  for  life  only,  with  a  power  of 
specification  simply  collateral. 

If  the  learned  reader  should  think  that  in  Tomlinson. 
V.  Dighton  the  power  was  deemed  a  power  in  gross^ 
that  case  alone  must  have  considerable  influence  on  the 
question  under  consideration,    and^    indeed,   the  very 
system  of  powers  must  be  overturned  to  hold  the  power 
simply  coUateraL  Should  it  be  determined  that  a  power 
of  this  nature  cannot  be  barred  by  a  fine,  the  intention 
of  many  settlements  must  inevitably  be  defeated.     If  an 
estate  be  limited  to  the  chi,ldren  of  the  marriage,  as  the 
parent  shall  appoint  by  will,  or  to  the  children  living  at 
ihe  parent* s  decease,  as  he  shall  appoint  by  deed  or  will^ 
with  a  remainder,  in  either  of  these  cases,  to  the  chil- 
dren in  fee  J  in  both  these  cases  no  effectual  settlement 
can  be  made  upon,  or  by  a  child,  until  the  parent's 
death.     I  have  put  the  case  of  a  remainder  in  fee  to 
the  children  in  default  of  appointment,  because  it  has 
been  contended^    that  although  the  power  is  simply 
collateral,  yet,  where  the  children  are  tenants  in  tail^ 
a  recovery  suffered  by  them  will  over^-reach  and  destroy 
the  power  of  appointment.     The  c^se  has  been  consi-^ 
dered  similar  to  that  of  Page  and  Hayward(t).     To 
this  opinion  the  author  himself  once  inclined,  but  fur-t 
ther  consideration  has  induced  him  to  consider  the  point 
very  doubtful.     For  in  Page  v.  Hay waili,  although  thq 
words  expressed  ^  condition,  yetthey  were  construed  to 
be  a  limitation;  and,  therefore,  it  is  the  common  case 


(1}  Page  «.  Hap^'ardf  Rg.  App.  Com.  Bee.  176 1  3  Salk.  570. 
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t)f  a  Tested  estate  tail^  with  a  limitation  over  in  a  certain 
events  in  whieh  case  it  is  quite  clear  that  a  recovery  suf^ 
fered  before  the  happening  of  the  event  will  defeat  the 
limitations  over.  It  is  like  the  case  put  by  Hale,  Chief 
Justice^  in  Benson  i).  Hodson  (tc),  of  a  tenant  in  tail, 
with  a  limitation  so  long  as  such  a  tree  shall  stand  ;  and 
he  held  that  a  common  recovery  would  bar  that  limita- 
tion; But,  in  our  case,  the  qu^ion  would  be,  whe^ 
ther,  during  the  life  of  the  donee  of  the  power,  the 
estates  to  be  created  under  the  power  would  not  be  con^- 
sidered  a  charge  upon  the  estate  taiL  Every  purpose  of 
such  a  power  might  under  a  contrary  construction  be 
sometimes  defeated.  Suppose  a  father  tenant  for  life, 
with  an  exclusive  power  of  appointment  to  his  chil- 
dren, to  sell  his  life  estate,  we  have  seen  that  he  might 
still  execute  his  power :  but  if  the  purchaser  were  to 
join  with  the  children  in  suftering  a  recovery,  the  parent 
would,  according  to  this  doctrine,  be  deprived  of  the 
right  for  which  he  stipulated  by  the  settlement  of  select- 
ing the  child  to  inherit  his  estate.  What  would  be  the 
consequence  of  this  doctrine  if  A  were  tenant  for  life, 
remainder  to  B  for  life,  remainder  to  his  children  as  he 
should  appoint,  remainder  to  his  first  and  other  sons  in 
tail :  and  upon  a  child  coming  of  age.  A,  without  the 
concurrence  of  B,  were  to  join  with  the  child  in  suffer- 
ing a  recovery  ?  Would  not  B  the  father's  power  be  de*- 
stroyed  ?  There  is  a  wide  difference  between  the  donee 
of  the  power  having  ability  by  a  recovery  to  destroy 
the  power,  and  the  remainder-man  in  tail  having  the 
ffame  right.  Again,  it  has  been  contended,  that  although 
the  power  cannot  be  extinguished,  yet  it  may  be  re^ 

(•r)l  Moi  108  J  2  Lev.  26  >  and  tee  White  v.  We»t,  Cro.  Eliz.  792. 
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ieaied  to  the  reiQavider*maa  ia  exclusion  of  the  objects 
4ff  the  power^  as  the  donee  is  equally  a  trustee  for  them 
§XL  This  opinioQ^  however,  ajssumes  tJbiat  the  donee  i8 
a  tru$tefi  pf  this  power^  a  doctrine  which  it  would  be 
idiff cult  io  support ;  aad  even  should  it  be  prayed,  jet 
okerior  questioiis  would  arise.  It  might  be  questioned, 
^heiher^  as  he  was  a  trustee,  he  could  bind  his  discre- 
4kn  duriqg  hu  Ufe;  and  whether  he  would  not  be 
^irilty  of  a  breach  of  trust  in  preferring  the  remainder«- 
•mea  io  tlie  imm^iate  objects  of  the  power.  But  it 
iseally  soems  so  eleajr  upon  prihc^le  as  well  as  authority 
tiiat  the  power  is  a  power  ia  gross,  that  it  is  not  thought 
Moesiary  to  pursue  our  enquiries  on  points  arising  out 
of  the  doctrine  that  the  power  is  dimply  collateral. 

N\.  It  remaias  only  to  enquice  in  what  cases  a  power 
is  merged ;  alUioi^b,  perhaps,  in  strictness,  merger  vx 
Ae  oenae  it  is  here  used  is  but  a  mode  of  extinguishing 
'M  power. 

Where  an  estate  was  limited  to  such  uses  as  A  should 
Appoiint*  refDaioder  to  hitaself  in  fee,  great  difference  of 
.apinioa  formerly  .prevailed  whether  the  power  was  not 
anecged  in  die  fee :  latterly,  however,  it  was  the  univer* 
ifal  opinion  of  conveyancers  that  the  power  was  not 
secgcd. 

"In  the  late  case  of  Alaundrell  v.  Maundrell{^),  it 
«]ppeared,  that  before  marriage  the  estate  was  limited  to 
#ncfa  uses  as  the  husband  should  by  any  deed  or  will  ap- 
fieint ;  and  in  default  of  appointment  to  the  use  of  him- 
aelf  for  life,  aad  after  Jbis  decease  to  the  use  of  his  right 
heiia.  After  the  marriage,  the  husband  conveyed  the 
^ate  to  apurdiaser,  and  it  was  contended  that  the  pur- 

•  .(«)  7  Vca.  jun,  567. 
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chaser  was  ni  usder  the  afypointment,  and  c^Huequcutly 
that  the  wife  was  not  ^titled  to  dower. 

But  the  court  said^  that  '^  the  power  m£  appoiDtoaeiit 
Was  merely  ongatorj^  and  notiiuig  distinct  or  diffBreot 
from  the  fee.  The  fee  was  clearly  in  the  huiband  ustd 
appointment.  In  GoiMlhill  v.  &riig}iain(y)  it  was  held> 
that  a  power  added  to  the  fee  was  merely  void.  So  tke 
power  in  this  case,  followed  by  a  limkatiott  of  the  fee, 
must  be  absorbed  in  the  fee  which  indudes  every  power. 
The  reason  commonly  given  why  a  power  may  have  e(* 
feet  though  limited  to  the  owner  of  the  fee^  is,  that  fm 
may  appoint  in  a  mode  by  which  his  legal  fee  would  not 
eatitle  him  to  convey :  I  give  no  opinion  upon  the  sufi- 
cieacy  of  that  reason ;  but  in  this  case  it  is  to  such  uses 
as  he  should  appoint  by  deed  or  will  legally  executed, 
and  by  those  instruments  he  might  have  passed  the  fee, 
though  nothing  was  Mid  about  the  appointment.  The 
limitation,  therefore,  operates  purely  as  a  limitation  of 
tl^  fee,  and  that  fee  he  could  only  convey  subject  to  her 
right  of  dower/* 

From  this  decision  there  was  an  appeal  to  Lord  Chan** 
cellor  Eldon«  The  point  could  not  but  be  highly  inte-  - 
retting  to  a  conveyancer  ;  and  as  the  author  had  made 
tome  observations  on  the  doctrine,  he  took  the  liberty  of 
sending  them  to  Lord  Eldon  shortly  after  the  appeal  was 
lodged.  This  he  was  induced  to  do  from  observing  that 
the  point  had  really  come  on  at  the  Rolls  by  surprize, 
and  the  material  authorities  had  not  been  referred  to. 
So  little  is  to  be  met  with  in  the  Books  on  this  subject, 
that  he  shall  make  no  apology  fpr  inserting  the  argu* 
ment  alluded  to. 
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After  adverting  to  the  decision  at  the  RoIIs^  and  stat*« 
ing  that  Lord  Ashburton  had  also  taken  an  objection  to 
.the  power^  contending  that  the  separate  existence  of  a 
power  of  appointment  was  incompatible  with  the  owner- 
ship of  the  fee ;  it  proceeded  thus : 

''.In  Sir  Edward  Clerc's  case,  however («),  upon  a 
feoffment  by  a  person  seised  in  fee  to  such  uses  as  he 
should  appoint  by  will,  it  was  settled  by  all  the  Judges 
of  England  (a),  after  great  consideration,  that  by  ope- 
ration of  law  the  use  vested  in  the  feoffor,  and  he  was 
seised  of  a  qualified  fee^  (that  is  to  say)  till  declaration 
.  and  limitation  were  made  according  to  his  power ;  and, 
.2dly,  If  in  such  case  the  feoffor  by  his  will  limit  estates 
according  to  his  power  reserved  to  him  on  the  feoffment ; 
then  the  estates  shall  take  effect  by  force  of  the  feoff- 
ment^ and  the  use  is  directed  by  the  will,  so  that  in 
such  case  the  will  is  but  declaratory.  But  that  if  he 
devised  his  land  without  reference  to  his  authority,  there 
it  should  pass  by  his  will,  for  the  testator  had  an  estate 
devisable  in  him^  and  power  also  to  limit  an  uae^  and 
-he  had  election  to  pursue  which  of  them  he  would. 
.The  ease  of  Goodhill  v.  Brigham,  which  was  referred 
to  at  the  Rolls,  was  a  devise  to  a  feme  covert  in  fee, 
with  a  power  superadded  to  dispose  of  the  estate  with- 
out the  control  of  her  husband,  and  the  power  was  held 
to  be  void.  In  this  case  the  court  of  Common  Pleas 
seemed  to  favour  the  doctrine  since  espoused  at  the 
Rolls.  Le  Blanc,  Serjeant,  defined  a  power  to  be  an 
authority  enabling  one  person  to  dispose  of  the  interest 
which  is  vested  in  another ;  and  Buller  highly  approved 
of  this  definition,  which  was  of  course  denying  the  va- 

(«)  6  Rep.  17.  b*  («)  ^^  Parker  v.  Sir  Edward  Clcre, 
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lidity  of  a  geneml  power  of  appointment  limited  to  a 
perMHi  with  remainder  to  him  in  fee  (  6 ) .  Now  accord- 
ing to  Sir  Edward  Clere^s  case  a  power  may  be  defined 
to  be  ao  authority  enabling  a  person  to  dispose^  through 
the  medium  of  the  statute  of  uses^  of  an  interest  vested 
either  io  himself^  or  in  another  person.  Buller^  after 
commendiog  the  definition^  said^  suppose  by  transpos- 
ing the  clauses  we  could  construe  this  to  be  a  devise  to 
such  persons  and  uses  as  E.  Rogers  (the  feme  covert) 
should  appoint^  and  for  want  of  such  appointment  to  her 
and  her  heirs.  If  the  devise  had  stood  thus  she  could 
haTe  taken  nothing  till  her  deaths  or  till  her  appoint- 
ment, which  he  argued  would  have  overthrown  the  tes- 
tator's intention.  This  position  clearly  subverted  the 
definition  of  M^hich  he  had  before  so  highly  approved^ 
and  is  another  authority  for  the  existence  of  the  power 
in  question  ;  and  if  the  devise  would  have  admitted  of 
this  construction^  the  decision  may  be  doubted^  as^  not- 
widutanding  BuUer's  opinion^  it  is  now  too  late  to  con- 
tend that  the  wife  would  not  have  taken  a  vested  estate 
subject  to  be  divested  by  the  execution  of  the  power ; 
and^  indeed^  BuUer  himself,  about  a  month  afterwards, 
expressly  recognized  this  doctrine  {c).  At  any  rate,  the 
husband  would  in  equity  have  been  a  mere  trustee  for 
the  wife  (rf).  To  return,  however,  to  the  point  before 
118^  for  it  is  not  my  intention  to  investigate  the  case  of 
Goodhill  V.  Brigham,  any  further  than  it  relates  to  this 
point,  I  am  happy  to  find,  that  in  a  case  before  the  late 
Lord  Alvanley  when  Master  of  the  Rolls  (e),  in  which^ 

(i)  See  10  Vet »  jun.  965,  on  the    (J)  See  Bennet  v.  Davis^  2  P. 

appeal  Wtns.  316. 

{€)  See  S  Vet.  jua.  061 ;  and  tee    (c)  Cox  v.  Cbamberhua^  4  Ve«. 

P09t  Ch.  2.  t.  4;.  jttQ.6Sl. 
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upontbe  authority  of  Goodwill  v.  Brigbam^  it  was  con- 
tended^ that  a  g^eneral  power  of  appointment  Was  ab*- 
sorbed  in  the  fee  limited  in  default  of  appointment  to  the 
person  to  whom  the  power  was  given^  his  lordship  said, 
I  shall  not  enter  into  the  question  whether  upon  the  case 
of  Goodhill  V.  Brigham  the  power  could  not  have  been 
exercised.  I  thinks  notwithstanding  that  case^  he 
might  have  appointed  a  use  under  the  power^  for  I  do 
nDt  conceive  the  Judges  meant  to  decide  that  when  there 
is  a  conveyance  to  such  uses  as  a  man  shall  appoint^  and 
in  default  of  appointment  to  his  own  right  heirs^  the 
party  may  not^  under  the  power^  create  an  estate  thart 
will  supersede  the  estate 'in  fee^  though  perhaps  not  to 
bar  dower.  If  that  case  is  taken  in  the  full  extent  it  is 
very  doubtful,  and  would  set  aside  half  the  convey- 
ances in  the  kingdom ;  and  I  desire  to  be  understood 
that  it  is  not  my  opinion. 

Lord  Hardwicke  also  appears  to  have  acceded  to  the 
doctrine  in' Sir  Edward  Clere's  case;  for  in  the  case  of 
Peacock  v.  Monk  (f)  he  said^  an  estate  might  be  settled 
to  the  separate  use  of  a  feme  covert  by  way  of  power 
over  an  n^e,  as  if  she  conveyed  the  estate  to  the  use  of 
herself  for  life^  remainder  to  the  use  of  such  persons  as 
she.  by  any  writings  &c«  should  appoint^  and  in  default 
of  appointment  to  her  own  right  heirs. 

So  in  Tickner  r.  Tickner  (g),  where  Henry  and  Ro- 
bert Tickner  were  seised  of  an  estate  in  gavelkind  as 
heirs  of  their  father.  Robert  made  his  will,  and  de- 
vised his  undivided  moiety  to  his  wife  Elizabeth  T.  and 
her  heirs.  After  making  his  will,  by  Ji  deed  of  parti-- 
tion  between  Robert  and  Henry,  and  by  a  fine.,  all  the 

(/)  2  Vci.  190. '  {g)  S  Atk.  7«,  cited. 
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firelknid  estate  whick  Robert  had  devised^  waa  Allotted 
eotirtly  to  Robert^  to  such  uses  as  he  should  appoint  by 
deed  or  writings  and  in  default  of  s^pointment  to  him 
in  feef  This  transiiction  was  holdea  to  be  a  revocation 
of  the  wUli  Now  it- had  previously  been  de^ided^  that 
a  partition  by  deed  and  fine  would  not  revoke  the  devise 
where  the  estate. was  limited  to  the  devisor  in  fee  (A). 
{!)•  Id  the  case  of  Ti«fcner  v.  Tickner,  therefore^  it  was 
elearly  considered  that  the  power  of  appointment  was  not 
merely  augatory^  in  which  case  it  could  not  have  ope- 
rated as  a  revocation^  but  on  the  contrary^  that  the  fee 
could  be  divested  by  an  execution  of  the  power.  It  is 
pbsQrYable>  th^t  of  the  many  Judges  who  have  com- 
mented on  these  cases  ( f ) ,  no  one  seems  to  have  thought 
the  power  of  appointment  void*  On  the  contrary.  Lord 
Ha^wicke,  Lord  Rosslyn  {i),  and  Lord  Eldon  (/),  ap- 
pear to  have  cwsidered  that  the  .cases  of  Tickner  p. 
Tickiier>  and  Luther  p.  Kidby^  can  well  staad« toother, 
wbiph  eafk  only  be  on  the  groi^d  of  the  poweff  of  ap- 

(A)  See  Luther  *.  Kidby,  S  P.     (k)  See  2  Ves.  jun.  429. 

Wms.  170.  n.  April,  1730.  (/)  See  8  Ves.  jun.  281. 

(0  See  2  Vet.  jun.  .157,  429,  662 1 

6VevijuiL  tJ9. 
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(I)  The  ea«c  of  Webb  v.  Temple,  1  Frcem.  542,  which  I  do  not  re- 
oember  td  have  seen  cited>  decided  this  point  long  before  the  case  of 
tiUditraBd  Kidby,  A  man  being  tenant  in  common  of  a  third  part  of  a 
nanor  inade  his  inU>  aad  devistd  all  his  interest  in  the  raasor  i  end  after- 
.ward^  a  partition  was  made,  and  a  fine  levied  to  corroborate  this  parti* 
tion(  and  the  question  was,  whether  this  fine  and  partition  was  a  revo* 
cation,  or  not  $  and  it  was  adjudged  by  the  Chief  Justice  and  Tracy 
against  Blenco  that  it  was  no  revocation,  because  there  was  no  rntent  to 

4 

T^oke,  nor  any  material  alteration  of  the  estate  5  for  whereas  the  devi- 
sor before  had  a  third  part  of  the  manor.    Mich.  Term,  1083. 
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pointmait  being  yallcL    Heathy  Justice,  leenu  eyea  t<r 
liave  thought  that  a  claim  of  dower  might  be  barred 
by  an  execution  of  the  power  (m) ;  and  Lord  Alvanley 
made  two  decisions  similar  to  that  of  Tickner  v.  Tick- 
ler (n),  (in  one  of  which  Mr,  Justice  Barrington  con- 
curred )  notwithstanding  the  point  of  the  power  bein^ 
merged  in  the  fee  was  expressly  urged  against  the  revo- 
cation (o).    But  Lord  Alvanley  said,  there  was  a  power 
to  dispose  which  he  agreed  was  not  latger  than  the  fee, 
but  it  was  a  different  power  of  dispositioa,  he  could 
grant  it  by  a  single  paper,  he  could  not  convey  the  fee 
except  by  the  common  modes  of  conveyance,  and  though 
the  power  was  not  larger,  yet  it  was  to  be  executed  in  a 
different  manner. 

Indeed,  fh>m  Sir  Edward  Clere's  case  to  that  of^ 
Maundrell  v.  MaundrcII,  with  the  exception  of  Lord 
Ashburton's  opinion,  Mud  the  supposed  opmion  of  the 
Judges  id  Goodhill  r.  Brigham,  it  has  been  considered 
clear  that  thk  power  in  4)uestion  was  not  absorbed  in  the 
fee,  and  innumerable  conveyances  have  been  prepared 
on  that  opinion,      ^ 

The  reason  generally  given  in  favor  of  the  existence 
of  the  power  appears  to  be  too  well  grounded  to  be 
easily  answered,  and  it  prevails  as  much  in  the  case  of 
Maundrell  v.  Maundrell  as  in  any  case  whatever;  for 
even  admitting  that  the  power  implied  that  the  deed  or 
will  ought  to  be  legally  executed,  yet  if  the  ^wer  sub- 
sisted the  estate  might  have  been  conveyed  by  virtue  of 
it,  without  the  necessity  of  the  person  to  whom  it  was 

(jfi)  See  3  Vet.  )un.  657-  ley*  ibid.  60*,  n. 

(r)  KeiiyoD  V.  Sucton,  2  Ves.  jus*    (•)  See  6  Vet*jttiu  Hi, 


601>  cited;  and  NotU  #•  ShJ^ 
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€c»Tejed  previously  taking  posseuion  of  the  estate^  or 
tfaepoisession  being  vested  in  him  bj  force  of  the  statute 
of  uses,  which  must  have  been  done  if  the  power  was 
absorbed  in  the  fee.  Besides,  the  point  does  not  seem 
open  after  the  case  of  Tiokner  v.  Tickuer,  in  which  the 
same  words  were  used. 

Upon  the  whole,  therefore,  there  is  a  decision  by  all 
the  Judges  of  England,  given  after  mature  deliberation, 
and  acknowledged  by  many  subsequent  Judges,  in  favor 
of  the  existence  of  the  power  ;  and,  on  the  other  hand, 
ID  favor  of  the  absorption  of  the  power,  there  is  Lord 
Aihburton's  private  opinion,  to  which  no  attention  has 
ever  been  paid ;  and  the  decision  at  the  Rolls  where  the 
aathorities  which  settled  the  contrary  doctrine  were  not 
adverted  to. 

Before  quitting  this  subject^  we  may  remark,  that 
i^on  its  being  settled  that  in  these  cases  the  fee  was 
vested  subject  to  be  divested  by  an  execution  of  the 
power,  it  was  doubted  whether  a  right  of  dower  which 
kad  attached  on  the  estate  could  be  over-reached  by  an 
execution  of  the  power.  The  late  Mr.  Feame,  and 
many  other  gentlemen  of  the  greatest  eminence,  thought 
tke  execution  of  the  power  defeated  the  right  to  dower^ 
sad  it  has  never  been  directly  settled  that  it  will  not. 
From  this  doubt,  however,  and  because  a  power  of  ap- 
pointment is  liable  to  be  suspended  and  destroyed,  and 
the  existence  of  the  power  is  in  a  case  of  this  nature, 
the  only  circumstance  which  precludes  the  wife  from 
her  dower  (p),  it  is  usual  to  require  a  fine  on  the  part  of 
purchasers ;  and  conveyancers  in  this  as  in  all  other  cases 
vhere  a  person  has  a  power,  imd  also  an  interest,  ex 
obundanti  eautcld,  generally  make  him  not  only  exeroise 

(p)  N.  %  Co.  Litt.  216  tu 
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his  power^  but  also  convey  his  iutere&L     To  this  prac^- 
tice  aftd  the  decisions  that  a  devise  to  sucb  persons  as  A 
shall  appoint  is  a  fee^  I  am  persuaded  that  the  denial  of 
the  existence  of  the-poicer  owes  its  origin.'' 

When  the  case  caiiie  before  Lof  d"  Eldon^  be  expressed 
himself  dissatisfied  v^ith  the  dedsion  in  Goodhill  t;« 
Brigham ;  and  upon  the  authority  of  Sir  Edward  Clere's 
case,  Lotd  Hardwicke*s  t^iaiooj  and  the  cases  before- 
cited  on  partitions^  and  upon  the  general  practice  of  conr- 
veyancers,  he  held  clearly  that  the  power  might  well 
subsist  with  the  fee.  In  the  case  of  Roach  7>.  Wad-; 
ham(p),  which  was  decided  six  months  b^ore  Ldrd 
Eldon  made  his  decisioo^  and'  in  which  the  same  poioi 
arose ;  it  was  erroneously  stated  that  the  decree  at  the 
Rolls  in  Maundrell  v.  Maundrell  had  been  reversed  in  the 
House  of  Lords^  and  thereupon  the  counsd  on  the  other 
side  admitted  that  the  power  was  not' merged  ud  thefeej» 
and  the  Court  of  King's  Bench  in  delivering  judgneni 
tbok  the  point  for  granted. 

There  are  stilly  however^  two  cases  which  escaped 
the  attention  of  every  one.  I  allude  to  Cross  v.  Hud-: 
9on{q),  before  Lord  Thurlow;  and  Dobbins  u  Bow- 
man (r)^  before  Lord  Hardwicke;  to  which  I  might 
add  the  case  of  Abbot  v.  Burton  {s).  In  the  first  case^ 
an  estate  was  conveyed  to  John  Hay  for  life^  vritb  re-! 
mainders  over^  with  the  ultimate  remainder  to  the  use 
of  the  survivor  of  him  and  his  wife  in  fee.  And  a 
power  was  given  him^  in  the  usual  terms^  to  appoint 
100/.  a  year  to  take  efiect  after  his  decease.  He  exer- 
cised this  power  by  his  will.  His  wife  died  in  his  lifie| 
time^  and  all  the  intermediate  remainders  became  inca-* 

(f)  Roach  V. Wadham^  6  East.  289.     (r)  3  Atk.  406. 
{q)  3  firo.  C.  C.  30.  {9)  Hdtktfio. 
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pable  of  taking  «ffect»  so  that  he  was  seised  in  fee,  and 
Lord  Tkurlow  h^d,  that  4he  power  was  merged  by  the 
accessiori  of  Uie  fee. 

This  case  is  not  precisely  like  Maundrell  and  Maun- 
drelL  There  the  donee  of  the  power  acquired  the 
estate  iramediateiy  on  the  execution  of  the  deed  creating 
tbe  power,  so  that  unless  the/  power  had  been  upheld 
it  would  have  been  void  in  its  creation.  But  here  the 
donee  had  not  any  estate  at  the  execution  of  the  deed  in 
which  tbe  power  could^  under  any  construction,  be  ab* 
lorbed,  and  consequently  the  decision  that  the  power 
was  merged  by  the  accession  of  the  fee  did  not  wholly 
strike  the  power  out  of  the  deed  creating  it>  as  frou]^ 
its  eocecution^  for  the  power  subsisted  until  the  happen* 
iog  of  the  contingency,  which  cast  the  fee  itself  on  tbe 
dooee.  But  although  the  cases  may  thus  be  distinguished, 
jet  the  principle  of  the  decision  was  over-ruled  by  the 
case  of  Maundrell  and  Maundrell.  The  counsel  who 
argued  in  Cross  and  Hudson  in  favor  of  the  extinction 
of  tbe  power,  rested  their  case  on  the  simple  ground 
that  a  power  could  not  subsist  in  the  person  having  the 
fee.  It  was  sai^^  that  wherever  a  less  estate  and  a 
larger  coincide  in  the  same  person,  a  merger  takes  place, 
as  an  estate  pur  auter  vie  will  merge  in  au  estate  for  the 
party's  own  life,  and  a  base  fee  in  an  absolute  fee.  In 
this  case,  it  was  added^  it  was  the  estate  of  the  wife, 
who  gives  to  the  husband  a  power  which  is  a  mode  of 
property  or  interest  in  the  land  :  the  same  pcrsori  cannot 
have  a  partial  ownership  and  an  absolute  dominion^  the 
interest  being  qf  the  same  kind,  and  only  inferior  in 
degree*  Lord  Thurlow  in  delivering  judgment  adopted 
ithese  arguments,  for  he  merely  said,  he  thought  with 
tbe  defendants  that  the  power  was  merged.     Now  the 
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above  arguments  are  precisely  those  which  were  orer^ 
ruled  in  Maundrell  and  Maundrell.  As  the  power  then 
may  subsist  with  the  fee^  why^  it  may  be  asked>  should 
it  be  considered  as  extinguished?  This  construction 
would  in  many  cases  work  great  injustice.  For  instance^ 
where  the  power  is  in  gross  as  to  the  life  estate^  and 
consequently  not  to  take  effect  till  after  the  donee's  deaths 
although  he  duly  execute  the  power  by  will  before  the 
happening  of  the  contingency,  yet  the  execution  will  be 
avoided  by  the  accession  of  the  fee«  The  courts  will, 
indeed,  make  his  interest  in  the  fee  bear  out  his  dispo-** 
sition,  but  still  that  in  many  cases  might  not  be  equally 
beneficial  with  an  appointment  under  the  power.  Be- 
sides, should  the  case  of  Cross  v.  Hudson  be  supported, 
it  may  be  thought,  that  if  a  man  having  a  particular 
power  gain  the  fee  by  descent,  or  subsequent  convey- 
ance, the  power  will  be  merged ;  in  which  case  a  prior 
execution  of  it  by  will  would  be  void,  and  could  not  be 
made  good  out  of  the  fee,  as  the  testator  was  not  seised 
of  it  at  the  execution  of  his  will.  But  there  appears  to 
be  no  solid  ground  upon  which  this  distinction  can  be 
supported.  In  mauy  cases  the  fee  is  taken  not  strictly 
under  the  instrument  creating  the  power,  but  by  way 
of  resulting  use ;  yet  it  is  settled,  that  the  power  may 
subsist  with  this  resulting  fee.  It  frequently  happens* 
that  a  tenant  for  life  of  an  estate  in  strict  settlement  with 
the  ultimate  remainder  to  himself  in  fee,  with  powers  of 
leasing,  jointuring,  charging  portions,  sale  and  exchange, 
&c.  acquires  the  fee  by  the  failure  of  the  limitations  in- 
termediate between  his  life  estate  and  remainder ;  and  it 
may  be  questioned^  whether  all  these  powers  continue 
after  the  accession  of  the  fee.  Perhaps  the  better  opi- 
nion is,  that  the  powers  canpot  be  exercised  after  the 
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wiGti  of  the  estates,  on  the  ground,  not  that  the  powers 
are  merged,  bat  that,  according  to  the  true  construction 
of  the  settlement^  they  were  not  to  endure  bejond  the 
continuance  of  the  limitations  which  they  were  intended 
to  OTer-reach  (i).  To  this  there  could  be  no  objection, 
as  it  would  not  affect  any  prior  exercise  of  the  power 
although  by  will.  Of  course  where  the  power  has  been 
executed  by  deed,  the  accession  of  the  fee  will  not  inva- 
lidate the  execution. 

la  the  case  of  Dobbins  v*  Bowman  before  referred  to, 
^die  uses  of  a  recovery  were  declared,  to  the  use  of  Henry 
Reynall  in  fee,  and  to  such  uses  as  he  by  his  will,  or 
any  instrument  in  writing  by  him  duly  executed,  should 
limit  and  appoint.     He  exercised  this  power  by  his  will, 
and  it  was  insisted  that  the  will  was  void,  as  an  use 
could  not  be  limited  on  an  use:  but  although  Lord 
Hardwicke  admitted  this  rule^  yet  he  thought  the  word 
and  must  be  understood  disjunctively  for  the  word  or, 
but,  at  any  rate,  he  thought  the  estate  passed  by  the 
will.     Thia  case  then  is  another  authority  in  favour  of 
the  existence  of  a  general  power  given  to  the  tenant  in 
fee.     This  point  was  taken  for  granted  both  at  the  bar 
and  upon  the  bench.  So  Lord  Chief  Justice  Trevor,  in  de- 
livering the  judgment  of  the  court  in  the  famous  case 
of  Abbot  and  Burton,  treated  it  as  clear,  that  a  remain- 
der limited  to  a  married  woman  in  fee,  with  a  power  to 
her  during  the  coverture  to  dispose  of  it  as  she  should 
think  fit,  was  a  valid  limitation^  and  that  the  power  sub* 
sisted^  and  might  be  legally  exercised  (u).     And  Lord 
Kenyon,  I  find,  when  at  the  bar,  gave  an  opinion  in  fa- 
vour of  the  limitation. 

(i)  See  and  consider  Mortlock  v.  Buller,  10  Vet.  jun.  292.  Notc«  there 
the  trotteet  had  the  power,  («)  11  Mod«  ISL 

In 
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In  Goodhill  V.  Bri^am  befiire  referred  tOj  the  de-* 
vise  was  to  a  married  womaa  ia  fee^  with  a  p^wer  su- 
peradded for  ber  to  dispose  oS  tlie  estate  aa  ske  shduM 
think  proper^  and  as  if  she  were  sole.  The  Court  of 
Common  Pkas  held  tliis>  po^tver  to  be  void,  as  rcpuguaot 
to  ihe  fee  before  vested  .  ia  her«  TkU  decision^  how- 
eyer>  cannot  be  relied  on.  It  has  0evei  be^  spoken  of 
with  satisfaction.  If.  tlie  c^itikHis  in  Dobbins  v.  Bow* 
man,  and  Abbot  and  Burton  were  correct,  it  is  deav, 
that  the  court  might  have  conndered  the  devise  as  giiving 
her  a  power  of  appointment  with  a  remainder  ia  fee.  It 
was  much  mere  difficult  to  make  this  construction  m 
t^se  casesj  a&  the-questioA  there  arose  upon  a  limita* 
iion  in  a  deed.  I  have  seen  an  opinion  of  the  laie  Lord 
Rossi jn's,  given  in  the  j^ear  1775,  where  the  estate  waa 
limitted  by  a  fine  and  dealaration  of  uses,  to  tbe  use  of 
G.  M.,  a  married  woman,  in  fee,  '^  together  with  such 
powers  as  are  hereinafter  mentioned  and  reserved  ( that 
is  to  say ),  That  it  should  be  lawful  for  her  to  i^oint 
pxy  new,  or  other  use  M  use$>  estate  or  estates,"  ftc. 
im  the  usual  way.  The  question  was,  whether  the  power 
was  well  created.  He  wrote  the  feUowiag  opinion: 
'^  The  intent  of  the  deed  is  dearly  ts}  give  Mrs.  M.  aa 
<^lion  to  dispose  of  her  estate,  notwithstanding  her  eo*- 
vertnre ;  and  that  construction  of  the  words  which  will 
give  efiect  to  the  clear  intent  of  tim  deed  and  not  destroy 
it  is  certainly  the  best  construction.  The  fe&  limited  t^ 
Mes.  M.  is  qualified  iu  the  very  flentence  itself  by  thn 
powers  after  mentioned,  inserted  Ami  do  other  purpose 
but  to  enable  her  to  dispose  of  that  fee,  and  which  aco 
to  take  effect  out  of  the  very  estate  given  ixy  her.  The 
deed  would  have  been  more  properlt/  drawn  if  the  first 
nse  declared  htid  htm  to  such  person  or  persanSj  and  for 
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Bueh  estates  as  she  by  deed  or  will  should  appoint;  and 
in  default  of  appointment  to  her  in  fee  ;  but  it  is  exactly 
the  same  thing  in  substance  to  limit  the  estate  to  her  in 
fee,  subject  to  her  power  of  appointment;  for  whoever 
claims  as  heir  to  her  must,  bj  the  express  terms  of  the 
deed,  take  subject  to  the  potver  of  appointment;  and  if 
it  is  well  executed^  as  in  this  case  it  appears  to  be^  the 
execution  of  the  power  defeats  the  title  of  the  heir." 

From  this  opinion  it  may  be  inferred  that  Lord  Ross- 
lyn  would  not  have  agreed  with  the  decision  in  Goodhill 
V.  Brigham  had  that  case  come  before  him;  and  it 
clearly  shews  that  he  thought  an  estate  might  be  effec- 
tually limited,  to  such  uses  as  a  person  should  appoin% 
remamder  in  default  of  appointment  to  the  same  person 
in  fee.  In  a  case  before  Lord  Kenyon  he  treated  it  as 
wholly  iosn^^t^rial  in  what  j^art  of  the  deed  powers  are 
inserted,  whether  before-or  after  the  estates  created  (w\ 

(uf)  Rex  ^.  &&  Inhab.  of  EatifigtOB^  4?  Tetm  Rep.  177*       • 
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CHAPTER    IL 


OF  THE  CREATION  OF  POWERS. 


SECTION  I. 

Of  THE  WORDS  BY  WHICH  POWERS  MAT  BE  CREATED. 

1  o  the  valid  creation  of  powers  it  is  essential  that  there 
should  be  first  sufficient  words  to  denote  the  intention  ; 
secondly^  an  apt  instrument ;  and^  thirdly^  a  proper  ob^ 
ject.  Of  each  of  these  I  propose  to  treat  in  its  order  r 
and  then/  lastly^  to  shew  the  effect  of  the  creation  of  a- 
power  <m  the  estates  limited  in  the  instrument  creating  it. 
Firsts  then^  no  precise  form  of  words  is  necessary. 
Powers  we  have  seen  are  mere  declarations  of  trust,  and^ 
therefore^  any  words^  however  informal^  which  clearly 
indicate  an  intention  to  give  or  reserve  a  power  are  suf- 
ficient for  the  purpose  (x)«  The  same  rule  prevails  as 
to  common  law  authorities  created  either  by  will  (y)  or 
deed.  Neither  is  it  material  in  what  part  of  the  instru- 
ment the  power  is  inserted  (z  )•  So  a  recital  or  preamble 
inadeed  may  operate  as  a  good  reservation  of  apower  (^) ; 

(«)  AnoD.  Mo.  608 ;  Snape  v.lVir-  ton,  3  Ves.  jun.  513. 

ton,  %  Ro.  Abr.  262  (B)  pi.  3  }  (s)  Res  v.  Inhab.  of  Eatingtoo, 

Bishop  of  Oxoo  V.  Le^ton^  2  4  Term  Rep.  1 77. 

Vem.  377 ;  sod  see  Fitzg.  222.  (a)    FilKgerald   v.    Fsuoonberge, 

(y)  Earl  of  Sufibrd  v.  Buckle/,  a  Fitsg.  207. 

Ves.  170 1  Wamefordv.Thomp* 

but 
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1>ut  a  recital  in  a  deed  of  an  invalid  prospective  power 
vrill  not  operate  as  a  reservation  of  a  new  ipower,  although 
if  the  error  had  been  discovered  the  donee  could  have 
created  a  new  power  (6).  This  can  only  be  understood 
by  an  example :  In  Hele  v.  Bond  a  general  power  was 
given  to  appoint  and  revoke  toties  quoties  ;  the  donee  in 
a  deed  of  appointment  executed  under  this  power  re* 
cited  the  power  fully^  but  n^lected  to  reserve  a  new 
power  of  revocation^  which  he  might  have  done ;  and 
it  was  determined  that  the  recital  of  the  old  power  did 
not  operate  as  the  reservation  of  a  new  one. 

It  was  at  first  doubted  whether  a  power  deriving  its 
effect  from  the  statute  of  uses  was  well  limited^  unless 
there  were  words  in  the  assurance  that  the  feoffee  and 
his  heirs  should  stand  seised  to  the  uses  to  be  created  by 
force  of  the  power  (c).  In  old  precedents  such  a  clause 
was  usually  inserted.  This  practice  has  been  long  dis* 
continued;  and  it  is  clear^  that  at  this  day  it  is  wholly 
unnecessary. 

In  old  precedents  of  settlements  it  it  not  unusual  to 
nieet  with  powers  by  which  the  donees  are  authorized 
to  limit  and  appoint  the  estates  which  they  are  enabled 
to  create.  In  later  times^  the  mind  being  carried  to  the 
^ect  of  the  act  to  be  done^  and  not  to  the  mode  in 
which  it  was  to  be  exercised ;  it  became  usual  to  enn 
power  the  donee  to  ''  leascj  sell,  exchange/'  &c.  and 
not  to  limit  or  i^point  by  way  of  lease,  sale^  or  ex-* 
change.  In  fact^  both  forms  are  accurate ;  the  ancient 
mode  describes  the  operation  of  the  act^  the  modem 
practice  points  put  the  tiffcct  of  it :  and,  when  it  is  con-* 

(i)  Hele  fr.  Bondj  infra  Appendix^    (r)  Pcyh.  •!. 
No.  a,  MS. 

aidered 
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<ider6d  that  the  ftower  id  equally  ^vvell  created^  "whKtiief 
words  denotiog  the  operation^  of  %of<lB  describiifg  tli<; 
effect^  are  used ;  and  that  when  the  power  .19  executed 
the  interest  created  by  it  is  an  actual  lea^^  or  exchaii^^ 
&c.  we  shall  probably  think  that  it  is  wholly  immaterial 
which  form  is  used*  The  pointy  kowerer^  has  been  the 
subject  of  much  learned  controversy  (rf). 

It  will  here  be  proper  to  consider  what  is  a  potcer^  and 
tiot  an  interest. 

It  is  said,  thai  where  in  estate  is  given  absolntelr^ 
without  any  prior  limited  interest,  to  such  uses  as  a 
person  shall  appoint,  it  would  be  an  estate  in  fee  (e). 
But  this  doctrine  refers  only  to  a  devise^  for  in  a  €on«> 
veyance  such  a  limitation  wouid  merely  confer  a  power 
pn  the  party^  and  not  give  him  an  estate  in  fee. 

Where  there  is  an  express  estate  for  life  givto  by  wtll^ 
with  liberty  to  give  the  fee  to  particular  perscHns^  tke 
devisee  shall  take  for  life>  witli  a  power  to  appoint  the 
estate  to  the  objects  designated  (/).  But  where  an 
estate  for  life  is  not  expressly  given,  %ut  the  estate  is 
bequeathed  generally  to  the  devisee  to  such  uses  as  he 
shall  appoint  at  his  will  and  pleasure;  nevertheless^  r^ 
straining  the  disposition  to  particular  objects,  it  aeems 
doubtful  whether  the  devisee  will  take  a  fee  simple  c<m>« 
ditional,  or  an  estate  in  fee  upon  trust,  or  an  estate  for 
life  with  a  power  to  dispose  pf  the  inheritance.     This  i» 


i/k)  See  Bua.  n.  1.  toCo.  Litt.  Vfl 

b;  Powdr*  n.  to  Fcarnc's  ex.  dcv. 

p.  379;  ^^^  Frcston*s  Tract's, 

p.S4. 
{t)  WhiskoD  V.  Cleyton,  1  Leo. 

U6;  Anon.  3  Leo. 7 U  pi.  108; 

Baldwin  v.  Pole,  Ch.  Trinity  T. 

-•GlP^ni;  andteeS  Vesjun. 


470 ;  and  see  Hales  r.  Marge-* 
rum,  3  Ves.  jun.  229;  Cook  v. 
Buckenfield,  2  Atk.  565. 
(/)  Liefe  v.  Saltiogstoiie,  1  Mod. 
189;  1  Freem.  14g;  103^  176 1 
Cart.  232;  Dighton  v.  Thorn-* 
linson,  1  Comj.  ig4i  ^  R 
Wins.  149. 
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(he  cMe  of  Daniel  anA  UMey^  where  €be  devifM^  wa^^  to 

**  Agnes  my  wife  to  Aispose  at  her  will  and  pleasure^ 

ttid  te  ^ve  to  such  of  my  ^ons  she  thirict  best/'     Ac* 

cordii^  to  Sir  William  Jones'-s*  report  of  thi«  case(g')i 

lie  and<3rew.  Chief  Justiee^  thought  that  l!he  wife  had 

an  estate  for  life^  with  a  power  to  appoint  the  reversion^ 

and'  if  not^  that  she  had  a  fee  simple  conditional,  and  if 

che  conveyed  contrary  to  the  cond^ion^  the  heir  at  law 

might  enter  for  the  condition  broken  (R) :  and.  VVhitlock 

and  Dodridge  were  of  opinion  that  she  had  a  fee  simple 

upon  trust.     In  Noy*s  reports  (i)  it  is  stated  generally, 

that  the  wife  had  a  power ;  and  in  Latch's  report  ( which 

is  best)  (4i)  Wfaitlock  and  Jones  are  stated  to  have 

■teld,  that  the  wi^e  had  an  estate  for  life,  with  power  to 

appoint  the  reversion  ;  while  Dodridge,  who  reKed  on 

the  word  dtspose,  was  of  opinion,  that  she  had  a  fee 

simple  conditional ;    and  Crew,  Chief  Justice,  agreed 

^tth  him :  but  on  a  subsequent  argument  it  seems  that 

the€hicf  Justice  came  over  to  the  opinion  of  Whitlock 

and  Jon^s,  and  thouglit  that  the  wife  had  only  a  power 

*o  appoint  the  reversion. 

In  a  modern  case  (/)  the  devise  was  of  the  testator's 
''lands,  tei^ements,  and  hereditaments,  to  his  wife^  to 
^  divided  and  disposed  of  amongst  his  youngest  chil- 
^"•en  j"  and  it  was  determined  by  Sir  Joseph  Jekyll,  that 
*^^  word  disposed  related  to  the  estete  of  the  devisor^ 
"^J*  that  the  lands  could  not  be  disposed  of,  but  th* 
^t^te,  and  consequently  the  wrfe^  had  a  fee. 


^)  X  Jo.  137. 

^*)  Sec  49  E.  3, 16,  pi.  10  5  Anon. 

I^all.  58,  pi.  5 1  Poe  «•  Pearsoo, 

©  East  J73. 


(i)  P.  80. 

(/}  Adob.  %  Kd.  C.  a  A^ 
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The  better  opinion^  howeTer>  certainly  is,  thai  the- 
devise  is  for  life,  with  a  power  to  appoint  the  inherit-* 
anee^  unless  the  words  of  the  will  clearly  negatiye  such 
a  construction^  and  the  authorities  appear  to  be  greatly 
in  favour  of  that  opinion.  The  most  objectionable  con- 
struction is,  that  the  derisee  takes  a  fee  simple  upon 
trust :  for  it  must  at  this  day  be  considered  clear^  that 
if  the  devisee  be  a  married  woman  she  cannot  convey 
without  a  fine,  as  the  law  will  not  advert  to  the  trust ; 
and,  in  regard  to  its  being  an  estate  upon  condition,  we 
may  observe,  that  what  by  the  old  law  was  deemed  a 
devise  updn  condition  would  now  perhaps,  in  almost 
every  case,  be  construed  a  devise  in  fee  upon  trust  (m), 
and  by  this  construction,  instead  of  the  heir  taking  ad* 
vantage  of  the  condition  broken,  the  cestui  que  trust 
can  compel  an  observance  of  the  trust  by  a  suit  in 
equity. 

But  suppose  an  estate  to  be  given  tO  A  expressly  for 
life,  with  remainder  to  such  persons,  &c.  generally  as 
he  shall  appoint,  will  the  devisee  in  that  case  take  a  fee  ? 
In  a  case  in  the  third  volume  of  Leonard  (n),  the  lands 
were  devised  "  to  the  wife  for  life,  and,  after  her  de- 
cease, she  to  give  the  same  to  whom  she  will."  It  was 
determined  that  she  took  for  life  only,  but  with  an 
authority  to  give  the  reversion  to  whom  she  pleased,  for 
the  express  estate  for  life  should  not  be  enlarged  by  im- 
plication (o) .  In  a  case  about  ten  years  afterwards* 
reported  in  Leonard's  first  yokime  (p),  the  devise  was  to 

(m)  Sae  49  £.  3,  lO,  pL  10.  (•)  See  Lord  Parker's  jndgiiieiit  in 

(fi)  Aoon.  3  Lao.  71,  pL  106 ;  4       TomlinsoQ   v.   Dighton,    1   P. 
Leo.  4},  pU  110.  Wms.  171. 

(p)  Jennor  v.  Hardi^  1  Leo.  2as. 
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the  testator's  wife  Edyth  during  her  widowhood^  remain* 
der  to  A  in  tail>  and  if  A  died  without  issue  in  the  life 
of  the  wife^  that  then  the  land  should  remain  to  her  to 
dispose  thereof  at  her  pleasure.  A  did  die  in  her  life 
time  without  issue,  and  it  was  determined,  that  the  wife 
took  a  fee  simple.  The  court  relied  much  upoii  the 
words  of  the  limitation  of  the  remainder  to  the  wifei 
Quod  Integra  remaneat  dictit  Edythes. 

la  a  modern  case  (9),  the  devise  was^  to  the  ty^stator's 
Mt  at  law  wt  her  life,  and  after  her  death  to  her  lawful 
issue ;  and  if  she  should  have  no  issue,  then  that  she 
should  have  power  to  dispose  thereof  at  her  will  and 
pleasure.  She  died  without  issue.  The  whole  court 
was  clearly  of  opinion  that  she  had  an  estate  in  fee  sim- 
ple by  the  will,  as  the  contingent  remainder  to  the  issue 
never  vested :  that  the  testator  hy  giving  her  power  to 
dispose  thereof  at  her  will  and  pleasure,  in  case  she  had 
no  issue,  had  given  her  a  fee  simple :  but  supposing  the 
words  did  not  carry  the  fee  simple,  yet,  as  she  was  heir 
at  law,  the  fee  descended  to  her  upon  the  death  of  the 
testator,  and,  she  having  no  issue,  it  was  never  out  of  her ; 
audthc  Judges,  therefore,  held  a  will  made  by  her  dur- 
ing her  coverture  to  be  void.  Against  this  opinion,  the 
before-mentioned  case  in  3  Leon,  was  cited,  but  the 
court  said  that  that  case  was  not  law,  and  that  the  case 
in  1  Leon,  was  determined  after  that  in  3  Leon.  In  a 
very  late  case  fr),  where  an  estate  for  life  only  was  given, 
with  a  power  to  dispose  by  will  in  a  coptingent  event, 
the  case  of  Goodtitle  aud  Otway  was  not  referred  to, 

« 

(?)  GoodUilc  ».  Otway,  %  WU«.  6.        ton,  7  Ves.  jun.  391,  ace. ;  and 
(r)  Rcid  •».  Shergold,  10  Ves.  jun.        Randal  v.  Hearle,  1  Anstr.  124. 
37P;  and  ace  Nannock  v.  Hor- 

H  but 
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but  the  case  in  3  Leon,  was  relied  on  as  an  authoritjf  j 
and  it  was  determined^  that  the  devisee  took  for  life 
only,  with  a  power  of  disposition  by  will. 

It  remains  for  us  to  attempt  to  reconcile  these  cases  ; 
and  it  is  conceived  tliat  th^  rase  in  3  Leonard  must  still 
be  deemed  a  binding  authority.     As  a  general  rule>  it 
must  be  admitted,  that  the  law  does  not  incline  to  en^ 
large  express  estates  by  implication.     But  the  case  of 
GoodtitkeL^ted  Otway,  a^well  as  the  case  io^l  Leonard, 
may  well  Wind  without  subverting  the  autrority  of  the 
case  in  3  Leonard.     The  case  in  i  Leonard  seems  to 
have  been  decided  oh  the  apparent  intention  of  the  tes- 
tator, that  in  case  of  the  death  of  A  without  issue,  in 
the  life  of  the  wife,  slie  should  take  the  whole  domi* 
nion.     The  estate  for  life  was  given  nrerely  On  account 
of  the  remainder,  and  the  words  applied  rather  to  an 
actual  estate  than  to  a  power.     In  Goodtitle  and  Ctway 
also,  the  estate  for  life  was  created  only  to  introduce  the 
remainder.     Besides,  in  regard  to  this  case,  it  may  be 
observed,  that  if  (which  the  court  siftmed  to  doubt) 
the  words  did  not  carry  the  fee  simple,  then  it  was  no  ob- 
jection that  the  fee  descended  to  the  daughter,  and  was 
never  out  of  her ;  for  the  fee  descended  charged  with  the 
power^.  and  under  that  construction  she  had  a  general 
power  of  appointment,  with  remainder  to  herself  in  fee; 
and,  as  her  will  was  void  unless  it  operated  as  an  execu-* 
tion  of  her  power,  it  ought  to  have  been  deemed  an 
exercise  of  it,  according  to  the  cases  noticed  in  a  subse-* 
quent  part  of  this  work.     This  case  was  certainly  very 
distinguishable  from  that  in  1  Leonard.     The  cases, 
however,  may  perhaps  be  thought  to  authorise  the  foU 
lowing  conclusions. 

1st  That  where  there  i%  an  express  estate  for  life 

given. 
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^ivcn,  with  remainder  generally  as  the  devisee  shall  ap- 
point, without  any  intervening  estate  to  strangers^  the  de- 
visee shall  take  for  life  only^  with  a  power  of  disposition 
over  the  inheritance.  The  rule  is  more  inflexible  where  a 
specific  mode  of  exercising  the  power  is  pointed  out* 
But, 

2dly,  Where  the  estate  for  life  is  given  in  order  to  let 
in  estfttes  to  strangers,  and  no  specific  mode  is  required 
to  the  disposition  of  the  inheritance^  there,  in  the  eveflt 
of  the  mesne  estates  not  taking  effect,  the  devisee  shall 
take  the  entire  fee  simple.  These,  however,  cannot  be 
treated  as  general  rules  applicable  to  every  case. 
Wherever  a  power  is  clearly  intended  to  be  given,  the 
devisee  cannot  be  holden  to  take  a  fee.  Had  the  devise, 
for  instance,  in  Goodtitle  v.  Otway,  in  failure  of  issue, 
been  '^  that  the  wife  should  have  power  to  dispose 
thereof  at  her  will  and  pleasure,  notwithstanding  her 
coverture^*  she  would  have  taken  a  power  merely,  and 
not  the  fee  simple. 


We  are  now  to  consider  in  what  cases  executors  take 
2  fee  simple  upon  trust  to  sell,  under  a  \vill,  or  are  in- 
vested merely  with  a  power  of  disposition.  As  far  back 
^  the  reign  of  Henry  the  Sixth,  it  was  'laid  down  in  a 
case  in  the  year  books,  that  if  one  devise  that  his  execu- 
tors shall  sell  his  lands,  and  die  seised^  his  heir  is  in  by 
descent,  and,  consequently,  the  executors  have  only  a 
power ;  but  that  if  one  devise  his  land  to  his  executors^ 
^ere  the  freehold  passes  to  them  by  the  devise  (j).  The 
<dQie  distinction  is  again  taken  in  the  same  book.     It  is 


{8)  9  H.  6.  S4,  b.  25  a. 
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taid^  that  if  I  devise  that  certain  lands  shall  be  sold  by 
my  executors^  although  my  heir  is  in  by  descent^  and 
his  heir  after  him^  yet  the  executors  may  enter  upon  the 
heir  by  descent,  by  reason  of  the  will  (/),  This  distinc- 
tion^ namely^  between  a  devise  of  lands  to  executors  to 
sell,  and  a  devise  that  executors  shall  sell  the  land,  is 
mentioned  by  Justice  Doderidge  as  a  common  differ- 
ence (u)y  So  Littleton  (t£^)  puts  the  case  of  a  man  devis- 
ing that  his  executors  may  sell  his  estate^  which  he  treats 
as  a  mere  power  passing  no  interest :  and  therewith  Sir 
Edward  Coke  in  his  comment  agrees.  But,  he  says^ 
that  if  a  man  deviseth  lands  to  his  executors  to  be  sold, 
there  the  estate  passes.  In  a  subsequent  folio  (a*)  he 
takes  precisely  the  same  distinction,  viz.  between  a  de- 
vise that  executors  shall  sell  the  land,  and  a  devise  of 
the  land  to  his  executors  to  be  sold :  and  in  the  case  of 
Houell  and  Barnes,  where  the  testator  ordered  the  land 
to  be  sold  by  his  executors;  Jones,  Berkeley,  and 
Croke  resolved,  that  the  executors  had  not  any  interest 
by  this  devise,  but  only  an  authority  (y).  So  in  the 
modern  case  of  Yates  v.  Compton  (z),  a  devise  that  the 
executors  should  seirthe  land  was  treated  as  giving  them 
a  power  only.  Against  this  weight  of  authority  there 
is  merely  an  o]iiter  dictum  of  Sir  MaUhew  Hale's  when 
Chief  Baron,  that  it  had  been  held,  that  if  a  man  de- 
vises that  his  lands  shall  be  sold  by  his  executors  for 
payment  of  his  debts,  that  will  give  the  e^^ecutors  an 
interest  as  well  as  if  he  had  devised  his  lands  to  his  ex- 
ecutors to  be  sold  (  a ) .     But  he  did  not  refer  to  the  case 

(0  9  H.  6,  13  b.  (y)  Cro.  Car.  382. 

(tt)  Latch  43.  (x)  2  P.  Wms.  308. 

(w)  S.  169.  (a)  Harrington  v.  the    Attomcy- 

(x)  181  b.  General,  Hard,  419- 
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in  which  this  point  was  decided.  The  case^  however^ 
was  not  only  in  opposition  to  former  opinions,  but  has 
been  completely  over-ruled  by  the  later  cases  of  Houell 
and  Barnes,  and  Yates  and  Compton. 

Thus  far  the  distinction  is  intelligible  and  reasonable. 
A  devise  of  the  land  to  executors  to  seil^  passes  the  in* 
terest  in  it^  but  a  devise  that  executors  shall  sell  the  land, 
or  that  lands  shall  be  sold  by  the  executors,  gives  them 
but  a  power. 

Littleton,  in  his  383  section,  gives  an  exact  copy  of  a 
case  from  the  book  of  the  assizes  (b) ;  where  it  is  stated, 
that  the  ancestor  of  the  Plaintiff  devised  his  lands  to  be 
sold  by  the  defendant  who  was  his  executor,  and,  as  he 
had  not  sold,  it  was  held  that  the  heir  should  recover 
by  reason  of  the  breach  of  the  condition.  Upon  this 
ease  Coke  observes,  that  it  appeareth  that  when  a  man 
deviseth  his  tenements  to  be  sold  by  his  executors,  it  it 
all  one  as  if  he  had  devised  his  tenements  to  his  execu- 
tprs  to  be*  sold,  and  the  reason  is,  because  he  deviseth 
the  tenements^  whereby  he  breaks  the  descent. 

Mr.  Hargrave,  addressing  himself  to  the  case  of  m 
devise  that  executors  shall  sell  the  lauds,  observes  (  c ) , 
that  as  to  the  power's  not  surviving  for  want  of  an  in- 
terest. Lord  Coke  concedes  that  if  one  devises  lands  to 
be  sold  by  his  executors,  an  interest  will  pass.  Now  such 
a  devise  so  resembles  devising  that  executors  shall  sell 
the  land,  as  to  give  the  distinction  made  between  than 
the  appearance  of  too  curious  and  overstrained  a  refine* 
ttient,  such  as  rather  consists  in  the  formal  arrangement  of 
words  than  of  any  thing  substantial :  and  he  refers  to 
the  above-mentioned  case  cited  by  Lord  Hale,  asajndg* 

« 

{*)  33  E.  3  pi;  3.  .  (c)  Note  (2)  Co.  Lift.  113  a. 

< 

11  ii  mcnt 
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meat  against  thb  distinction.  But  he  admits  that  the 
cases  of  Houell  and  Barnes^  and  Yates  and  Comptou, 
are  the  other  way.  This  learned  writer,  however,  is  for 
construing  a  devise  that  executors  shall  sell  the  land,  as 
well  as  a  devise  of  lands  to  be  sold  by  executors,  as 
investing  them  with  the  fee  simple^  and  not  merely  a 
power. 

But  from  the  cases  which  have  been  stated^  it  should 
seem,  that  a  devise  that  the  executors  shall  sell  the  laiid, 
or  that  land  shaU  he  sold  hy  the  executors,  will  give 
them  simply  an  authority.  The  only  question  then  w,- 
whether  a  devise  of  the  land  to  be  sold  by  his  executors, 
will  operate  as  a  devise  of  the  estate  to  the  executors. 
But  according  to  the  observation  on  the  other  side  of 
the  question,  a  distinction  of  this  nature  would  be  too 
curious  and  refined ;  and^  therefore,  assuming  the  first 
point  to  be  clear,  it  would  seem  to  follow^  that  these 
words  would  confer  a  power  only  on  the  executors ;  and 
this  appears  clear  also  upon  the  authorities.  In  the  case 
cited  by  Littleton  it  was  taken  for  granted  that  the  estate 
passed  to  the  executors;  and  the  reporter  appears  to 
have  thought  it  necessary  to  state  only  the  effect,  and  not 
the  words  of  the  devise :  and  Coke  cites  no  other  autho- 
rity for  his  opinion.  Lord  Nottingham,  in  his  note  to 
this  passage  in  Littleton  (c),  states  the  statute  of  21 
Hen.  VIII.  which  applied  only  to  cases  where  lands  are 
willed  to  be  sold  by  executors,  and  it  was  considered,  in 
strictness,  as  embracing  powers  only :  and  he  cites  the 
49  Ed.  III.  17.  *'  The  case  was :  A  woman  seised  of 
lands  in  London  devised  them  to  be  sold  by  her  executors, 
and  died  without  heir ;  that  devise  prevented  the  escheat 


(c)  ad6a. 

which 
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which  He  king  pretended  to  haye>  and  tke  executors 
couid  enter  aud  sell ;  therefore  more  than  a  bare  author 
riiy  passed.  Yet  ia  1651,  on  evidence  at  the  bar  between 
Wilkinson  and  White^  this  case  was  started^  and  Lord 
Chief  Just  ice  Ji  oils  doubted  of  this  opinion^  because^  he 
said,  it  was  only  a  descent  according  to  the  words  of 
Littleton^  and  that  it  appeared  to  him,  that  cohere  lands 
are  devised  to  be  sold  bi/  executors^  there  no  interest 
passes^  as  in  the  last  clause  here.** 

In  the  case  cited  by  Lord  Nottingham  from  the  year 
books,  it  appears,  that  no  judgment  was  given;  and, 
iodeed^  it  is  quite  clear>  that  at  this  day  the  devise  in 
that  case  would  be  held  to  give  a  power  only.  The  de- 
vise was  (after  ao  estate  tail)  of  the  lands  to  be  sold  by 
the  ejKccuturs,  or  the  executors  of  the  executors,  if  all 
the  executors  should  die,  and  four  parishioners  of  the 
parish  in  which  the  land  lay. 

Upon  the  whole,  ^lierefore>  as  well  by  reason  of  the 
analogy  of  this  case  to  that  of  a  devise  that  the  execu- 
tors shall  sell  the  laud,  or  that  the  land  ahall  be  sold  by 
the  executors,  as  upon  the  authoritiefi,^  there  seems  great 
reason  to  contend,  that  even  a  devise  of  kind  to  be  ^olif 
iy  his  executors,  without  words  giving  the  estate  to 
them,  must  be  deemed  to  invest  them  with  a  power  only, 
and  not  to  give  tliein  an  iuicrcst. 

Technical  words  are  so  essential  to  the  creation  of 
estates  by  deed^  aiid  their  import  is  so  generally  undec- 
slood,  .that  a  que&tioa  rarely  arises  upon  a  deed,  whe- 
ther a  party  take  an  acttuil  estate  or  only  a  power.  In 
the  case  of  Keene  v.  Deardon  (</)>  it  appeared^  that 
estates    were    conveyed    to  the"  use  of   trustees^  and 

{d)  8  East.  248. 

H  4  their 
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their  heirs  in  trusty  with  the  consent  of  the  parties  inte*- 
rested^  to  sell  the  inheritance  in  fee^  and  apply  the  money 
upon  trusts ;  hut  it  was  provided^  that  until  the  inherits 
ance  should  he  sold^  the  rents  should  he  received  by  the 
persons  who  would  have  been  entitled  thereto  if  the  deed 
had  not  been  executed.     It  was  determined^  that  the 
trustees  took  the  legal  fce^  but  the  counsel  entered  into 
an  argument  of  some  lengthy  to  shew  that  they  took  a 
power  only — a  doctrine  utterly  subversive  of  all  received 
notions  on  this  branch  of  the  law  of  re^l  property. 
The  proviso  as  to  the  receipt  of  the  rents  and  profits  is 
similar  to  that  inserted  in  mortgages^  that  the  mortgagor 
shall  receive  the  rents  until  default  is  made  in  payment 
of  the  mortgage  money ;  which  clearly^  at  roost^  makea 
him  but  tenant  at  will.     The  proviso^  in  truth;^  operates 
as  a  declaration  of  trusty  and  every  cestui  que  trust  in 
possession^  is  as  taiant  at  will  to  his  trustee.     But  even 
if  such  a  proviso  were^  in  defiance  of  all  principle^  ad- 
mitted to  have  any  legal  operation^   yet  upon  what 
ground  could  it  be  argued,  that  this  proviso  would  con- 
vert the  prior  legal  estate  of  inheritance,  created  with  pro- 
per technical  words,  into  a  mere  power.     It  were  surely 
more  consistent  to  say,  that  the  persons  named  in  the 
proviso  would  hayes,  power  of  entry  till  sale,  or  default  in 
payment,  &c.     However,  it  is  quite  clear  that  proviso^ 
like  these  have  no  other  than  an  equitable  operation. 
In  the  case  of  Keene  and  Deardon,  the  estate  appears  to 
have  been  limited  to  the  trustees  in  fee,  under  a  power 
operating  by  force  of  the  statute  of  uses,  and,  if  so,  it 
escaped  observation,  that  the  trustees  of  necessity  took 
the  legal  estate,  and  that  any  sobsequ^t  declaration  or 
power  could  only  take  effect  in  ecjiiity  (dj. 

{d)  Fidf  infra. 

By 
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By  our  law  one  man  may  create  an  unalienable  per- 
lonal  trust  in  favour  of  another^  for  his  support  and 
mdntenance.  This  species  of  trust  is  generally  created 
•b  favour  of  married  women ;  the  object  being  to  pro- 
vide them  with  a  s^arate  maintenance^  which  neither 
they  nor  their  husbands  can  alien.  But  where  a  mar- 
ried woman  has  property  settled  to  her  separate  use^ 
without  any  restraint  on  alienation,  she  is  in  equity 
deemed  a  feme  sole,  and  may  dispose  of  it  accord- 
ingly (e). 

It  may  not,  perhaps,  be  wholly  irrelevant  to  our  sub* 
Ject,  to  touch  slightly  on  the  distinctions  between  what 
is  an  unalienable  personal  trust,  and  what  is  a  power  of 
disposition. 

And  first,  a  gift  simply  to  the  separate  use  of  a  feme 
covert  is  tantamount  to  a  gift  to  such  uses  as  she  shall 
appoint  by  deed  or  will  (/) ;  although  Lord  Rosslyn 

m 

(f)  Bell  V.  Hyde,  Free.  Cba.  328  $  8,  1  Ves.  Jan*  46 )  Rich  v.  Coc* 

Grigbj  V.  Cox,  I  Ves.  3 1?  i  Da-  kell,  9  Ves.  Jun.  319;  Wag^taff 

visoo  V.  Gardner,  Treat.  Parch.  v.  Smith,  ib.  520  ;  Buroaby  v, 

p.  393  ;   Hulme  v.  Tenant,  1  Grifiin(l),  3  Ves.  Jon.  265;and 

Bro.  C.C.  16.  see  8  Ves.  Jun.  176;  11  Ves. 

C/)  Fcaoock  V.  Monk,  2  ^es.  190 ;  Jan.  222. 
Fettiplace  v.  Gorges,  3  Bro.  C.C. 


( 1 )  The  question  in  this  case  arose  upon  the  ▼alidity  of  an  equitable 
recovery,  where  the  tenant  to  the  precipe  wai  made  by  the  married  wo- 
man. Lord  Rosslyn  held  it  good,  and  expressed  his  marked  disapproba- 
tion of  the  objectioaa  taken  to  the  title*  His  decision^  howerer,  in 
Mores  If.  Huish,  although  universally  considered  by  the  profession  as  an 
unsound  judgment,  has.  not  been  since  expresrf^ , over-ruled  j  and  there- 
€ore  no  title  is  at  present  considered  as  marketable  upon  which  this  ob- 
jection occurs* 

in 
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in  one  case  (^)  considered^  that  an  absolute  power  f^ 
appoint  was  essential  where  the  trust  was  to  pay  from 
time  to  time.  This^  however^  proceeded  from  the 
particular  circumstances  of  the  case^  and  his  disincli- 
nation to  support  alienations  by  married  women  of  their 
separate  property :  his  decisions^  lattedy^  on  this  point, 
were  in  direct  opposition  to  the  doctrine  laid  down  by 
Lord  Hardwicke  and  Lord  Thurlow>  and  have  been 
since  frequently  shaken  by  Lord  Eldoa  ( /z ) . 

The  mere  circumstance  of  the  interest  being  directed 
to  be  paid  from  time  to  time,  will  not  prevent  the  wife 
making  a  sweeping  appointment  at  once  (f ).  Where  it 
is  intended  that  the  wife  shall  not  dispose  of  the  inte^ 
rest,  it  is  now  usual  to  insert  an  express  clause,  that 
she  shall  not  sell,  mortgage,  charge,  or  otherwise  dis- 
pose of  the  same  in  the  way  of  anticipation. 

But  although  these  words,  or  words  of  the  like  na- 
ture, are  omitted,  yet  if  the  instrument  point  to  a  per- 
sonal enjoyment,  the  fund  cannot-  be  alienated ;  as 
where  in  a  deed  of  separation,  a  trust  was  created  to 
permit  a  persca  to  receive  the  dividends  of  stock,  for 
the  maintenance  and  support  of  the  wife,  it  was  deter** 


(£)  Mores  v,  Huisb,  5  Ves.  Jun. 

692.     See  Newman  v.  Whistler, 

4ye8.JuD.  129. 
(A)  Sperling  v.  Rochfort,  8  Ves. 

Jan.  l64;   Parkes  v.  White,  11 

Ves.  Jun.  209. 
(t)  Clarke  v.  Pistor,  3  Bro.  C.  C. 

346  D  \  Ellis  «•  Atkinson,  3  Bro. 

C.  C.  565,  2  Dick.  759  ;  Fybus 

9.Smiih|3firo.C.C.  340,  iVes. 


Jun.  189 ;  ^i(ts  V.  Dawkins,  t2 
Ves.  Jun.  501 ;  and  see  Spsrling 
V.  Rochforty  8  Ves.  Jun.  l64  ; 
Parkes  v.  White,  11  Ves.  Jun. 
2Q9.  Note,  Sockett  V.  Wniy,4 
Bro.  C.  C.  483^  depended  on 
Lord  Alvanley*!  opinion,  that 
the  power  in  that  case  could  oolj 
be  exercised  by  will',  but  see 
Sperling  v.  Roebfort,  nhi  svp. 

mined 
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mined  that  she  had  no  dominion  over  it,  but  that 
it  was  subject  to  the  special  trust  for  her'  main* 
tenance  and  support^  although  the  trustee  covenanted 
to  indemnify  the  husband  against  the  wife's  debts  (k). 
So  in  Hovey  v.  Blakeman  {I},  where  the  trust  was  to 
pay  the  rents  and  interests  in  equal  •  divisions  into  the 
respective  proper  hands  of  the  testator's  two  sisters^  as 
loDg  as  they  should  live^  the  same  to  be  to  their  sepa- 
fate  use ;  the  Master  of  the  Rolls  thought,  that  an 
absolute  property  was  not  intended  to  be  given  to  them^ 
so  as  to  give  a  power  of  disposition ;  that  it  was  a  per- 
sonal bequest  to  them  to  be  paid  into  their  proper  hands^ 
and  without  a  power  of  disposition ;  and  he  dismissed 
the  petition  of  an  annuitant^  under  a  grant  from  one  of 
them^r  leading  him  to  file  a  bill^  but  intimating  an  opi- 
nion against  it.  But  as  we  have  seen  a  simple  gift  to 
the  separate  use  of  a  feme  covert^  gives  her  the  abso- 
lute disposition  of  it.  And  in  the  late  case  {m)  of  Wag- 
staff  V.  Smithy  where  the  trust  was  to  permit  the  wife 
to  take  or  receive  the  dividends  to  her  own  use,  during 
her  life^  independently  of  her  husband ;  the  Master  of 
the  Rolls  held,  that  ^s  to  this  property  she  was  to  be 
deemed  a  feme  sole.  There  were,  he  observed,  no 
words  of  controul,  no  words  of  restriction.  The  trus- 
ties were  uot  even  to  pay  from  time  to  time  into  her 
hands  upon  her  receipt,  but  she  was  to  receive.  Here 
were  the  very  words  to  give  the  absolute  property.  If 
land  had  been  given  to  trustees  in  these  terms,  it  would 

{k)  Hjde  V.  Piice,  3  Ves.  Jun.     (m)   Wagstaff  v.  Smith,  9  Yes. 

437,  Jnn,  520. 

'  (0  9  Yes.  Jqd.  624,  cited. 

have 
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have  been  an  use  executed^  and  the  party  would  hare 
the  legal  estate  ( n  ) . 

The  distinctions  taken  in  the  cases  on  this  head  appear 
extremely  refined  and  subtle^  and  it  is  almost  imposai-* 
ble  for  a  practitioner  to  advise  confidently  on  any  case 
where  the  very  words  have  not  received  a  judicial  de- 
termination. It  is  probable^  however^  that  had  the  case  of 
Hovey  and  Blakeman  come  on  again^  it  would  have  beea 
decided  that  the  wife  had  a  power  of  disposition.  Ther# 
is  no  inconvenience  in  this  doctrine^  as  express  words 
of  restriction  are  now  universally  used^  where  it  is  in- 
tended that  the  wife  shall  not  have  the  absolute  domi<- 
nion.  "Where  these  words  are  omitted^  it  were  perhaps 
better  to  hold  that  the  wife  may  alien  the  property  (o). 

In  some  cases^  where  a  married  woknan  having  an 
absolute  power  of  appointment  over  a  fund  has  exe- 
cuted it,  a  bill  has  been  filed,  in  order  that  the  wife 
might  consent  in  court  to  her  disposition;  and  this 
practice  occasioned  a  doubt,  whether  it  was  not  nece%r 
sary  that  the  wife's  consent  in  court  should  be  taken  (p). 
But  unquestionably  the  appointment  is  valid  without 
any  consent,  and  so  it  is  considered  in  practice :  ap- 
pointments are  daily  made  to  purchasers,  unattended 
by  any  other  solemnities  than  those  required  by  the 
power. 


It  remains  to  observe,  that  no  particukr  solemnities 
are  by  law  required  to  the  execution  of  powers.     It 

(fi)  And  see  Jones  v.  Harris,  9    {o)  Sec  Lord  Alvanlcy's  judgment 
Ves.  Jon.  486  J  Ptokcs  v.White.        in  Hetso  v.  Stevenson,  a  Bos.  & 

11  Ves.  Jun.  209.  PuU- 

(^)  See  8  Ves.  Jon.  181,  183. 

rests 
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rests  in  the  breast  of  the  person  creating  a  power,  to 
impose  such  ceremonies  as  he  thinks  proper.  A  power 
nuiy  be  reserved  to  be  executed  by  a  simple  note  iu 
writing  (g)^  or  bj  K;t// unattested^  or  attested  by  only 
one  or  two  witnesses^  and  this  although  the  subject 
OTer  which  it  rides,  is  real  esttte.  This  point  has  beea 
considered  as  decided  by  Lord  Chancellor  Jefferys,  in 
the  case  of  Dey  and  Thwaites,  which  was  after- 
wards approved  of  by  Mr.  Baron  Powell  (r).  Lord 
Hardwicke  appears  clearly  to  have  entertained  the  same 
opinion  («).  In  Goodill  v.  Brigham(/X  however,  Mr, 
Justice  Buller  seems  to  have  taken  it  for  granted,  that 
such  a  power  could  not  be  reserved ;  but  this  was  a 
mere  obiter  dictum.  Lord  Hardwicke's  opinion  is  full 
and  clear,  that  the  statute  of  frauds  is  entirely  out  of 
the  ijuestion,  except  so  far  as  it  is  the  rule  which 
the  donee  is  directed  to  follow  in  the  execution  of  the 
power.  The  will,  he  said,  operates  by  appointment, 
though  the  party  may  arbitrarily  insert  the  rules  pre- 
icribed  by  the  statute  (w)- 

A  distinction  has,  indeed,  been  taken  by  a  late  writer, 
between  a  will  nominatim,  and  a  writing  purporting 
to  be  a  will.  Without  referring  to  any  authority,  the 
first  is  treated  as  doubtful ;  but  in  the  last  case  it  is 
»aid  to  be  well  established,  that  it  may  be  reserved  to 
be  executed  without  the  formalities  imposed  by  the 
statute  of  frauds  (x).  It  is  apprehended  that  no  au- 
thority can  be  adduced  in  support  of  this  distinction. 
To  shew  that  it  is  unfounded^  it  may  be  sufficient  to 

(q)  Fide  infra,  ch.  5.  sect.  2.  (/)  1  Bo8.  and  PuH.  IQB. 

(f)  See  3  Cha.  Ca.  6^.  (u)  See  9  Mod.  485,  4S6. 

U  WUkes  V.  Holmes,  9Mod.485.     (r)  Rob.  on  stat.  of  frauds,  332. 

observe, 
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observe^  that  Lord  Macclesfield  decided^  on  very  solid 
grounds,  that  the  words  ''  anj  writing  in  the  nature  of 
a  will/'  mean  the  same  as  a  will  (jy).  It  seems  clear, 
however,  that  in  both  cases  the  reservation  is  valid. 

But  of  course  a  man  cannot  reserve  such  a  power  to 
himse{f  bj  his  own  will  (s),  as  that  would  be  simply 
an  evasion  of  the  statute  of  frauds. 

(y)  Longford  v.  Eyre,  1  P.  Wms,     (z)  Habergham  v.  Vincent,  2  Vec 
740.  Jun.  204. 


t 
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SECTION  II. 

OF   THE    INSTRUMENTS    BY    WHICH    POWERS     MAY    BE 

CREATED. 

xjL  POWER  of  appointment  or  revocation  may  b^  re- 
served either  in  the  body  of  the  deed^  or  by  indorse- 
ment, before  1  he  execution  of  it  (a),  or  by  a  deed  of 
even  date  with  the  settlement  ^  and  thcr;^  need  not  be 
any  counterpart  of  the  deed  (6).  And  although  the 
power  be  interlined,  yet  it  will  be  good^  in  the  absence 
of  evidence  to  shew,  that  the  interlineation  was  made 
after  the  execution. 

We  are  never  to  lose  sight  of  the  origin  of  powers. 
And  here  we  must  recur  to  the  distinction  taken  in  a 
previous  page,  between  conveyances  operating  by  trans- 
mutation of  possession  and  conveyances  which'have  not 
that  operation. 

For  as  to  the  latter,  one  of  those  assurances,  namely, 

a  bargain  and  sale,  can  only  be  sustained  by  a  valuable 

consideration,   and  a  power  in  such  a  conveyance  to 

lease  to  any  man,  although  for  a  valuable  consideration 

to  be  paid  or  rendered,  is  too  general,  and  therefore 

void.     Equity,  before  the  statute  of  uses,  would  not 

sanction  so  indefinite  an    executory   agreement;    and 

therefore  the  statute  could  never  attach  on  the  estates 

attempted  to  be  created  under  such  a  contract.     To 

(»)  Griffin  «.  Staohope,  Gro.  Jac.    {i)  Fitz  v.Smalbrook>  1  Keb.  134; 
*^.    See  Outon  V.  Weekt,  2        and>ee3  Cha.  Ca.  83«  110. 
Xeb.809.  t 

the 
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ihc  validity  of  the  other  of  those  assurances^  viz.  a  (fa- 
Tenant  to  stand  seised^  a  good  consideration  is  essential, 
and  a  proviso  to  lease  to  any  one>  is  for  the  same  reason 
also  void ;  nor  is  it  any  argument  in  favour  of  a  lease 
under  such  a  power^  that  it  is  granted  to  some  persda 
within  the  consideration  of  hlood  (c) ;  because  by  rea- 
son of  its  generality,  the  power  was  void  at  the  time 
the  deed  was  executed. 

But  it  seems  clear  that  a  power  may  be  reserved  in 
a  bargain  and  sale,  to  grant  a  lease  to  a  person  from  01* 
on  behalf  of  whom  a  valuable  consideration  moved  at 
the  execution  of  the  deed(cf).  So  a  power  may  be 
reserved  in  a  covenant  to  stand  seised,  to  grant  a  lease 
to  a  person  named  in  the  deed,  and  within  the  considera-^ 
tiou  of  blood  or  marriage,  although  such  a  Idase  can-* 
not  be  granted  where  a  general  power  is  reserved  ta 
lease  to  any  man  (e), 

Mr.  Cruise  has  observed  in  his  valuable  Digest,  that 
the  usual  powers  of  leasing  given  in  modern  settlements 
may  be  valid,  though  inserted  in  a  bargain  and  salej 
or  covenant  to  stand  seised,  as  it  is  always  required 
that  the  best  and  most  improved  rent  should  be  reserved, 
and  a  lessee  is  a  purchaser  for  a  valuable  considera-^ 


(c)  Mildmay*s  case,  1  Rep.  1/5, 
Mo.  144,  S.C.  cited  Goulds.  1/3, 
pl.l06.  nom.  Sharrington*s  case ; 
and  see  Mo.  3^3;  Cross  v.  Faus- 
tenditcb,  Cro.  Jac.  180.  S.  C.  2 
Ro.  Abr.  260.  (A)  pl.l j  Dorothy 
Chute's  case,  I  Lev.  30.  S.  C.  1 
Keb.34,Qom.  Lady  Dacre  v.Ha- 
cel ;  Pkince  v.Green,  cited  iCha. 
Ca.  16I,  3  Cba.  Ca  gi ;  Baynes 
9.  Bdsoi,  kaym.  247 ;  Pine  v. 


Fine,  2  Keb.  6O9 ;  and  see  Cary, 

p.  22;  Goodtitle  v.  Pettoe,  Fitsg. 

299. 
{(i)  See  and  consider  Parsons  ^. 

Mills,  2Ro.  Abr.  786  (M),  Mo* 

547. 
(e)  Mildmay*8  case,  1  Rep,  175 ; 

Goodtitle  v.  Pettoe,  Fitzg.  299, 

2  Barn.  10,  go,  142,  2  Sir.  934* 

See  a  dictum  by  Lord  Chi^  Joi« 

tice  Raymond,  infira» 

tioB. 
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iioo  (/).  Now  it  is  certainly  clear>  that  a  reservation 
4)f  reatj  eyen  a  pepper^com^  is  a  sufiScient  considera-^ 
tion  to  support  a  bargain  and  salea  But  this  does  not 
sitogether  remove  the  difficulty.  In  a  covenant  to 
staud  seised>  it  might  be  a  question  whether  a  lease  for 
any  other  consideration  than  that  of  blood  or  marriage^ 
would  be  valid.  And  upon  both  assurances  the  ques'* 
tioa  still  remainsj  whether  the  generality  of  the  power 
does  not  render  it  void^  and  whether  the  consideration 
ought  not  to  move  from  the  lessee^  or  become  a  debt 
due  from  him  at  the  time  of  the  execution  of  the 
deed  creating  the  power ;  or  at  leasts  whether  the  con-^ 
lideration  ought  not  to  be  ascertained  and  fixed  in  the 
deed^  although  it  should  not  be  made  obligatory  on 
him  to  accept  a  lease.  The  affirmative  would  seem  to 
follow  from  the  decided  cases ;  and  Lord  Chief  Baron 
Gilbert  has  observed^  ''  that  no  use  can  arise  in  this 
case ;  for  where  the  persons  are  altogether  uncertain^ 
and  the  terms  unknotion,  there  can  be  no  considetatioug 
and  for  which  reason  the  former  estates  raised  upon 
good  consideration^  cannot  by  such  lessees  be  defeat^ 
ed."  (g)  If  such  leases  were  to  be  supported^  it  might 
on  the  same  ground  be  argued^  that  contingent  uses  .to 
persons  not  in  esse  could  be  raised  on  a  bargain  and 
sale^  provided  they  paid  a  consideration  when  born« 
Besides^  powers  could  not^  under  any  construction^  be 
reserved  op  a  bargain  and  sale  to  any  but  the  bargainor^ 
as  the  consideration  must  be  paid  to  him,  in  order  to 
raise  the  use. 

It  is  clear>  however,  that  a  general  power  of  revo* 
iation  may  be  reserved  either  on  a  bargain  and  sal^ 

(/)  4  Cruifie's  Dig.  822.  (g)  Gab.  Uies,  ^^ 

I  er 
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or  a  cotcnaiit  to  stand  seised  (ft),  and  in  Goodtitle  tr, 
Pettoe  (/),  Lord  Chief  Justice  Raymond  expressed  an 
opinion^  that  a  power  might  be  gi^en  in  a  coyenant  to 
stand  seised,  to  appoint  the  use  in  favour  of  any  of  the 
covenantor's  relations,  in  consideration  to  continue  the 
estate  in  the  family  of  the  covenantor ;  and  that  it 
might  be  averred  after  the  appointment,  that  he  io 
whom  the  use  was  appointed  was  of  the  blood  of  the 
covenantor.  As  a  general  power  of  appointment  is 
tantamount  only  to  an  estate  in  fee,  it  might  perhaps 
originally  have  been  holden  with  perfect  consistency, 
that  upon  a  bargain  and  sale,  or  covenant  to  stand 
seised,  such  a  power  might  be  given  to  any  one  to 
whom  a:  fee  might  be  limited.  But  in  Goodtitle  v. 
Pettoe,  it  was  solemnly  decided,  that  such  a  general 
power  in  a  covenant  io  stand  seised,  was  void  in  its 
creation,  although  an  estate  in  fee  might  have  been 
given  by  the  deed  creating  it,  to  the  donee  of  the 
power  (At)  ;  and  that  an  appointment  could  ndt  be  made 
even  to  one  of  the  covenantor's  bloody  according  to 
the  rule  in  Mildmay's  case  (/) .  And  in  the  prior  case  of 
Warwick  v.  Garrard  ( m^,  it  was  determined^  first  at 
law  and  afterwards  in  equity,  that  such  a  power  re- 
served even  to  the  covenantor  himself,  was  void  ( 1 ) . 

Thus 

(i)  Co.  litt  237  B  ff  Shcp.  Touch,    (i)  Goodtitle  v.  Pettoe,  Fitzg.  299 1 
524,  525.  2  Barn.  10,  90,  142  ^  2  Stn  934. 

(t)  Fitzg.  299.  (/}  F'tdi  supra. 

(m)  2  Vera.  7. 


(I)  Tbr  reporter  ends  this  case  with  a  qmmre  tamen.    The  groundt 
of  the  decision  do  not  appear  upon  the  register's  book|  but  the  mere 
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Thu«  much  for  conveyances  not  operating  by  trans- 
Riutation  of  possession.  Powers  may  of  course  be  li- 
mited in  every  conveyance  which  operates  by  transmu* 
t&tion  of  possession^  The  estates  created  by  force  of 
them^  arise  out  of  the  seisin  of  the  releasees^  feoffees^ 
conusees^  or  recoverors.  Now  we  have  seen  that  be*** 
fore  the  statute  of  uses,  the  legal  estate  remained  vested 
in  the  relea8ees>  &c.  who  were  bound  in  equity  to  exe- 
cute the  estates  created^  although  they  were  not  sup* 
ported  by  a  valid  consideration.  By  this  rule,  there-^ 
fore,  a  person  taking  under  the  execution  of  a  power, 
raised  by  a  conveyance  operating  by  transmutation  of 
pos8ession>  acquires  an  equitable  estate,  or  an  use;  and 
by  force  of  the  statute,  the  legal  estate  itself  is  instan- 
taneously transferred  to  him,  without  reference  to  any 
consideration. 


vWe  have  seen  that  a  power  of  revocation  could  not 
be  reserved  on  a  lease  at  common  law.  It  has  been 
said,  that  if  a  feoffinent>  or  lease  and  release,  be  made 
to  J.  S.  and  his  heirs,  to  the  uae  of  J.  S.  and  his  heirs, 
with  a  power  of  revocation  reserved  thereupon,  such  a 
power  is  void  ;  because  J.  S,  is  in  by  the  common  law. 
And  upon  the  same  ground,  the  same  writer  doubts, 
whether  upon  a  conveyance  to  a  purchaser  and  his  heirs, 
to  such  uses  as  he  shall  appoint ;  and  in  default  of,  and 
subject  to  such  appointment,  to  the  use  of  the  pur- 
chaser and  his  heirs,  such  a  power  can  be  exercised,  for. 


point  mnst  have  been  trifd  at  law,  at  the  necetiary  directions  were  given 
by  the  decree  for  that  purpose,     Reg..Lib.  1685,  B.fol.  840j  Wai^ 

wick  V.  Garrard. 

I  %  subject 
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subjecl  to  the  power,  the  purchaser  is  in  by  the  common 
laiv,  and  the  reservation  of  the  power  before  the  limi- 
tation to  the  purchaser,  cannot  make  any  difference  (n). 
The  authority  for,  this  point  is  an  observation  by  Sir 
Edward  Coke,  in  the  few  remarks  he  has  made  on  uses, 
that  in  case  of  a  feoffment,  or  other  conveyance,  where- 
by the  feoffee  or  grantee,  &c.  is  in  by  the  common  law, 
such  a  proviso  were  merely  repugnant  and  void(o). 
And  a  passage  in  Shepherd's  Touchstone  (p),  where  the 
author  referring  to  Co.  Litt.  says,  *^  But  in  case  of  a 
feoffment,  or  other  conveyance,  whereby  the  feoffee  or 
grantee  is  in  by  the  common  law,  as  where  A  doth  in- 
feoff  B  and  his  heirs  to  the  use  of  B  and  his  heirs,  it 
is  said  such  a  proviso  is  merely  repugnant  and  void/' 
It  should  seem,  however,  that  Coke  had  not  any  such 
case  in  contemplation.  He  appears  to  have  alluded  to  a 
feoffment  at  common  law,  to  the  feoffee  at  once,  and^ 
not  hy  way  of  use. 

To  consider  this  point  accurately,  we  should  enquire, 
1st,  Whether  the  releasee  is  in  by  the  common  law; 
and,  2dly,  Whether,  independently  of  that  objection, 
the  power  is  merged  in  the  fee.  The  last  objection  has 
been  thoroughly  discussed  in  the  preceding  chapter ; 
and  as  to^  the  first,  although  the  statute  requires 
that  one  person  should  be  seised  to  the  use  of  ano^ 
thcvy  yet  there  are  several  cases  in  which  it  vests  the 
use  in  the  very  person  in  whom  the  seisin  is  vested : 
intention^  in  this  respect,  appears  always  to  have  been 
attended  to.  Thus^  nine  years  after  the  statute  of  uses, 
it  was  holden,  that  if  a  man  make  a  feofiment  in  fee  to 

(ft)  I  Sanders  on  Uses,  p.  15?,  md    (o)  Co.  Litt.  as/  a. 
tiote  il.  {p)  P.  525. 

the 
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the  use  of  himself  for  Hfe^  and  that  after  his  decease 
J.  N.  shall  take  the  profits^''  that  shall  create  an  use 
iu  J.  N. ;  otherwise^  if  it  had  been  said^  that  *'  after 
bis  death  the  feoffees  should  receive  the  profits^  and 
pay  them  ov«r  to  J.  N/'  because  J.  N.  would  not  re- 
ceive them  but  through  the  hands  of  the  feoffees  {q). 
So  in  a  case  in  Moore^  in  5  Elizabeth^  it  was  laid  down 
as  clear,  that  if  a  feoffment  was  made  to  J.  S.  to  the 
use  of  him^  and  that  he  should  be  seised  to  the  use  of 
R.  H.  that  was  void  as  to  R.  H.  because  that  the  use 
and  possession  was  before  in  J.  S.  (r)  And  in  Sammes's 
case^  this  construction  was  adopted^  and  the  reason  of 
it  was  stated  to  be^  that  *  the  statute  of  uses  had  been 
always  beneficially  expounded  to  satisfy  the  intention 
of  the  parties  (s).  It  seems  also  very  lately  to  have  been 
thought^  that  even  where  the  estate  is  not  limited  unto 
and  to  the  use  of  the  releasees^  yet  if  none  of  the  limita-' 
tioDs  of  the  settlement  could  possibly  take  effect,  without 
giving  the  legal  estate  to  the  trustees,  the  settlement 
must  be  so  construed  ;  and  this,  it  is  said,  was  done  in 
a  case  in  the  House  of  Lords  (/).  From  these  observa^ 
tions,  it  seems  to  follow,  that  in  the  case  under  consi- 
deration, in  order  to  preserve  the  power,  and  to  effec- 
tuate the  intention  of  the  parties,  the  releasee  would  be 
deemed  to  be  in  under  the  statute  of  uses.  And  they 
also  shew  that  there  is  no  weight  in  an  objection  that  is 
sometimes  made,  viz.  that  where  it  is  intended  a  pur* 
chaser  shall  only  take  a  trust  estate,  the  release   ought 

Iq)  36  H.  8 ;  Bro.  Feffements  al  (r)  Mo.  45,  pi.  138. 

•U8e8,340,  pi.  52  5  andseeSym-  {$)  13  Rep.  56. 

•on  tr.  Turner,  1  Eq.  Qi.  Abr.  (0  See  Doc  v.  Martin,  4  Term 

383  n.  Rep.  $g. 
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to  be  to  A  to  the  use  of  Bj,  in  trust  for  C  the  pur- 
chaser (u),  on  the  ground  that  a  limitation  unto  and  to 
the  use  of  A^,  in  trust  for  6  the  purchaser^  would  give 
6  the  legal  estate^  as  A  would  be  in  at  the  common 
law^  and  the  statute  would  operate  on  the  trust  limits 
ed  to  B.     Every  day^s  practice^  however,  evinces  the 
opinion  of  the  profession  on  this  point.      In  ^umbe^-<• 
less  conveyances,   estates   have  been  limited  unto   and 
to  tiie  use  of  the  releasees,  in  order  to  vest  the  legal 
estate  in  them.      This  point,  indeed,  is  so  clear,  tliat 
in  Doe  V.  Martin  (le^),  where  H  was  insisted  that  the 
legal    estate    was   vested  in  the  releasees  of  asettle-r 
ment.  Lord  Kenyon  said,  that  in  answer  to  that>  it  was 
sufficient  to  observe,  that  it  was  limited  to  the  trus- 
ts, without  saying  *'  to  and  to  the  use  of  the  trus- 
tees,"    Indeed,  it  is  apprehended  that  no  one  would  in 
practice  venture  to  contend  that  any  limitation   could 
be  executed  by  the  statute,  after  a  limitation  unto  and 
to  the  use  of  the  releasee  in  fee^     Even  if  the  objection 
were  well  founded^  yet  it  would  not  be  necessary  to 
convey  to  A,  to  the  use  of  B,  in  trust  for  C ;  but  the 
estate  might  be  conveyed  to  C,  (the  intended  cestui  que 
trust),  as  the  releasee,  to  the  use  of  B  the  tnjistee^  in 
^rust  for  C  himself. 


fff 


In  the  opening  of  the  woi^k  it  was  observed,  that  a 
power  given  by  a  will  was  a  common  law  authority. 
But  here  we  must  consider  whether  a  devise  to  usea 
through  the  medium  of  a  devisee,  as  a  devise  to  A  and 
his  heirs,  to  the  u^  fif  B  s^d  h^s  heirs,^  will  not  take 

(v)  Walk*  Prio.  Coon  72  o.        (w>  4  Term  Rep.  ^ 
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cfliect  under  the  statute  of  uses.  Upon  this  point  a 
difference  of  opinion  has  been  expressed  (x) ;  and,  in- 
deed, the  subject  is  exhausted  by  the  learning  which 
lias  been  displayed  upon  it  (1).  It  must  be  admitted  ta 
be  quite  ckar^  that  an  immediate  derise  to  A  for  life, 
remainder  to  B  in  fee,  would  be  good,  although  no 
seisin  was  raised  to  serve  those  estates;  or,  in  other 
words,  lands  may  be  devised  without  the  aid  of  the  sta- 
tute of  uses,  and  it  is  not  material  that  the  limitations 
are  termed  uses.  On  the  other  hand,  it  seems  equally 
dear,  that  where  a  seisin  is  raised  by  will  to  feed  uses 
created  by  it,  such  uses  will  be  executed  into  estates  by 
the  statute  of  uses. 


(«)  Botl.  n.  to  Ca  Litt  2;i,  b.  III.  s.A',  Powell  on  Devises,  273; 
and  see  1  Sand,  on  Uses,  igs  i  aiid  Fonbl.  n.  (e)  to  2  Treat.  £q.  p.  M, 
2d  edit. 


(1)  Mr.  Booth,  it  18  said,  wrote  the  following  postscript  to  an  opi'« 
nion :  '*  Powers  under  wills  are  not  like  powers  under  conveyances,  ope- 
rating by  way  of  use.  The  execution  of  a  power  under  a  devise  is  not 
.the  limitation  of  a  use  ;  no^  not  where  the  devise  is  to  uses :  aa  where 
there  is  a  devise  to  J.  S.  and  his  heirs,  to  the  use  of  A  for  lifei  remain- 
der to  B  intail,  with  power  for  A  to  limit  a  jointure,  or  lease,  or  charge, 
there  will  be  no  seisin  in  J,  S.  consequently  no  such  use  in  A  or  B,  as  it 
executed  by  the  statute  of  uses;  consequently  the  execution  of  the 
power  is  oo  use  ;  it  operates  as  a  devise  under  the  statute  of  wills/'  But 
in  another  opinion  of  Mr.  Booth's,  the  authenticity  of  which  is  equally 
well  known,  he  says,  speaking  of  a  power  of  exchange^  under  a  will  to  a 
tenant  for  life,  that  ''  when  he  (the  tenant  for  life)  executes  his  power 
of  exchanging,  he  is  the  declarer  ef  the  use,  and  a  fee  passes  out  of  the 
stte/e  tf  the  fersam  who  are  the  devisees  to  the  uses  in  the  mil :  for  it  has 
heen  resolved,  that  a  devise  to  an  use  may  be  as  well  as  a  feoffment  to  an 
use;  and  the  uses  under  such  devises  will  have  the  same  operation  as  uses 
under  fcgffinents."      • 

1 4  la 
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In  support  of  the  contrary  opinion^  it  is  insisted  that 
the  statute  of  uses  cannot  refer  to  the  statute  of  wills, 
which  was  not  then  in  contemplation.     It  is  said  to  be 
diflScult  to  conceive  how  uses  created  under  the  testa- 
mentary power  given  by  the  statute  of  wilis^  can  be 
within  the  statute  of  uses ;  and  that  it  may  be  argued 
that  a  statute  can  never  be  considered  as  relatinfir  to  any 
thing  which  did  not  exist  at  the  time  of  its  passiB^, 
But  this  is  well  answered  by  my  Lord  Chief  Justice 
Coke^  who  in  Veruon*s  case  (y),  addressing  himself  to 
the  precise  objection^  said,  it  is  frequent  in  our  booksj 
that  an  act  made  of  late  time  should  be  taken  within  the 
equity  of  an  act  made  long  time  before,  of  which  he  gives 
many  instances  (z).     In  the  principal  case,  that  part  of 
the  statute  of  uses  which  relates  to  jointures,    was 
hold^  to  be  within  the  equity  of  the  statute  of  wills. 
It  appears  io  have  been  thought  in  Andrewes's  case  ii| 
18  Eliz.  (a),  that  the  statute  of  uses  would  operate  on 
uses  created  by  will ;  and  in  Popham  and  Bampfield, 
34  Car.  II.  {b),  and  Burchett  and  Durdant>  2  W.  and 
M.  (c),  the  same  point  was  admitted  both  at  die  bar 
and  by  the  court*    In  the  case  of  Hore  and  Dix^^  12  Car* 
II.  (d),  it  was  resolved,  that  an  use  could  not  be  raised 
without  a  deed.     And  as  to  the  case  of  a  devise  of  land 
to  uses  by  a  will  in  writing,  which  is  not  a  deed,  it 
was  said>  that  that  went  upon  another  reason,  scU.  rather 
upon  the  statute  of  32  H.  VI 11*  of  wills,  than  upon 
the  statute  of  27  H.VIII.  of  uses.     This  case  has 
been  treated  as  an  authority^  that  the  use  is  execute^ 

(y)4Rcp.  1.  («)Mo.  107. 

{%)  And  see  Williams  v.  Drewe  j  (i)  1  Vcm.  7J. 

WiUes,392  5   Lane  V.  Cotton,  1  (c)  2  Ventr.811. 

Com*  100.  (iO  1  Si^  S0«  4A  i^sol* 
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by  tbe  statate  of  wills,  and  not  by  the  statute  of  uses ; 
but,  oa  the  contrary,  it  appears  to  admit  that  the  statutes 
may  haye  a  concurrent  operation*  It  was  in  like  man^ 
UN  admitted  in  Broughton  and  Langley,  3  Ann(/), 
that  a  devise  of  lands  may  be  by  express  words  to  the 
use  of  another  than  the  devisee,  and  that  such  devise 
will  be  executed  by  the  statute  of  uses.  It  should  aeem^^ 
therefore,  upon  principle  as  well  as  authority,  that  die 
statute  of  uses  fnatf  operate  on  uses  created  by  will : 
9nd  that  where  a  seisin  is  created  to  serve  the  uses,  the 
statute  will  in  most  cases  transfer  the  possession  to  them. 
It  is  not  denied,  that  a  demise  unto  and  to  the  use  of  one, 
will  vest  the  legal  estate  in  him,  although  ulterior  uses 
are  declared  in  favour  of  others ;  but  this,  perhaps,  it 
may  be  said^  is  not  by  the  operation  of  the  statute  of 
uses,  but  that  it  depends  on  an  irresistible  inference  of 
the  testator's  intention,  in  analogy  to  the  resolutions  on 
limitations  to  uses  in  deeds. 

It  has  been  observed,  that  whether  a  devise  to  uses 
operates  solely  by  the  statute  of  wills,  or  by  that  sta^ 
tirte  jointly  with  the  istatnte  of  uses  is,  except  in  a  very 
few  caseSj  a  matter  rather  of  speculation  than  of  use . 
ts  it  is  jMW  settled  that  an  immediate  derise  to  uses 
Without  a  seisin  to  serve  those  uses  is  good ;  and  that 
where  the  estate  is  devised  to  one  for  the  benefit  of  ano- 
ther,  the  courts  execute  the  use  in  the  first  or  second  de* 
Yisee,  as  appears  to  suit  best  with  the  *  intention  of  the 
testator.  It  is,  however,  indispensably  necessary^  that 
this  point  should  be  settled.  Suppose  an  estate  to  be 
devised  to  A  and  his  heirs,  to  the  use  of  B  and  his  heirs, 
and  A  die  in  the  testator's  life  time,  is  the  devise  void  ? 

f /)  8  Lord  Raym.  873,  2  8alk.  €79. 

The 
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The  solution  of  this  question  depends  upon  the  previoitt 
one^  viz.  whether  the  devise  do^  or  do  not^  operate  un- 
der the  statute  of  uses.  If  it  do  not^  and  the  use  shoyuld 
be  considered  as  vested  in  B  under  the  statute  of  wills^ 
then  the  death  of  A  would  not  defeat  the  devise.  If  it 
do  operate  under  the  statute  of  uses^  then^  in  fact,  the 
.entire  estate  is  given  to  A^  and  as  the  devise  lapses  by 
his  deaths  there  would  be  no  seisin  to  serve  the  use 
limited  to  B>  whoi  it  ought  to  arise  by  the  death  of  the 
testator^  and  consequently  it  may  be  contended  that  the 
devise  would  be  void.  But  although  it  seems  clear  that 
the  statute  in  this  case  refers  to  the  statute  of  wills>  yet 
as  every  testator  has  a  power  either  to  raise  uses  by  the 
joint  operation  of  the  statute  of  uses  and  the  statute  of 
wills,  or  by  force  of  the  statute  of  wills  only,  perhi^ 
the  courts  would,  in  favour  of  the  intention,  construe  the 
devise  as  a  devise  not  affected  by  the  statute  of  uses,  but 
as  giving  the  fee  to  B  at  once  (g}.  This  cannot,  how- 
ever, be  considered  a  clear  point.  But  even  admitting 
that  the  devise  is  void  at  law,  yet  equity  would  compel 
the  testator's  heir  at  law  to  fulfil  the  intention,  by  con- 
veying the  estate  to  the  same  uses. 

Nor  is  this  the  only  case  in  which  it  is  of  real  import- 
ance that  this  point  should  be  understood.  Till  vre 
ascertain  whether  or  not  a  power  in  a  will  is  a  ccmimon 
law  authority,  or  a  power  deriving  its  efiect  from  the 
statute  of  uses^  we  cannot  discover  in  whom,  by  virtue 
of  an  appointment  under  such  power,  the  l^al  estate  is 
vested.  This  will  be  explained  in  a  subsequent  chap- 
ter (A).      To  prevent  these  questions  arising,    estates 

(g)  See  and  consider  Dobbins  v.  Bowman,  3  Atk.  408 ;  and  Crott  «• 
Hodson,  3  Sro.  C,  C.  da  (A)  Ohapter  5.  pofl. 

should 
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•boald  be  devised  to  the  devisees  at  once*  and  not 
through  the  medium  of  a  devisee  to  uses.  Where  the 
limitations  in  a  vrill  are  numerous,  a  seisin  to  serve 
tbem  is  frequeptlj  created  for  the  sake  of  brevity^  as  it 
saves  the  repetition  of  words  of  gift  precediog  every 
limitation ;  but  the  same  purpose  will  be  effectually  an- 
swered by  devising  the  estate  '^  to  the  uses  after  ex« 
pressed/'  without  naming  any  devisee  to  tl\e  uses>  and 
thea  going  on  in  the  usual  way  with  the  limitations.  If 
it  should  be  thought  necessary^  in  any  case>  to  raise  a 
leisin  to  serve  the  uses^  in  order  to  attract  the  statute  of 
Qies^  several  devisees  to  the  uses  should  be  named^  so 
that^  in  case  of  the  death  of  any  of  them  in  the  life  time 
of  the  testator,  the  estate  might  survive  to  the  others, 
which  it  would  certainly  do  if  the  estate  was  given  to 
them^  as  it  of  course  ought  to  be^  as  joint  tenants* 


Before  we  close  this  head  of  our  enquiry  it  should  b& 
observed,  that  a  seisin  must  be  raised  commensurate  vnth 
the  estates  authorized  to  be  created  under  the  power. 
If  a  life  est^e,  for  example,  were  conveyed  to  A  to 
9uch  uses  as  B  should  appoint,  and  B  were  to  appoint 
to  C  in  fee,  this  disposition  could  not  take  effect  beyond 
the  interest  conveyed  to  A.  And  where  it  is  intended 
that  the  estates  to  be  created  by  the  execution  of  the 
power  shall  be  invested  with  the  l^al  estate  by  force  of 
the  statute  of  uses,  the  land  should  be  conveyed  to  the 
relea^eej  &c.  to  the  uses  intended  to  be  appointed,  and 
liot  to  the  releasee  to  the  use  of  himself  to  the  uses,  as^ 
in  that  case,  any  estate  created  under  the  power  would 
be  an  use  upon  an  use,  and  consequently  would  be  void 
at  law^  although  it  would  be  supported  as  a  trust  in 

equity. 
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equity,     Wfiere  the  legal  estate  is  vested  in  any  person 
independently  of  the  deed  declaring  the  U8es>  as  in  the 
case  of  the  reco^eroir  in  a  recovery,  or  the  conusee  m  a 
fine,  it  should  for  the  same  reason  be  declared,  that  the 
recoveror  or  conusee  shall  stand  seised  to  the  uses,  and 
not  that  the  recovery  or  fine  shall  enure  to  the  use  qf 
ihemy  to  the  uses.     This,  which  is  a  clear  point,  was  so 
laid  down  by  Lord  Hardwicke  in  the  case  of  Lloyd  v, 
Abrahall  (i),  where  a  fine  was  levied  io  two  trustees ; 
and  it  was  declared,  that  it  should  enure  to  the  use  of 
them  their  heirs  and  assigns,  io  the  uses ;  and  Lord 
Hardwicke  decided  the  case  (which  was  argued  by  the 
most  eminent  counsel  of  the  day)  wholly  on  the  ground 
that  the  legal  estate  was  in  the  trustees.    The  case  arose 
upon  a  devise /or  want  of  issue  of  the  testatrix's  body, 
to  whom  no  estate  was  limited ;  and  Lord  Hardwicke 
supported  the  devise,  which  was  otherwise  void  as  too 
remote,  because  it  was  of  trust  estates ;  and  he  was  of 
opinion,  that  if  there  had  been  issue  living,  who  had 
brought  a  bill  for  a  conveyance,  the  court  would  have 
decreed  a  strict  settlement  in  order  to  effectuate  the 
devises  over.     The  estate  is  to  this  day  enjoyed  und^ 
this  decision ;  but  unless  in  a  case  where  the  trusts  are 
executory,  and  not  executed,  such  a  decision  would  not 
now  be  made.     A  mere  devise  i^ot  pointing  to  a  future 
settlement,  must  receive  the  same  construction,  whether 
the  testator  be  seised  of  the  legml^  or  only  of  the  equity 
able  estate;;  or  whether  he  devise  legal  or  equitable 
estates  to  the  devisees  intended  to  iake  beneficially. 
Sometimes  in  a  power  to  appoint  a  life  estate  \t  is  ne- 

(0  T.  Term  27  and  18  Gea.  II.  M&i    a^d  ice  Rielp  vi  Hsf, 
MS. ;  and  in  Appendix. 

cessary 
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ceisary  to  authorize  a  limitatioa  to  trustees^  to  preserve 
contiagent  remainders  in  the  instrument  creating  the 
power^  of  which  the  life  estate  is  to  take  precedence. 
This  should  always  be  attended  to.  Where  an  estate  is 
limited  to  trustees  and  their  heirs  generally^  to  preserve 
contingent  remainders,  and  a  general  power  of  appoint- 
ment is  afterwards  given^  they  will  take  the  fee^  because, 
under  the  power,  contingent  remainders  might  be  created 
which  would  be  liable  to  be  defeated  if  the  fee  wer^ 
not  Tested  in  the  trustees.  This  question  of  course 
arises  only  in  those  cases  where  the  court  can,  in  favour 
of  the  intention^  hold  the  trustees  not  to  take  the  fee, 
although  the  estate  is  limited  generally  to  them  and 
their  heirs,  and  is  not  confined  to  the  life  of  the  persoQ 
taking  the  precedent  estate  of  freehold  {h). 

(k)  SeeVenables  v.Morris,  7  Term  Rep.  349«  438;  Doe  v.  Hickt^ 
ib.  433 ;  Baker  v.  Anscombe,  1  New  Rep.  25  3  Curtis  v.  Prioe^  13  Ves. 
hio.S9. 
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trf  THE  OBJECTS  FOR  WHICH  A  POWER  MAY  BE  CRBAtfiII« 


iVe  come  now  to  consider  the  validity  of  a  power  with 
reference  to  its  object. 

And,  first,  a  power  may  be  reserved  to  revoke  the 
whole  settlement,  or  even  any  particular  limitation  in 
the  settlement,  leaving  the  other  limitations  unaflTectcd  (/). 
Where,  however,  a  man  has  an  estate  to  which  powers 
are  annexed,  and  it  is  intended  to  leave  his  estate  undts^ 
turbed^  but  to  reserve  a  power  to  revoke  the  powers 
given  to  him  and  all  the  subsequent  estates,  it  should 
not  simply  be  declared  that  all  the  limitations,  &c.  sub- 
lequent  to  his  estate  may  be  revoked,  but  it  should  be 
expressly  provided  that  his  powers  may  be  revoked.  For 
in  a  case  where  under  a  settlement  A  was  made  tenant 
for  life,  with  powers  of  leasing,  &c.  and  the  settlement 
directed,  that  unless  he  settled  another  estate  to  the  same 
uses,  all  the  uses,  &c.  subseqiunt  to  his  estate  for  life 
should  cease ;  and  he  neglected  to  make  the  settlement ; 
it  was  determined,  that  the  estates  created  by  A,  under 
his  powers,  were  not  defeated,  as  there  was  no  express 
declaration  to  that  effect,  so  that  the  court  considered  the 
powers  as  benefits  annexed  to  the  estate  for  life,  which 
were  not  intended  to  be  defeated  (m). 

(/)  Thomson  v.  Freston,   2  Ro.    (m)  Freke  v.  Lord  Bsnrhghm,  S 
Altf.  202,  (B)  pL  1;  Anon;  1        Bio.C.C.274. 
Str.  584. 

So 
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So  a  power  may  be  reserved  to  raise  concurrent  in- 
terests for  different  purposes^  as  powers  to  a  tenant  for 
life  to  grant  a  jointure  to  his  wife^  and  to  create  aterm^ 
to  commence  from  his  deaths  for  securing  younger  chil- 
dren's portions^  in  which  case^  during  the  continuance  of 
the  jointure^  the  term  will  not  take  effect  in  point  of 
interest^  but  shall  go  on  in  time,  and  the  residue  of  the 
term  that  remains  unexpired  after  the  death  of  the 
jointress^  shall  take  effect  in  interest  and  no  more(&). 

Where  the  object  of  a  power  is  to  create  a  perpetuity, 
it  will  be  considered  simply  Toid.  This  was  decided  in 
the  great  case  of  Spencer  and  the  Duke  of  Marlbo- 
rough {o)j  where,  in  a  strict  intail,  under  a  will,  a 
power  was  inserted  authorizing  trustees  on  the  birth  of 
each  unborn  tenant  in  tail>  to  revoke  the  uses  limited  tp 
them,  and  to  limit  the  estates  to  them  for  their  lives, 
with  remainder  to  their  sons  in  tail.  Lord  Chancellor 
Northiugton  held  this  power  to  be  void,  as  tending  to  a 
perpetuity,  and  repugnant  to  the  estate  limited.  And 
this  decree  was  confirmed  in  the  House  of  Lords,  upon 
the  unanimous  opinion  of  the  Judges,  that  such  a  power^ 
whether  in  a  deed  or  will,  was  void. 

But  a  general  power  to  appoint  to  children,  grand- 
children, or  issue,  without  expressing  the  time  within 
which  they  must  be  bom  is  good,  as  the  donee  maj/  ap- 
point to  such  issue  as  are  within  the  line  of  perpe- 
tuity  (p). 

{ii)  l^dwards  v.  Slater,  Hard.  4ia        v.  Pdhill,  1 1  Ves.  jon.  257. 
(o;  Dom.  ProG.  1763 ;  5  Bro.  P.    (f)  Roudedgc  v,  Donil^  2  Ves« 
C.  592;  see  and  cooiider  Ware       jun.  357, 
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SECTION  IV- 


#F  THB  EFFECT  OF  THE  CREATION  OF  POWERS  ON  THC( 
B8TATES  LIMITED  IN  THE  INSTRUMENTS  CREATlMa 
THEM* 

Xt  remaios  only  to  consider  the  effect  of  the  creation  of 
ft  power  on  the  estates  limited  in  the  instrument  creating 
H :  the  effect  of  the  execution  of  powers  will  form  a 
subject  of  future  enquiry. 

Where  a  power  of  revocation  is  deemed  Yoid>  as  in 
the  Duke  of  Marlborough's  case  noticed  in  the  last  sec-* 
tion,  of  course  the  estates  actually  limited  in  the  instru-* 
ment  creating  the  power,  cannot  be  affected  by  the  power, 
but  will  take  effect  in  the  same  manner  as  if  it  had  not 
been  inserted  ia  the  instrument.  And  the  law  h  the 
same  in  regard  to  estates  given  in  default  of  any  sp-' 
pointment  under  a  power  which  is  void  in  its  creation* 
Therefore^  if  under  a  covenant  to  stand  seised  a  general 
power  of  appointment  be  reserved,  or  given,  to  any 
person,  and  for  want  of  such  appointment,  the  estate  be 
lioiited  to  some  person  within  the  consideration  of  blood 
or  marriage,  as  the  power  would  be  void,  the  estate 
limited  in  default  of  appointment  would  take  effect  in 
possession  (9). 

It  is  obvious,  that  every  power  of  appointment  ii^ 
strictly  speaking,  a  power  of  revocation  to  the  extent 
of  its  operation  ;  but  still  there  is  a  striking  distinctiott 

« 
{q)  Warwick  v.  Garrard,  2  Von.  7 ',  Goodtitle  v.  Pettoe,  Fitzg.  299^ 

between 
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Between  estates  actually  limited  in  a  settlement  with  a 
power  of  revocation^  and  estates  limited  in  default  of 
the  exercise  of  a  preceding  power  of  appointment.  In 
the  first  case^  the  estates  are  Tested  subject  to  be  re** 
Voked>  or  defeated^  by  the  exercise  of  the  power. 

Whether^  in  the  last  case,  the  estates  limited  in  default 
of  appointment  are,  during  the  continuance  of  the 
power^  contingent  or  vested,  has  been  the  subject  of  much 
discussion.  The  question  arose  in  Leonard  Lovie^s 
case  (r),  and  it  was  determined,  that  the  estates  limited 
in  default  of  appointment  were  contingent  ( « ) .  In  Wal-* 
pole  V.  Lord  Conway  (^  Lord  Hardwickc  held  the  same 
opinion.  In  Cunningham  v.  Moody  (u)  his  lordship  is 
supposed  to  have  altered  his  opinion,  and  to  have  deter- 
mined, that  the  power  of  appointment  does  not  suspenU 
the  vesting  of  the  subsequent  remainders  ;  and  in  Doe 
v,  Martin  (k;),  after  a  splendid  argument^  it  Was  solemnly 
decided,  that  the  estates  limited  in  default  of  appoint- 
ment were  vested  subject  to  be  divested.  The  court  re- 
lied on  Cunningham  x).  Moody  in  opposition  to  Leonard 
Lovie^s  and  Lord  Conway's  cases^ 

Mr.  Fearne^  who  discusses  these  cases  («*)>  enforces 
the  authority  of  Doe  and  Martin,  and  between  the  case 
ander  consideration,  and  those  upon  limitations  after  a 
<^tingent  limitation  of  the  fee  simple,  takes  this  clear 
distinction,  that  in  the  latter  the  limitation  is  originally 
wA.  finally  contained  in  and  made  by  the  conveyance  it^ 
self,  while  the  former  have  no  existence  till  the  power 

(f)  10  Rep.  78>  see  fo.  S5  a.  (u)  1  Vcs.  174. 

(x)  See  2  Ves.  juD.  704,  5,  6.  '  (w)  4  Term  Rep.  39;  and  see  Doe 

(t)3  Barnatd.  153^  ice  4  Term  «.  Weller,  7  Term  Rep.  478. 

Rep.  57  n }  and  see  2  Vet.  jun.  (:r}  Cont.  Remaind^rs^  290-^99, 

709.  4th  edit. 

K  is 


130      *  OF  THJI  £rP£CT  OF 

is  executed,  so  that^  in  truths  there  is  no  estate  limited 
until  an  appointment  is  made. 

Lord  Rossljn,  however,  in  a  still  later  case(y),  at 
first  considered  this  doctrine  very  doubtfuL  He  ia-* 
sisted,  that  in  Cunningham  v.  Moody,  it  was  not  neces* 
sary  to  determine  the  point,  and  treated  the  case  of  Doe 
and  Martin. as  a  case  of  compassion.  However,  the 
point  did  not  then  call  for  a  decision ;  and  in  pronounc- 
ing his  decree  he  did  not  advert  to  it.  In  a  subsequent 
case  he  treated  it  as  clear,  that  the  power  did  not  pre- 
vent the  estates  vesting  (z).  Without  considering  whether 
it  was  absolutely  necessary  to  decide  the  point  in  Cun* 
ningham  and  Moody,  Lord  Hardwicke's  opinion  is  too 
clearly  expressed  to  be  misunderstood.  He  said,  that 
the  power  of  appointment  did  not  make  any  alteration  in 
the  vesting  of  the  remainder  in  fee ;  for  the  only  effect 
thereof  was,  that  the  fee  which  was  vested  was  thereby 
subject  to  be  divested. 

Besides  these  leading  cases  there  are  several  dicta 
upon  this  point.  In  a  case  hi  Lord  Raym.  (a),  Powell 
Justice,  said,  that  if  a  fee  simple  be  limited  to  such 
persons  as  A  shall  appoint  by  his  will,  remainder  over, . 
that  is  a  good  remainder  vested  till  the  appointment. 
In  Goodill  v.  Brigham  (6),  Mr.  Justice  BuUer  put  the 
very  same  case,  namely,  a  power  to  A  to  appoint  the 
fee,  and  in  default  of  appointment  to  himself  in  fee^ 
and  held,  that  A  could  take  nothing  till  his  deaths  or 
till  his  appointment.  But  he  must  for  the  moment  have 
forgotten  the  decision  in  Doe  and  Martin,  which  was 
decided  eight  years  before,  whilst  he  was  a  Judge  of 

(y)  SmUh  V.  Lord  Camelford,  2     (a)  Vol.  2.  1  iSo. 

Ves.  jun.  698.  fhj  I  Bos.  and  Pull.  igs. 

(x)  Sec  S  Vfis.  jun.  748. 

the 
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the  King's  Bench^  and  in  which  he  entirely  concurred  ; 
and  in  a  case  which  occurred  about  the  same  period  as 
Goodill  V*  Brigham^  he  treated  the  fee  as  clearly  vested 
till  appointment^  and  I'efef  r^d  to  the  case  of  Doe  and 
Martin  as  an  authority  in  that  respect*  Lord  Thur- 
low(c).  Lord  Alvanley  (d).  Lord  Redesdale  (e),  the  pro- 
seat  Master  of  the  Rolls  (/),  and  Lor4  Eldon(o^), 
have  dll  expressed  themselves  decidedly  of  the  same 
opinion* 

The  result  of  the  authorities^  thercfore>  is,  that  the 
power  of  appointment  does  not  prevent  the  vesting  of  the 
estates  limited  in  default  of  appointment;  and  it  is 
equally  clear  that  the  same  doctrine  applies  to  personalty ; 
and  that  where  the  money  is  absolutely  given  over  in 
default  of  appointment^  it  is  vested,  subject  to  be  divested 
by  the  execution  of  the  power  (A). 

Where  a  term  is  created  by  a  settlement  to  raise  por- 
tions^ with  a  general  power  of  revocation  of  the  settle- 
ment^ although  the  portions  become  actually  due,  yet^ 
^hile  the  power  subsists,  it  suspends  and  prevents  the 
portions  from  being  payahte,  because  the  donee  of  the 
.  power  may  revoke  at  any  time  before  the  portions  are 
raised  and  paid,  although  the  right  to  the  portions  is 
become  vested  under  the  terms  of  the  settlement  ( i ) . 

(c)  Madoc  V.  Jackson,  2  Bro.  C.  C.  (A)  Coleroan  v.  Seymour,   1  Ves. 

588; seel  Rep. T.Redc8dale,293.  209;  sec  2  Ves.  208;  Gordon 

(<0  See  4  Ves.  jun.  636 ;  Vandcr-  v.  Levi,  Ambl.  364 ;  Reade  x/. 

2ee  V.  Aclom,  ib.  771.  Reade,  5  Vcr.  jun.  748. 

(0  See  1  Rep.  Temp.  Redeidale,  (f)   Reretby    v.  Newland,    2    P. 

293.  Wma.  93,  affd.  Dom.  Proc.  2 

(/)  See  7  Ves.  jun.  583.  Bro.  P.  C.  487.                         " 
'  (if)  See  10  Ves.  jan.  265. 

« 
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BY  WHOM  POWERS  MAY  BE  .EXECUTED. 


SECTION  I. 

OF  THE  LEGAL  CAnClTT  OF  THE  DOXEE. 

J.  o  ascertain  by  whom  a  power  may  be  executed,  we 
must  first  enquire  into  the  legal  capacity  of  the  claimant ; 
and,  secondly,  we  must  examine  the  instrument  creating 
the  power^  to  see  that  he  is  duly  authorized  to  perform 
the  act.  I  propose,  therefore,  to  consider,  first,  who 
is  by  law  capable  of  executing  a  power ;  and,  secondly, 
to  state  a  few  special  cases  which  have  arisen  on  the 
second  head  of  enquiry. 

And,  first,  every  person  who  by  the  laws  of  England 
is  capable  of  disposing  of  an  estate  actually  vested  in 
himself,  may  exercise  a  power  over  land,  or,  in  other 
words,  direct  a  conveyance  of  that  land. 

By  the  common  law  a  married  woman  cannot  dispose 
of  her  own  estate  without  a  fine  or  recovery;  but,  simply, 
as  the  instrument,  or  attorney  of  another,  she  may  con- 
vey an  estate  in  the  same  manner  as  her  principal  could, 
because  th^  conveyance  i^  .considered  ^s  the  deed  of  the 
principal  and  not  of  the  attorney,  and  her  interest  is  not 
^tflfected. 

When  we  consider  that  4  power  not  simply  collateral 
^ivcs  the  complete  dominion  over  the  estate  to  the  extent 

of 
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of  the  power,  we  may  perhaps  incline  to  think,  that  a 
married  woman  ongbt  not  to  be  permitted^  in  opposition 
to  the  rule  of  law,  to  divest  herself  of  any  estate  or 
interest  by  the  mere  -exeeution  of  a  writing  without  a 
fine  or  recovery,  altliough  certainly  there  is  no  objection 
to  her  executing  a  power  simply  collateral.     And  that 
great  lawyer  Chief  Justice  Bfidgman  appears  to  have 
adopted  this  distinction  (A).     However,  it  has  long  been 
firmly  settled,  that  a  married  woman  may  execute  a 
power  whether  appendant,  in  gross,  or  simply  collate- 
ral {/).     Thus,  if  a  married  woman  is  tenant  for  life, 
with  a  power  of  leasing  in  possession,  she  cannot  raise 
A  mortgage  term,  for  instance,  without  a  fiae  or  reco* 
very ;  but  by  the  mere  execution  of  her  power  she  may 
create  a  lease  which  will,  at  least  in  part,  and  may 
perhaps  wholly,  take  effect  out  of  her  interest.     So  if 
•he  has  a  general  powder  of  appointment,  with  remain- 
der, in  default  of  appointment,  to  herself  in  f^e,  she  can- 
Mt  affect  the  remainder  vested  in  her  except  by  a  fine  or 
reeovery  ;  but  she  may  defeat  the  remainder,  and  con* 
vey  away  the  estate  by  thp  execution  of  her  power. 

It  is  not  material  whether  the  power  is  given  to  an  un* 
^ftrried  woman,  who  afterwards  marries  (m) ;  or  to  a  wo^ 


^^)  See  1  Chs.  Ca.  18  >  2  Froem. 
^^8;  aud  see  Blitbe*s  case,  2 
^reem.  91  i  and  Godolpbinv. 
^^odolpWn,  1  Ve«.  21. 

'^  I^arrii  v.  Graham,  1  Ro.  Abr. 
3^9,  pi.  12,  2  Ro.  Abr.  247, 
P^-  Q',  Gibbons  v.  Moultoo, 
^inch.  346;  Daniel  v.  Uply, 
^Ich.  39  J  Godb.  a27,  pi  4J9  ; 


Bayley  v.  Warbarton,  2  Com. 
494 ;  Tomlinson  v.  Dighton,  1 
P.  Wms.  149 1  Travel  v.  Travel, 
3  Atk.  711,  2Ve8.  191,  cited 
by  Lord  Hardwicke. 
(m)  Gibbpns  v.Moulton,Fincli345; 
Churchill  v,  Dibben,  Acg.  Lib. 
A,  1753,  fol.  252. 
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man  wbile  she  is  manried,  who  afterwards  takes  another 
husband  (n) :  in  both  cases  she  may  execute  the  power^ 
and  the  concurrence  of  her  husband  is  in  no  case  es- 
sential. But^  of  course^  a  power  given  expressly  to  a 
woman  *'  being  sole/'  cannot  be  executed  by  her  during 
her  coverture  (o). 

It  must  be  remarked,  that  on  the  authority  of  the 
case  of  Rich  v.  Beaumouut  {p),  it  has  been  sometimes 
considered  doubtful  whether  a  power  given  to  a  feme  sole 
was  not  suspended  by  hes  marriage.  The  cage  was : 
That  in  a  settlement  powers  were  given  to  a  single  wo- 
man  to  be  executed  by  deed  or  will ;  she  afterwards 
married ;  and  during  her  coverture  exercised  the  powers 
by  will.  Upon  a  bill  filed  by  the  appointee  to  establish 
the  execution  of  the  power^  Lord  King  diAitsse^  it^  on 
the  ground  that  the  remedy  lay  at  law ;  but  upon  appeal 
to  tW  House  of  Lords  the  disniission  was  reversed^  and 
the  Court  of  Chancery  was  directed  to  state  a  case  for 
the  opinion  of  the  Court  of  King'«  Bench^  but  it  has 
never  been  ascertained  what  ultimately  became  of  the 
case  (q).  The  case^  however,  has  frequently  been  cited 
as  ^\\  authority  that  a  feme  covert  may  exercise  such  a 
power  (r).  In  one  case  (s)  Lord  Hardwicke  said,  ^'  It 
has  been  determined  in  this  court,  that  a  feme  covert 
can.  execute  a  power  as  in  Travel  x;.  Travel,  and  in  Rich 

(n)  Bayley  v.  Warburton,  2  Com.  (p)  3  Bro.  P.  C.  306. 

494;  Burnet  v.  ManOy  1   Ves.  {q)  4  Yin.'  Abr.  168,  pi.  26;  29 

157.  Vin.  Abr.  277,  pK  47 ;  3  Bia 

(0)  Lord  Antrim  v.  Duke  of  Buck-  P.  C.  308. 

ingharo,  1  Cha.Ca.  17, 2  Frecm.  (r)  Sec  S  Atk.  711. 

16S.  There  is  an  imperfect  note  (s)  See  2  Vet.  191. 

of  this  case  in  1  Sid.  101 . 

V.  Beaumontj 
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V.  Beaumount,  wbere  the  Lords  scut  a  case  to  B.  R,  for 
their  opinion^  .which  they  never  did  before:"  and  in 
another  case,  it  is  expressly  stated,  arguendo  {t)y  that  a 
case  was  sent  from  the  Court  of  Chancery  for  the  opi- 
Hicrn  of  B.  R.,  where  it  was  held  a  good  appointment. 
But,  whatever  was  the  decision  in  this  case^  the  law  is 
now  clearly  settled  that  a  feme  covert  may  execute  a 
power  given  to  her  whilst  sole. 

In  Peacock  v,  M onk^  Lord  Hardwickc  doubted  whe- 
ther an  heir  at  law  of  a  woman  would  be  bound  by  a 
mere  agreement  entered  into  before  marriage  between 
her  and  her  husband^  that  she  might  dispose  of  her    / 
estate  notwithstanding  her  coverture  (u).  But  in  Wright 
t;.  Eaglelield  (x\  Lord  Nortliing^on  held,  that  the  wife 
might  execute  her  power  in  the  same  manner  as  if  she 
had  a  power  over  a  legal  estate ;  ana  his  decree  was  af- 
firmed in  the  House  of  Lords,     lu  this  case^  indeed^  the 
l^al  estate  was,  at  the  time  of  the  articles,  outstanding 
in  trustees  (y) ;  but  Lord  .Northington  agpears  to  have 
grounded  his  decision  on  Xhe  fact,  that  tl^  execution  of 
the  power  was  in  favour  of  children ;  and,  therefore, 
there  was  a  meritorious  consideration.     In  a  case  which 
occurred  a  few  months  before  (z),  where  the  wife  had 
the  legal  estate  vest^  in  herself,  but  had  by  articles  a 
power  to  dispose  of  it,  which  she  executed  in  favour  of 
a  nsitural  son,  and  then  joined  with  her  husband  in  levy- 
ing a  fine  to  other  uses  j   Lord  Northington  held  the 
execution  of  the  power  to  be  void,  and  that  the  estate 

(/)  2  Ves.  64  J  an4  sec  1  Ves.  303^  (y)  Wright  v.  Lord  Cadogan,6  Bro. 

305.                            ,  P.C.  156. 

(a)  2  Ves.  IQi,  («)  Bramhall  v.  Hall,  AmbL  467 j 

(x)  Ambl.  468.  *ee  Ambh  4/4, 

K  4  passed 
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passed  by  the  fine^  and  the  court  could  not  lend  its  aidi 
because  there  was  no  meritorious  consideration. 

Lord  NorthingtoD^  however^  was  not  correct  in  hold-^ 
ing  a  consideration  to  be  necessary.  The  true  principle 
on  which  equity  ought  to  laid  its  aid  is>  that  the  agrees 
ment  having  been  made  on  marriage^  the  husband  would 
be  compelled  to  make  a  l^al  settlement.  Accordingly^ 
.'  in  Rippon  v.  Dawding(a)^  Lord  Camden  held^  that 
under  an  agreement  entered  into  previously  to  marriage^ 
a  devise  by  a  feme  covert  seised  of  the  legal  estate  was 
valid,  and  he  would  not  enter  into  the  consideration  of 
the  objects  in  favour  of  whom  the  estate  was  devised. 
He  said^  it  was  a  mistake  to  call  it  a  question  between 
volunteers.  The  agreement  was  made  on  marriage>  and 
the  wife  might  have  compelled  the  husband  to  join  with 
her  in  a  fine^  and  he  thought  the  case  was  governed  by 
Wright  V.  Cadogan^  although  the  legal  estate  was  vested 
in  the  wife. 

But  where  the  agreement  is,  that  the  wife  may  dis- 
pose of  the  estate  by  will^  a  will  made  before  the  mar- 
riage^ although  subsequently  to  the  agreement,  will  be 
revoked  by  the  marriage^  unless  expressly  authpri'^ed 
by  the  articles  to  be  made  before  marriage  (i). 


An  infant  cannot^  at  common  law,  alien  his  estate^ 
unless  by  force  of  a  custom  ;  but  he,  like  sifeme  covert^ 
may  at  common  law  do  any  act  where  he  is  a  mere  in- 
strument, or  conduit  pipe,  and  his  interest  is  not  con- 
cerned (c).     Upon  the  same  principle  it  would  seenl  to 


•  • 


(a)  Ambl.  565,  1  Powell,  Codtr.        534;  Doe  t>.  Staple,  2 Tcrai  Rep. 

73 ;  and  sec  2  Terra  Rep.  6g5,  684  j  sec  particularly  page  697. 

(h)  Hodsden  v.  Lloyd,  2  Bro.  C  C.    (c)  See  3  Atk.  710. 

follow^ 
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folfow^  that  ftQ  infant  may  execute  a  power  simply  eoU 
lateral^  deriving  its  effect  from  the  statute  of  uses. 

AtfA  it  has  heen  thought  that  an  infant  may  execute  even 
powers  appendant  and  in  gross.  The  case  of  HoUings- 
head  v.  Hollingshead  ((i)  is^  as  reported^  an  authority 
that  way.  An  infant  tenant  for  life>  with  a  power  to 
joiature  upon  his  marriage^  covenanted  to  settle  lands  on 
his  wife^  and  afterwards  died  without  having  made  any 
Jointure^  and  equity  made  good  the  jointure^  which,  at 
the  facts  are  stated,  could  only  he  on  the  principle  that 
the  infant  had  a  disposing  power.  But  the  late  Lord 
Alvanley  seemed  to  think  that  the  infant  had  done  some 
act  after  he  came  of  age  to  confirm  the  jointure f€j : 
And  in  a  case  at  the  Rolls  in  the  year  llSSy  the  Master 
of  the  Rolls  said,  that  the  case  of  HoUingshead  v.  Hoi* 
liogshlBad  was  an  idle  case,  and  not  law(/)(i).  In 
the  great  case  of  Hearle.  v.  Greenbank  (g),  both  the 
counsel  and  the  court  said  repeatedly,  that  there  wall  no 
case  in  which  it  had  been  decided  that  an  infant  could 
execute  a  power  appendant  or  in  gross.  Lord  Hard- 
wicke  said,  that  the  applying  for  several  private  actfe  of 
parliament  to  enable  infants  to  execute  powers  given  to 

(d)  2  P.  Wms.  229,    1  Stra.  (504,  March,  1738 ;  16  Vin.  Abr.48a> 

Gilb.  Eq.  Rep.  168  5  4  Bro.  C.  C.  pi.  3 }  and  see  Lord  Kilmurray  v. 

^  cited.  Dr.  Grey,  2  P.  Wms.  67 1  citcd^ 

(f)  See  4  Bro.  C.  C.  466.  explained  4n  3  Atk.  713. 

(/)  ColtoQ  V.  Hoskms,  RolU,  21  (g)  3  Atk.  695,  1  Ve».  296. 


(1)  I  have  not  been  able  to  find  any  case  on  this  point  in  Reg.  Lib. 
The  point  probabry  arose  incidentally  in  a  case  of  Colton  and  Newland, 
which  appears  from  the  registrar's  book  to  have  been  before  the  Master  of 

the  ?Lolls>in  Hilary  Term,  1738. 

.  ■  ■  •      •  • 

theni^ 


h 
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thein>  shewed  the  sense  of  mankind  in  this  respect ;  and 
he  held  decidedly^  that  a  power  to  a  feme  covert^  an  in-  . 
fiint^  to  appoint  an  estate^  notwithstanding  her  cover- 
turOj  did  not  authorize  her  \jo  appoint  the  estate  during^ 
her  infancy^  as  it  was  a  power  to  be  exercised  over  her 
own  inheritance*  Lord  Hardwicke>  in  this  case^  shewed 
not  only  that  the  power  could  not  be  legally  executed 
during  the  donee's  infancy^  but  that  the  testator  did  not 
Vitend  that  it  should  be^  as  he  gave  it  expressly  dur- 
ing coverture^  but  not  during  infancy^  and  expressio 
nnius  est  exclusio  alterius.  From  this  it  has  been  in- 
ferredj  that  Lord  Hardwicke  was  of  opinion  that  suchr 
a  power  mighty  by  express  words^  be  given  during  in- 
fancy ;  but  it  is  manifest,  that  he  merely  intended  to 
shew,  that,  even  if  such  was  the  doctrine,  it  would  not 
apply  to  the  case  before  him.  It  would  be  a  bold  de^ 
cis^Q  that  an  infant  may  have  a  power  of  disposition 
over  an  estate  through  the  medium  of  the  statute  of 
Mes.  Before  the  statute,  it  is  clear,  that  an  infant  could 
not  alien  an  use  limited  to  him,  that  is,  could  not  direct 
his  trustee  to  convey  the  estate  to  a  third  person.  In 
that  respect  equity  followed  the  law.  Now  the  statute 
only  operates  upon  what  were  uses  at  the  time  it  passed. 
A  power  not  simply  collateral  is  a  bei^eficial  right  to  di- 
rect the  trustee  to  convey  the  estate  to  whom  you  shall 
appoint.  This  direction  an  infant  cannot  give  by  reason 
of  his  non-age.  Therefore,  the  appointee  never  gains 
an  use,  or  equitable  right,  upon  which  the  statute  can 
operate.  The  law  is  already  carried  to  its  utmost  limit 
in  the  power  given  to  femes  covert,  and  the  disability 
of  an  infant  is  much  stronger  than  that  of  a  married 
woman. 

.      .  Upon 
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Upon  the  whole  it  should  scetn^  that  an  infant  cannot 
exercise  a  power  oyer  real  estate^  unless  it  be  a  power 
simply  collateral^  but  as  to  personalty^  clearly  he  may 
exercise  a  power  over  that^  at  the  age  at  which  by  law 
he  may  dispose  of  personalty  to  which  he  is  absolutely 
entitled  (A).   ,       ^    /^       .     - 


•^  * 


(h)  Hearle  v.  Greenbank^  ttbisi^. 


SECT. 
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SECTION  11. 


4)F  THE  WORDS  OF  THE  DCSTRUMENT  CRXATINO 

THE   POWER. 

XT  is  unnecessary  to  observe^  that  a  power  to  be  executed 
bj  the  survivor  of  two  persons^  cannot  be  executed  bj 
the  one  first  dying  (f).  Lord  Thurlow  has  even  de- 
cided that  such  a  power  cannot  be  executed  by  the  two 
persons  during  their  joint  lives  ( A  )•   Vs 

Formerly  where  a  power  was  given  to  executors  to 
sell,  and  one  of  them  refused  the  trusty  it  was  clear 
that  the  others  could  not  selL  ,  But  the  statute  of  21 
Hen.  VIII.  c.  4^  provided,  that  where  lands  arc  willed  to 
be  sold  by  executors,  and  part  of  them  refuse  to.  be  ex^ 
ecutors,  and  to  accept  the  administration  of  the  willj 
all  sales  by  the  executors  that  accept  such  administration, 
shall  be  as  valid  as  if  all  the  executors  had  joined.  But 
although  one  refuse,  the  others,  it  is  said,  cannot  sell  to 
him,  because  he  is  still  party  and  privy  to  the  will  (/). 

It  is  regularly  true,  at  commou  law,  that  a  naked 
authority  given  to  several  cannot  survive.  Therefore,  if 
a  man  devise  his  lands  to  A  for  life,  and  that  after  his 
decease  the  estate  shall  be  sold  by  the  executors,  naming 
them,  as  by  B  and  C  his  executors,  or  by  B  and  C  who 
are  not  named  executors,  in  that  case,  if  one  of  them 
die  during  the  life  of  A,  the  other  ctumot  sell,  because 

(f)  Bishop  of  Oxon  v.  Leightop>  2    (i)  Mac  Adam  v.  Logan,  3  Bro. 
Vera.  370.  C.  C.  320. 

(/)  Ca  Litt.  113  8. 

the 
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ihe  words  of  the  testator  would  not  be  satisfied  (m). 
The  same  doctrine  seems  to  apply  to  powers  operating 
under  the  statute  of  uses^  for  in  a  case  where  cestui  qM 
use  in  fee  before  the  statute  of  uses,  willed  that  hit 
feoffees  A,  B,  and  C^  should  suffer  his  wife  to  take 
the  profits  for  her  life ;  and  that^  after  her  decease^  tha 
premises  should  be  sold  by  his  said  feoffees.  One  of  tha 
feoffees  died^  and  then  the  wi^  died^  and  the  question 
was^  whether  the  survivors  could  sell,  and  it  was  ruled 
that  they  could  not  (n). 

But  where  the  words  of  the  testator  can  be  satisfied, 
a  court  of  law  will  relax  this  rule.  Therefore,  if  three  or 
more  executors  are  appointed,  and  the  devise  is,  that  the 
estate  shall  be  sold  by  the  executors  generally,  there  the 
survivors  may  sell,  because  the  plural  number  of  ex^ 
ecutors  remains  (,o).  And  this  was  decided  in  a  case 
where  a  man  appointed  that  his  sons  in  law  generally 
should  sell  the  land,  and  before  the  time  of  sale  arrived 
one  of  th^n  died,  and  it  was  adjudged  that  the  sale  by 
the  survivors  was  good,  because  they  were  named  gene- 
rally by  his  sons  in  law ;  and  the  words  of  the  will  in  a 
benign  interpretation  were  satisfied  in  the  plural  number, 
although  they  had  but'  a  bare  authority  ;  but  if  they 
had  been  particularly  named,  then  the  survivors  could 
not  have  sold  (/>). 

In  a  case  in  Dyer  (9),  where  two  executors  were  ap* 

(«)  Co.  Litt.  113  a;  tee  Mo.  6U  (p)  Vincent  and  Lee,  Co.Litt.  1X9 

pL  I72i  and  see  Wtlm.  49 ;  and  .a;  Cro.  Eliz.  2^;  I  Leo.  28$; 

Peyton  p.  Burj,  2  P.  Wms. €06.  3  Leo.  106 ;  Mo.  147  $  Df.  IT7, 

X»)  Dj.  177,  pi.  32  i  and  see  Stile  side  note  to  pi.  32. 

t^.TomsoQ,  Dy.210.  [q)  Dy.  2ig,  side  note  to  pi.  a; 

(0)  Co.  Litt  113  Si  see  Dy.  IJ^s  and  see  Goulds.  2.  S.  C. 


!  pi,  32. 
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SECTION  I. 

or  THE  TRANSFER  OR   DELEGATIOH   BT   THS   AOT   01^ 

THE  DONEK. 

Xn  consideripg  this  branch  of  our  subject,  we  may 
enquire,  Ist^  Whether  a  power  is  transferable  by  the 
act  of  the  donee  of  the  power ;  and>  2dly,  in  what 
cases  it  is  transferred  or  executed  by  force  of  particular 
acts  of  Parliament^  or  by  act  of  law. 

And  firsts  where  a  man  has  only  a  particular  power, 
as  a  power  to  lease  for  life  or  years^  he  camiot  make  a 
le^se  by  letter  of  attorney,  by  force  of  his  power  (x), 
because  it  is  not  a  lease  of  the  land;  but  Z  declaration 
of  the  prior  use ;  and  the  lessee  comes  in  by  the  ori- 
ginal agreement  under  the  first  settlement.  The  power 
19  in  such  case  personal  to  tlie  owner  of  the  land,  for 
it  refers  to  the  first  settlement  (j/). 

So,  wherever  a  power  is  given>  whether  over  real 
or  personal  estate,   and  whether  the  execution  of   it 

(jr)  Lad^  Gresbani't  case,  before  Wray  and  Anderaon,  Ch.  Joa. 
9  Rep.  70  a  cited ;  2  Rol,  393 j  agreed.  See  Attorney-General  v.  Gndyll, 
Bonb.  29 ;  but  note,  tbat  it  was  not  necessary  to  decida  tbis  point ;  and 
IM  Ort>y  V.  Mobiin>  2  Vem.  542.  (y)  See  P^m.  436. 

will 
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will  confer  the  legal  or  only  equitable  right  on  the  ap- 
pointee^ if  the  power  repose  a  personal  trust  and  confi* 
ilaoce  in  the  donee  of  it^  to  exercise  his  own  judgment 
tod  discretion^  be  cannot  refer  the  power  to  the  exe- 
cution of  another,  for  delegatus  non  potest  delegare. 
Therefore,  where  a  power  of  sale  is  given  to  trustees  or 
executors,  thej  cannot  sell  by  attorney  (z).     So^  where 
a  father  had  a  power  of  appointment  to  his  children 
over  a  real  estate,    and  he  delegated  the  power  to  his 
wife.   Lord  Hardwicke  said,    that  this  must  be  consi- 
dered as  a  power  of  attorney,   which   could   be   exe- 
cuted only  by  the  husbaud,  to  whom  it  was  solely  con- 
fined, and  was  not  in  its  nature  transmissible  or  dele- 
gatory  to  a  third  person  (a).     Again,  where  personal 
estate  was  given  to  such  charitable  use  as  A  should 
appoint ;    and  he  directed  the  money  to  be  applied  as  B 
should  appoint.  Lord  Hardwicke  held  the  delegation 
void  (6).     So^  where  a  testator  gave  his  wife  a  power 
to  appoint  personalty  amongst  their  children,  and  she 
delegated  this  power  by  her  will  to  others.   Sir  Tho- 
mas Clarke  determined  that  the  delegation  was  void  (c); 
^uid  the  point  has  been  so  decided  by  Lord  Rosslyn  (d). 
On  the  same  ground,  a  person  whose  consent  is  made 
requisite  to    the  due  execution  of  a    power,    cannot' 
authorise  another  as  his  attorney,  to  consent  to  any  exe- 
cution of  it  ( c ) . 
It  is  frequently  contended  in  practice,  that  a  donee 

(z)  Combes's  case,  9  Rep.  7^  b.  (c)  Alexander  v.  Alexander,  2  Ves. 

(«)  Ingram  v.  Ingram,  ^  Atk.  88.  640. 

(i)  Attomey*Gcneral    v.  Berry-  (//)  Brislow  v.Warde,  SVes.  Jun. 

man,  2  Veg.  643,  cited  j  and  see  .     336. 

Doyley  v.  Attorney^Geattal,  4  («)    Hawkins  v.  Kemp,    S  East 

Vln.  Abr.  485,  pi.  l6»  410.     See  Attomey-Gcneral  v. 

Scott>  1  Vet.  418. 
^  of 
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of  a  pf>wer  caopot  execute  a  deed  of  appointmapt  hy 
attorn^j*  But  the  cases  by  no  means  authorize  thUpo^ 
sition.  They  merely  establish  that  the  donee  casiiot 
delegate  the  CQnfi4ence  and  discretion  reposed  in  him  to 
another.  Where  the  deed  of  appointment  is  actually 
prepared,  ■  or  the  donee  points  out  the  precise  appoint^ 
meat  which  he  is  desirous  should  be  made^  there  ua . 
confidence,  no  discretion  is  delegated.  The  appoint- 
ment is,  in  every  respect,  an  exercise  of  his  own  judg-. 
ment^  and  there  cannot  beany  reason  why  he  should 
not  be  permitted  to  execute  the  deed  ,ot  Jippointmcat  by 
attorney.  Tlie  contrary  doctrine,  would,  lead  U^  ff^^^A 
inconvenience. 

Here  we  must  be  careful  to  distuaguish  cases  whero 
the  power  is.  originally  s^uthorized  to  be  executed  by 
the  donee  of  the  power  and  his  assigns ;  for  in  those 
cases,  where,  the  pawer  is  annexed-  to  an  interest  in  the. 
doLce^  it  will  pass  with  it  to  any  person  who  comes  ta 
the  estate  under  him,  although  there  are  twenty  mesne 
assignm»ts ;  and  whether  the  claimant  is  an  assignee 
in  fact^  or  an  assignee  in  law,  as  an  heir  or  executor  (/*)> 
In  like  manner  the  donee  of  a  power  not  annexed  to  an 
interest,  may  delegate  the  power  by  virtue  of  an  express 
authority  in  the  deed  by  which  it  was  created  {g). 

And  where  the  power  is  tantamount  to  an  ownership^ 
and  does  not  involve  any  confidence  or  personal  judg- 
ment, it  may  be  executed  by  attorney,  in  the  same  man- 
ner as  a  fee  simple  may  be  conveyed  by  attorney.  Thus, 
when  the  statute  of  1  Rich,  III,  gave  cestui  que  use 
power  to  dispose  of  the  legal  estate,  it  was  determined 

(/)  How  V.  Whitfield,  1  Ventr.  338,  330  p  1  Freem.  476^  2  Jo.lU]^ 
2  Show.  57.  it)  See  Palliser  v.  Ord,  Baob.  l66. 
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that  he  might  execute  his  power  by  attorney  (A),  It 
appears  to  be  on  the  same  ground^  that  where  an  estate 
18  limited  generally  to  such  uses  as  a  man  shall  appoint^ 
he  may  limit  it  to  such  uses  as  another  shall  appoint. 
The  power  is  equivalent  to  the  fee  simple,  and  is  merely 
a  species  of  ownership,  the  delegation  of  which  in-* 
Yolves  in  it  no  breach  of  trust,  or  dereliction  of  pi^r^ 
Bonil  judgment.  The  consideration  of  tftis  powi  wiU 
be  resumed  in  a  future  page(t). 

Where  a  power  which  cannot  be  transferred  is  dde^ 
gated,  and  estates  are  limited  over  in  default  of  any  ap« 
pointment,  by  the  person  to  whom  the  power  is  wrongs 
fully  delegated^  the  delegation  is  simply  void,  and  the 
estates  limited  over  take  effect  immediately  (Jt). 

{k)  Aooiw  I>y.  263,  a.  pL  SO;  and  case,  9  Rep.  75,  b, 

Bttbop  of  LoodoD    V.  K.el]ot»  (i)  Fide  h^a,  ch.  5,  (icct  U 

cited,  ibid ;  and  see  Warren  v.  (J)  Ingram  v.  la^ren,  2  Atk.  gg^^ 
Artbar.  2Mod.  ZI7,  and  Combes* 
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0W  THE  TRAKSFER  Ok  DELEGATION  BY  ACTS  OF  1^ARMA"r 

MENT  ANP  TH9  ACT  OF  |.AW. 

JBy  the  commoii  law^  the  King  w^s  not  entitled  to  coiir 
ditions  vested  in  persons  attainted^  nor  were  they  for* 
feited  by  any  act  in  which  they  w^re  not  expressly 
naoied^  for  by  the  gaieral  words  of  all  hereditaments 
they  would  not  pass,  although  clearly  hereditaments  (/). 
But  by  the  33  H.VIII.  c.  20.  (1)  the  benefit  of  rights, 
entries,  and  conditions,  was  expressly  given  to  the 
crown :  that  is,  the  land  itself  was  not  given^  but  only 
the  benefit  of  the  (condition,  by  which  the  land  might 
be  reduced  into  the  possession  pf  the  party  attainted, 
had  he  not  been  attainted  (m). 

The  distinctions  established  ypon  this  legislative 
provision  appear  to  be,  that  where  the  power  is  iuser 
parably  amiexed  to  the  person  or  mind  of  the  donee,  it 
will  not  be  forfeited  to  the  crown  by  his  attainder ;  but 

(/)  See  Marquis  of  WiDchesiei's    (9)  See  I  Hale,  P.  C.  S^,  a.  4  s 
case,  3  Bep.  1.  2  Hawk.  P.  C.  453,  ».  26. 


(1)  By  the  *fth.  Ann^  c.  !21,  after  the  decease  of  the  pretender,  no 
attainder  for  treason  was  to  prejudice  the  right  and  title  of  any  person, 
ctht-  than  th<;  right  of  the  offender  during  his  life.  [For  the  history  of 
this  autute»  se^  York  on  Forfeiture^  and  4  Black.  Com.  384].  By  the 
17th  Geo.  I),  c.  39^  the  operation  of  the  act  of  Anne  was  suspended  till 
the  death  of  the  Pieteuder's  sons.  If  these  acts  bad  e^pr  operated,  they 
might  have  occ^oaed  fjnse  vtxj  nice  questions  on  the  doctrine  discussed 
in  the  text.  But  hy  the  39th  Geo.  III.  c.  d3j  the  act  of  Anne  waa 
|plioIly  repealed. 

^heit 
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Where  the  thing  to  he  done  is  a  mere  ministerial  or 
formal  act>  not  inseparably  annexed  to  the  person  or 
mind  of  the  donee^  but  which  may  be  performed  by  one 
person  ais  well  as  another^  the  power  wil)  go  to  thoi 
crowm 

Thus,  in  t)a£re^8  case>  where  a  grtot  wiLs  revocable^ 
upon  a  mere  tender  of  5h.  it  was  resolved  that  such  a 
condition  was  given  to  the  King  {n)i  But  if  the  power 
is  required  to  be  executed  under  the  proper  hand^  or 
which  is  the  same,  under  the  band  of  the  donee  (o)  )  or 
any  other  mode  is  pointed  out  to  the  performance  of 
which  the  mind  or  hand  of  the  donee  himself  is  re-* 
quired,  the  power  is  not  forfeited  by  his  attainder. 
The,  difficulty  is  to  apply  this  rule  to  the  cases  which 
arise*. 

}u'JIardwin  and  Warner  (p),  a  power  of  revocation 
was  given  to  Sir  William  Shelley,  upon  tender  to  the 
feo^s  of  a  gold  ring,  or  a  pair  of  gloves  of  the  value 
of  12d.  or  above,  or  the  sum  of  I2d.  he  the  said  Sir 
William,   tunc  declarante  et  exprcssante^  that  the  ten- 

(«)  >7  Ellz.  adj.  cited  by  Pophani,  Mod.  16,  38  ;  2  Keb.  564,  (J08, 

4  Leo.  169.  644,  763,  772  \  1  Freem.  9.  (I) 

(t)  Dake  of  Norfolk's  case,  7  Rep.  {f)  1  Jo.  134;  Latch  25,  69, 102; 

13,  a.  cited  J  Smith  v.  Wheeler,  2  Roll  303  ;   Palm.  420 )  N07 

1  Vcntr.  128  5  1  Lev.  279  j   1  79. 


lA-Mi 


(i)  This  case  of  Smith  v.  Wheeler,  was  first  heard  in  error -when  Ke- 
lynge  was  Chief  Justice,  who  remarked,  that  "  if  this  way  be 
taken,  a  man  may  commit  treason  pretty  cheaply,*'  Sec  1  Mod.  40^ 
and  see  2  Keb.  645  j  and  Kelynge  deterred  Serjeant  Maynard  from 
pleading  against  the  crown  according  to  his  retainer,  by  putting  it  upon 
bim  at  nis  perils  on  forfeiture  of  his  patent !  The  case  arose  upon  an  a^t 
•i  attainder  similar  to  the  act  of  Hea«  VIII* 
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der  wai{  with  intent  to  make  void  tbe  feoffment.     Tfa^ 
case  was  decided  against  the  crown^  first  in  the  Excbe* 
quer,  and  then  iu  the  Common  Pleas ;  but  it  appeared 
4hat  the  Attorney-General  confessed  judgment  in  th« 
Exchequer,  for  (as  it  was  asserted)  a  good  fee ;  and 
then  when  he  was  Chief  Justice  of  the  Common  Pleas, 
h^  was  unwilling  to  contradict  his  former  confession* 
The  difficulty  in  this  case  was  considerable.     When 
the  case  was  argued  in  B.  R.  it  was  admitted  on  all 
bands^  that  if  a  tender  of  a  ring^  &c*  only  had  been 
required^  the  benefit  of  the  power  would  haye  been 
forfeited^  and  it  was  also  conceded^  that  in  erery  case 
of  a  tender  there  must  be  a  declaration^  althougH  nol 
expressly  required  by  the  power.    Whitlock  and  Jonas,. 
on  these  grounds,  held  that  the  words  ipso  declormnt^ 
^ere  only  what  the  law  would  have  implied,  and  mp* 
prcssio  eorum  qua  tacite  insunt  nihil  operatur.     On  fha 
Other  handj  Crew,  Chief  Justice,  and  Dodridge(l),  hM 
that  the  power  was  inseparably  anqexed  to  Sir  WilliamV 
person.     They  with  great  reason  took  a  distinction  be- 
tween a  general  declaration  implied  by  law,  and  a  spe- 
cial declaration  like  this,  which  they  thought  was  per- 
gonal to  Sir  William  Shellcv* 

In  a  subsequent  case  a  decision  was  pronounced, 
which  savours  but  too  much  of  the  despotic  times  in 
which  it  was  made.     I  allude  to  Englefield's  case  (9)^ 

(q)  7  Reports  78 ;  Mo.  303,  the  best  report ;  Popham  IB»  4  Leo>» 
nard  135,^1^,  and  other  books. 


(1)  Palmer's  is  perhaps  the  best  report  of  this  case;  aodfaessTt 
that  Randall  agraed  with  Crew  and  Dodridge  :  but  bowercr  Uus  na^ 
be,  the  judgmeat  of  C  B4  was  of  course  affirmed* 

u 
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'^  a  settlement  made  by  Sir  Francis  Englefield  on  his 
D^hewj  it  was  expressed^  that  because  bis  nephew  was 
tn  infant^  so  that  his  proof  was  not  then  seen,  and  be- 
cause his  uncle  did  not  think  convenient  to  settle  the  in- 
heritance in  the  nephew  absolutely^  so  long  as  the  undo 
should  live,  without  a  bridle  to  restrain  him,  if  after  he 
thontd  be  prodigal,  or  should  be  given  to  intolerable 
Yices:  Therefore  it  was  provided,  that  if  (he  uncle  by  him- 
'telf,  or  by  any  other  during  his  life,  delivered  or  offered 
io  the  nqpbew  a  gold  ring,  to  the  intent  to  make  void 
the  uses,  that  then  all  the  U6es  shodid  be  void.     Man- 
urood,  C.  B.  and  Clcrke  and  Gent,  Elarons,  held  that 
the  power  was  forfeited  by  the  attainder  of  Sir  Francis. 
They  said  that  the  whole  force  and  effect  of  the  con- 
dition did  consist  in  the  tender  of  the  ring,  and  that 
liie  reason  and  the  cause  which  moved  and  induced 
him  to  have  the  said  power  and  bridle  in  himself,  was 
not  any  parcel  of  the  proviso,  but  a  flourish  aridpre^ 
ambie,   and  nothing  was  parcel  of  the  condition,  bit 
ftat  which  came  after  the  proviso,  and  that  was  the 
tender  of  the  ring.      Sir  Edward  Coke  reports,   that 
the  counsel  for  the  Defendi^nt,  (of  whom  he  was  one)^ 
were  dissatisfied  with  this  decision,  and  their  advice 
was  to  bring  a  writ  of  error ;  but  in  order  to  set  the 
question  at  rest,  an  act  of  Parliament  was  immediately 
passed  to  establish  the  forfeiture,  which  plainly  evinceii 
that  the  court  party  was  resolved  to  obtain  the  estate, 
whatevcfr  might  be  the  law  on  the  question.  The  act  (r), 
after  reciting  the  attainder  and  the  conveyance,  with 
the  proviso,  enacted,  that  the  Queen  was  lawfully  en- 
titled to  take  advantage  of  the  proviso>   in  the  same 

jr)  35  Eliz.  c.  i. 

Ib4  form 
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form  as  Sir  Frauds  might  have  done^  and  that  the  pro- 
Tiso  was  well  performed  by  the  Queen's  commission  (i^). 

These  cases^  however^  cease  to  be  important  at  the 
present  day,  as  questions  of  a  similar  nature  never  arise* 
Happily  the  nation  is  no  longer  rent  by  those  intestine 
Juggles  which  lead  men  of  property  to  incur  the 
guilt  of  treason*  The  practice  of  requiring  a  tender 
of  money,  gloves,  &c.  or  the  performance  of  any  act 
which  could,  by  the  greatest  stretch,  be  construed  as 
not  inseparably  annexed  to  the  mind  or  hand  of  the 
donee  of  the  power,  has  been  loug  since  entirely  dis- 
continued; and  instead  thereof,  it  became  usual  to 
require  the  power  to  be  executed  by  the  dcMiee,  by 
writing  under  his  hand,  to  which  certain  othw  so- 
lemnities were  in  general  required ;  and  this  is  the 
mode  ill  wMch  powers  are  reserved  at  the  presaot  day. 
Now  such  powers  as  we  have  seen,  are  not  forfeited, 
under  the  existing  laws,  by  attainder  for  treason ;  and 
it  can  scarcely  be  supposed  that  penalties  will  ever  be 
attached  tw  treason  by  the  legislature,  which  the  court 
dared  not  to  impose  in  the  worst  of  times* 

Where  the  |K>wer  is  given  to  the  crown,  the  ability  to 
perform  it  is  also  given  as  incident  to  it.  The  King 
may  commission  another  by  letters  patent  to  perform  the 
act;  and  upon  performance  of  it,  the  old  uses  deter- 
mine without  ofiice  found  (t). 

But  even  where  the  benefit  of  the  power  is  given  to 
the  King,  it  must  of  course  l>e  executed  during  the. life 
of  the  original  donee  of  the  power,  for  with  his  death 
the  power  ceases. 

(*)  tee  Hale,  P.  C.  245.  (/)  Englefieli's  case,     Harfwin  »• 

Warne^  ubk  sup. 

Thus 
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Hiub  we  have  seen  how  tender  the  law  is  in  these 
cases^  and  that  powers  annexed  to  the  mind  or  hand  of 
the  donee^  do  not  pass  to  the  crown^  notwithstanding 
the  express  words  of  the  statute  of  Henry  VIII. 

But  where  the  King's  debtor  has  a  power  of  revoca- 
tion for  his  own  benefit^  whatever  are  the  ceremonies 
required  to  its  execution^  and  although  he  die^  with- 
out executing  the  power,  the  land  may  be  extended  for 
the  debt^  by  virtue  of  the  King's  prerogative.  The 
Judges  have  in  all  times  been  studious  to  advance  the 
remedy  for  the  recovery  of  the  King's  debts^  for  (as 
Dodridge  observed)  it  is  for  the  increase  of  his  trcasurj'^ 
and  the  treasury  is  the  King's  strength,  and  the  King's 
strength  is  vinculum  pads  and  nervus  belli,  the  over-- 
flowing  fountain  of  his  beneficence  and  benevolence  (u). 

So^  where  the  donee  of  a  power  of  revocation  corn- 
puts  a  contempt  against  the  King's  prerogative,  the 
lands  may  be  seised*  in  the  same  manner  as  if  he  had 
executed  the  power  for  his  owu  benefit.  Thus,  where 
a  man  having  a  power  to  revoke  a  settlement  went 
abroad,  and  the  King  sent  his  privy  seal  to  him^  re- 
quiring him  to  return  into  the  realm^^  which  he  refused 
to  do ;  upon  oath  of  the  fact  made  by  the  measenger^  by 
whom  the  privy  seal  was  sent,  process  wa9  issued 
against  the  terre-tenants,  and  judgment  was  given  that 
they  should  forfeit  the  lands  for  the  cont^oopt  (or)  (1). 


(a)  Sir  Edward  Coke's  casc^    2    {x)   Sir  Robert  Dudlle's  case,  2 
Roll  294»  Godb.  299.  Boll  304,  cited. 


(I)  That  is,  till  the  retura  of  the  person  committing  the  contempt, 
when  he  is  liable  to  fine  and  imprisonment.  See  William  de  Brittaine'i 
«i8e,  Dy.  128,  b.  pi.  61,  cited.  The  Fugitire's  case,  Dy.  375,  b.  pi. 
SI ;  1  Hawk.  P.  C.  pi.  69,  s.  4. 

And 
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And  here  wc  must  notice  the  case  of  a  power  of  ap-» 
pointmcnt  vested  in  a  bankrupt.     The  statute  of  13th 
Elizabeth^  c.  7,  s.  %  enables  the  commissioners  to  dis- 
pose of  any  estate^  for  such  use,  right,  or  title  as  sucli 
offender  then  shall  have  in  the  same,  ^'  which  he  may 
lawfully  depart  withal :"  and  the  statute  of  %l  Jac.  I. 
c.  ]9>  8.  I,  directs  the  bankrupt  laws  to  be  expounded 
most  favourably  for  the  relief  of  creditors.     Wc  bave 
already  seen  that  a  power  is  a  mere  right  to  declare  the 
trust  of  the  estate,  upon  which  declaration  the  statute  ef 
uses  immediately  operates.  It  is,  therefore,  clearly  an  \x9e, 
interest^  or  right  which  the  bankrupt  may  lawfvUtf  depart 
withal      And  the  better  opinion,  perhaps,  is,  that  the 
hargain  and  sale  of  the  commissioners  will  have  the 
same  operation,  as  a  due  exec!ition  of  the  power  by  the 
hankrupt  whilst  solvent  would  have  had.     This  point 
has  not  only  never  been  decided,  but  there  is  not,  I  be- 
lieve, even  a  dictum  in  the  books  on  the  subject.     I 
have  seen  very  respectable  opinions,  that  the  power  is  not 
affected  by  the  commission,  but  I  have  never  seen  any 
reasons  given  in  favour  of  that  doctrine^. 


euAfi. 
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CHAPTER  V. 


OP  THE  EXECUTION  OF  POWERS. 


W  E  now  enter  on  a  large  field  of  enquiry.  I  propose  to 
consider^  l.The  mode  in  which  a  power  ought  to  be  exe« 
cutedj  particularly  with  rejference  to  the  statute  of  uses* 
8.  By  what  instrunents  it  may  be  exercised^  where  the 
power  is  silent  in  that  respect  3.  Where  conditions  or  re- 
striotions  required  or  annexed  to  the  execution  of  powers 
«re  duly  complied  with*  4.  At  what  time  a  power 
may  be  executed,  which  will  involve  the  con8i4eratioti 
ef  partial  executions.  6.  Where  a  power  is  well  exe* 
.euted>  although  not  referred  to,  and  the  donee  has  not 
an  interest  in  the  estate.  6.  What  is  deemed  an  exe« 
cution  of  a  power  where  a  man  has  hoth  a  power  and 
an  liEiterest.  7.  What  qualifications  may  be  annexed 
by  persons  executing  powers }  and^  8th  and  lastly^  Tha 
^ect  of  Uk  execution* 


SECTION  L 

OF  TH£  EXECUTION  OF  POWERS^  PARTICULARLY  WITH 

R£F£R£NCE  TO  THfi  STATUTfi  OF  US£B. 

JPiRsT  then,  we  must  bear  in  mind  that  a  power  is  a 
mere  right  to  limit  an  use-  Now  the  statute,  as  we 
ha?e  scea^  executes  only  the  first  vse;  or,  s^  it  is  usually 
expressed,   an  ur^o   upon  aa  use  is  void*     This  rul6> 

therefore. 
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therefore^  renders  it  indispensably  necessary  to  appomf 
immediately  to  the  perspn  intended  to  take^  unless  the 
parties  are  desirous  that  he  shall  not  have  the  legal 
estate ;  for  if  the  estate  should  be  appointed  to  A,  to 
the  use  of  B,  A  would  be  the  person  to  whotti  th« 
use  would  arise  under  the  original  seisin ;  and  by  force 
of  the  statute^  the  legal  estate  would  be  vested  in 
him  ;  then  the  use  to  B^  being  limited  to  arise  out  of" 
the  use  to  A»  would  be  void  at  law/  although  good 
as  a  trust  in  equity.  To  apply  this  point  to  practice/ 
let  us  suppose  an  estate  to  stand  limited  to  such 
uses  as  A  shall  appoint  by  deed^  to  be  executed  in 
the  presence  of^  and  attested  by  two  witnesses^  and 
that  A  is  desirous  of  conveying  the  estate  to  such  usea 
as  B  shall  appoint.  The  appointment  should  run 
thus  (I):  Now  this  indoiture  witnesseth.  That  iff 
eoDsideration^  &c.  and  pursuant  to^  and  by  force 
and  virtue^  and  in  exercise  and  execution  of  the  power 
or .  authority  to  htm  the  said  A  for  this  purpose  given 
or  limited)  by  the  hereinbefore  in  part  recited  indent 
ture^  [the  deed  creating  the  power^  which  should 
always  be  recited]  ;  and  of  every  or  any  other  pow^ 
or  authority^  in  any  wise  enabling  him  in  this  behalf; 
he  the  said  A^  doth  by  this  present  deed^  by  him 
sealed  and  delivered  in  the  presence  of,  and  attested 
by  the  two  credible  persons  whose  names  are  intended 
to  be  hereupon  indorsed,  as  witnesses  attesting  the 
sealing  and  delivery  of  these  presents,  by  him  the 
said  A,  direct,  limit,  and  appoint.  That  all  that  [par- 
cels and  general  words],   shall  henceforth  remain  and 


(l)  See  a  precedent  of  such  an  appointment  at  length,  AppencEi^ 
No.  11. 

be. 
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be,  to  the  use  of  such  person  or  persons^  &c.  as  B 
shall  appoint  in  the  usual  manner.  By  this  mode 
the  estates  which  may  be  created  by  B,  under  the  power 
yestcd  in  him,  will  at  once,  by  force  of  the  statute  of 
uses^  attract  the  original  seisin ;  and,  as  we  shall  here- 
after see,  take  effect  in  the  same  manner  as  if  they  were 
expressly  limited  in  the  deed  creating  the  power.  But 
if  the  appointment  had  been  made  to  B  and  his  heirs, 
to  the  uses,  the  statute  would  instantly  vest  the  legal 
estate  in  B,  and  the  intended  uses  would  be  mere  trusts 
in  equity. 

In  Rich  *Z7/Beaumont  (n),  a  question  arose  upon  the 
doctrme  under  discussion,  which  ought  not  to  be  passed 
unuoticed.  By  a  settlement,  an  estate  was  rested  in 
trustees  in  fee,  upon  trusts,  but  the  wife  had  a  general 
power  of  revocation  and  appointment,  which  she  exer* 
cised  by  will,  and  devised  the  estate  to  her  son  and  hus- 
band, and  then  ''  she  ordered  and  directed,  that  her 
trustees,  or  such  of  tliem  as  should  be  living  named  in 
the  settlement,  should  convey  their  trust  estate  to  such 
uses,  and  for  such  persons  as  were  named  in  her  will." 
Upon  a  bill  filed  in  equity  by  the  husband,  to  confirm 
the  appointment,  and  obtain  a  conveyance  of  the  legal 
estate.  Lord  Chancellor  King  dismissed  it,  and  as 
against  the  trustees  with  costs,  his  Lordship  declaring^ 
that  if  the  husband  had  any  title  to  the  premises  in 
question,  his  remedy  was  proper  at  law,  and  not  in 
equity.  From  this  decree  there  was  an  i4)peal  to  the 
House  of  Lords ;  and  for  the  appellant  it  was  insisted, 
that  by  the  clause  in  the  will,  directing  the  trustees  to 
convey  the  estate  to  the  uses  of  the  will,  she  expreiily 


(»)  SBfb.P^C,  306. 

declared 
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declared  her  iatention  to  be,  that  the  legal  estate  should 
remain  in  the  trustees.     And  that  if  the  will  was  con- 
strued to  enure  as  a  revocation  of  the  le^al  estate  out 
of  the  trustees,   rather  than  as  a  declaration  of  th% 
trusts  of  that  estate ;  the  same  would,  by  such  con- 
struction,  be  made  to  enure  contrary  to  the  express 
words  thereof,  and  contrary  to  the  manifest  intention  of 
the  party  therein  declared.     For  the  respondent  it  was 
insisted,  that  if  the  will  was  a  good  revocation,  the 
uses  limited  to  the  trustees  were  revdied,  and  conse- 
quently their  legal  estate  was  taken  away  and  vested  id 
the  appellant ;  and  thra  there  was  no  foundation  for  his 
Implying  to  a  court  of  equity,  to  have  a  conveyance 
from  the  trustees.    The  House  of  Lords  reversed  the 
decree,  and  ordered  a  case  to  be  referred  to  the  Court  of 
King's  Bench  for  their  qiiniou,  ^'  Whether  the  trusts 
limited  by  the  v^ill  be  uses  executed,  or  trusts/'     It 
does  not  appear  what  the  opinion  of  the  judges  on  this 
point  was,    There  can,  however,  be  Httle  doubt  but 
that  iu  this  respect  they  agreed  with  Lord  Chancellor 
King^     Where  the  legal  estate  is  required  to  be  in 
trustees,  to  preserve  contingent  remainders,  &c.  a  clause 
like  that  in  the  above  will,  may  well  be  holden  to  ope- 
irate  as  an  appointment  to  the  trustees ;  and  then  the 
persons  beneficially  intitled  will  take  mere  trust  estates  ; 
Init  if,  as  in  the  above  case,  the  effect,  of  giving  the 
legal  estate  to  frusteesi,  is  merely   to  make    a  con- 
veyance from  them  nece^ary,    the  first  appointment 
ought  certainly  to  be  deemed  the  limitation  of  the  usa^ 
so  as  to  carry  the  legal  estate.     And  the  subsequent 
cfeuse  may  be  struck  out  as  repugnant  or  supejrfluous. 

It  will  be  collected  from  the  precedent  in  a  preceding 
page,  1.  that  the  deed  executing  the  power  should  be 

expressed 
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expressed  to  be  in  exercise  of  it ;  2dly>  of  every  other 
authority  enabling  the  donee  in  that  bv^mlf ;  aod^  3dlyy 
that  it  should  be  shown  in  the  body  of  the  deedj  that 
the  toruLalities  required  to  the  execution  of  the  power 
are  compiied  with.  Every  well-drawn  deed  of  appoint- 
ment eaibraces  these  three  points ;  the  first  clearly 
evinces  the  intention  of  the  person  executing  the  power, 
which  is  particularly  necessary  where  he  has  an  interest 
as  well  as  a  power  ^  the  second  guards  against  any  mis** 
recital  of  the  deed  creating  the  power^  and  in  soma 
cases  has  reached  powers  which  have  been  understood 
to  be  extinguished ;  and  the  third  affords  internal  evi* 
dence  of  the  ceremonies  having  been  complied  with..- 
And,  moreover^  the  attestation  indorsed  on  a  deed  exe- 
cuting apower^  should  always  state  precisely^  that  th* 
formalities  were  attended  to.  How  far  these  circum-- 
stances  are  absolutely  essential  to  the  valid  execution 
of  the  ppwer^  will  appear  hereafter  (o)» 

Where  a  man  has  both  a  power  and  an  interest^  as  if  be 
have  a  gisaeral  power  of  appcvntment^  with  remainder 
to  )iimself  in  feCj  or  for  any  less  estate,  he  is  con-^ 
stantly  made  not  only  to  exercise  his  power,  but  also 
to  convey  his  interest.  This  may  appear  to  be  un* 
necessary,  as  the  execution  of  tlxe  power  divests  the 
estates  limited,  in  default  of  its  execution ;  but  it  i% 
done  in  most  casesj  to  guard  against  the  power  having 
been  suspended  or  destroyed^  in  some,  to  guard  against 
any  defect  in  the  creation  of  the  power.  The  correct 
mode  of  effecting  this  is,  first,  to  exercise  the  power^ 
and  limit  the  estate  to  the  uses  afterwards  declared;  and 

(9)  As  to  the  first  and  second,  tec  post.  $.6}  and  asto  the  third,  sea 
p9st.  s.  8. 

ff 

then^ 
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&en,  bj  a  separate  witnessing  part^  to  convey  the  estate  to 
the  intended  uses*.  Indeed^  this  should  always  be  dooe 
where  the  fee  simple  is  intended  to  be  conveyed  to  uses, 
although^  as  we  shall  hereafter  see,  if  the  estate  be 
limited  and  appointed,  granted  and  released  to  A,  to 
the  usesj  the  courts  will  endeavour  to  construe  the  con-' 
veyance  a  release,  and  to  c6nsider  the  words  of  appoint- 
ment as  mere  surplusage^  in  order  to  effectuate  the  in- 
tention (p).  This,  however^  caonot  be  done  where  the 
conveying  party  has  not  the  fee  in  default  of  appoint- 
ment. 

Where  it  is  intended  to  vest  the  fee  simple  in  the 
party  to  whom  the  appointment  and  release  are  made, 
although  it  would  certainly  be  an  inartificial  mode  of 
conveyance,  yet  a  deed,  in  which  the  appointawnt  and 
release  w^re  blended,  would  effectually  vest  the  fee  in 
the  appointee  and  releasee,  and  be  entirely  free  from  ob- 
jection. But  it  is  to  be  observed,  that  although  it  is 
usual  not  ouly  to  exercise  the  power,  but  also  to  con- 
vey the  interest,  yet  even  a  purchaser  would  not  be  en- 
titled to  require  a  conveyance  of  the  interest,  limited  in 
default  of  appointment,  unless  it  could  be  conveyed 
without  a  fine,  or  common  recovery.  There  are  many 
cases  in  which  a  purchaser  is  compelled  to  take  an  estmte 
merely  under  an  execution  of  a  power,  as  where,  in  de- 
fault of  appointment,  the  estate  is  limited  in  strict  settle- 
ment. 

The  usual  limitation  to  bar  dower  is  to  such  uses  aa 
the  purchaser  shall  appoint ;  and,  in  default  of  appoint- 
ment, to  him  for  life,  remainder  to  a  trustee  and  Kif 
heirs  during  the  life  of  the  purchaser,   in  trust  for 

(f)  Fuk  infra,  sect  6. 

him^ 


f 
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liim  ( 1}^  remainder  to  the  purchaser  in  fee.     This  li* 
mitation  has  t\iro  objects ;  the  one  to  enable  the  pur- 
chaser 

t 

(1)  Instead  of  limUing  the  estate  to  the  trustee  and  his  heirs,  it  is 

iometimes  limited  to  him,  his  executors  and  administrators,  it  being  under* 

itood  that  executors  or  administrators  may  take  as  special  occupants.  Lord 

Hardwicke  always  treated  this  point  as  clear ;   Duke  of  Marlborough  v. 

Lord  Godolphin,  ^  Ves.  6l  ;  Williams  v.  Jekyll,  2  Ves.  681  ;  West* 

fidingv.Westfalingi  3  Atk.  A60,  f  Ves.  Jun.  446,  cited  from  Lord 

llaniwicke's  notes 5  and  Lord  Eldon  has  expressed  the  same  opinion ;  see 

Ripley  V.  Watcrworthi  7  Ves  Jun.  425.     But  in  the  case  of  Campbell 

V.  Sandys/  1  Sob.  and  Lef.  281,  Lord  Redesdate  said,  that  the  old  au- 

thortties  seemed  the  other,  way,  and  if  the  case  were  l^nre  him,  he 

Ihodld  feel  great  difficulty  lo  determining  according  to  ihc^parent  opi« 

liftKi  0f  Lord  Hardwicke.    Lord  Redesdale,  in  support  of  his  opinion, 

kfeiTed  to  two  casea  stated  in  Ro.  Abr.  Ut.  Occupant  (G.)  2  and  3 ;  the 

first  of  which  is  reported  in  Dyer  328,  b.  pL  10,  and  in  Leonard's  third 

Volame,  p.  35,  by  the  name  of  Lord  Windsor's  case,  and  is  stated  by 

RoUas  a  d^ermination,  that  if  a  lease  be  made  of  land  to  a  man  and 

hb  executors  pur  outer  vie,  the  executor  shall  be  special  occupant,  al* 

ftoogh  it  be  a  freehold.     He  also  referred  to  Comyn's  Digest,  Estates, 

F*  Ij  tit.  Occupaat,  where  the  case  in  Dyer  is  stated  as  a  decision,  that 

tKe  eiecutdr  shall  not  have  the  land  as  special  occupant^  for  an  occupant 

has  the  freehold,  which  an  exeaitor  cannot  take ;  and  Comyn  also  re* 

fers  to  the  second  case  stated  by  Roll,  as  an  authority  for  this  point. 

^  Thit  case,*'  my  Lord  Redesdale  added,  "  which  was  long  subsequent 

bthe  case  in  Dyer,  is  certainly  in  conformity  to  the  opinion  of  Comyn  $ 

and  according  to  Salter  v.  Butler,  Moore  664,  Cro.  Eliz.  901,  Yelv.  9  ; 

and  the  law  seems  to  have  been  understood  by  Peere  Williams,  3  P.  W. 

1^64,  note  D,  as  so  settled,  though  Peere  Williams  does  not  appear  satis- 

fied  with  it.*' 

Now  it  is  not  too  much  to  say,  that  no  point  is  in  practice  considered 
tiM>re  clear  than  &at  an  executor  or  |dministrator  may  take  a  freehold 
estate  as  special  occupant,  llie  contrary  opinion  seems  to  have  arisen 
from  the  case  of  a  corporeal  hereditament,  of  which  there  may  be  an  oc* 
cupancy,  and  the  case  of  an  incorporeal  hereditament,  as  a  rent,  of  which 
there  cannot  be  any  occupancy,  having  been  confo^M^ded*.  Roil  «eemfe 
to  have  drawn  a  just  conclusion  from  the  cate  in  Dyer  and  I^eonard.    it 

H  appears 
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chaser  by  an  es^ercise  of  his  power>  to  convey  the  estate 
M^ithout  the  coacurreoce  of  his  trustee^  and  the  other 

by 


ti  I 


appears  to  have  been  taken  for  granted  in  that  case>  that  an  executor. 
might  be  a  special  occupant,  but  there  the  tenant  pur  outer  vie  bad  made; 
a  lease ;  and  the  question  wa8>  whether  tl^e  lessee  should  not  be  occupaDU 
In  the  next  case  stated  by  Roll,  the  determination  was»  that  of  a  frethfM 
rent,  thejexecutor  could  not  be  special  occupant.  Lord  C.  B.  Cooayn 
without  doubt  confounded  these  cases  i  for  in  support  of  his  positioti, 
that  an  execater  cannot  take  a  freehold  as  special  occupant,  he  refera  at 
once  to  the  case  in  Dyer>  and  the  last  case  in  Roll,  whereas  that  case 
fumed  upon  a  corporeal>  this  upon  an  incorporeal  hereditament :  no  two 
cases  can  be  more  distinct.  The  reason  stated  bj  Comyn,  **  that  an 
occupant  has  the  freehold,  which  an  executor  cannot  take,**  is  copied 
from  Roll's- last  i:ase ;  but  there  the  reason  js,  ^<  because  that  ^Ao^  C^V^ 
the  rent]  is  a  freehold,  which  cannot  deseeod  to  the  executor/'  and  ttot 
that  a  freehold  generally  may  not  be  taken  by  an  executor  as  special  oc* 
cupanL  The  case  of  Salter  v.  Butler,  which  is  refeoed  to  by  Comja 
and  by  Lord  Redesdale,  was  also  the  case  of  a  rent,  and  there  the  daim 
was  by  an  administrator,  and 'the  rent  was  granted  to  the  intestate^  hia 
<*xecutorB  and  assigns,  so  that  he  could  not  claim  as  occupant,  becaoae  the 
interest  was  not  capable  of  occupancy,  not  by  the  grant,  because  he  was 
not  an  assignee.  As  to  Peere  Williams,  be  simply  refers  to  the  aeoond 
case  in  RoU,  to  show  that  an  executor  cannot  be  a  special  occupant  of  a 
rent,  although  he  seems  to  think  that  upon  principle,  an  executor  naight 
be  a  special  occupant  df  even  a  rent,  as  well  as  an  heir ;  so  that  if  has 
opinion  should  be  thought  to  bear  upon  the  point,  it  is  in  favour  of  the 
executor's  ability  to  take  as  special  occupant. 

"  Lord  C.  B.  Gilbert  has  taken  the  precise  distinctions  on  this  head,  far 
which  he  refers  to  Roll's  Abridgment,  and  the  case  in  Dyer.  That 
learned  writer  lays  it  down  as  clear,  tiiat  an  executor  may  take  a 
freehold  as  special  occupant;  for  though  it  be  a  freehoki,  which 
in  course  of  law  would  not  go  to  executors,  yet  they  may  be  de» 
signed  by  the  particular  words  in  the  grant  to  take  as  occnpanU; 
and  such  designation  will  exclude  the  occupation  of  any  other  per* 
ion,  because  the  parties  themselves,  who  originally  had  the  posseasioo, 
have  filled  H  ifp  dy  this  appointment.  But,  he  adds^  that  if  a  rent  be 
\granted  to  J.  S.  and  his  exeoutor^  during  the  life  of  B|  by  the  death  of 

J.S- 
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hj  interposing  the  limitation  to  the  trustee^  to  prevent 
the  fee  from  vesting  in  the  purchaser^  in  default  of  ap- 
pointment^ ( for  it  has  been  doubted  whether  a  right  of 

4 

dower  attaching  on  the  inheritance  can  be  defeated  bj 
the  execution  of  the  power  )^  and  at  the  same  time  to 
leave  no  legal  estate ,  outstandings  when  the  object  for 
which  it  was  created  has  ceased  to  exist.     When  the^ 

w 

owner  sells^  although  it  is  clear^  that  by  virtue  of  his 
power  he  may  convey  the  fee  to  the  purchaser^  yet  I 
may  say  it  is  almost  the  universal  practice  of  the  pro-^ 
fession,  not  only  to  make  the  vendor  exercise  his  power, 
but  also  to  make  the  vendor  and  his  trustee  convey  their 
interests  in  default  of  appointment.  Sometimes  a  difii^ 
eslty  arises  in  procuring  the  concurrence  of  the  trustee^ 
and  if  the  purchaser  is  satisfied  that  the  power  wate 
well  created,  and  is  in  existence,  he  may  safely  dis- 
pense with  his  concurrence.  But  if  this  be  not  the  case> 
tb^  purchaser  ought  to  insist  ob  the  trustee  joining,  aft 
ih^  aatire  fee  simple  could  not  be  gained  without  a  oon^ 
veyance  from  him.  Besides,  it  might  turn  out  that  the 
owner  had  destroyed  his  power,  and  forfeited  fats  Ufa 
estate ;  in  which  case  the  freehold  in  possession  would 
be  vested  iu  the  trustee,  and  an  ejectment  could  not  be 
maintaiued  under  a  cmiveyance  in  which  he  did  not  join; 
Whether  a  purchaser  is  in  all  cases  intitled  to  insist 
upon  the  concurrence  of  the  trustee,  is  perhaps  not  a 

h  S.  the  rent  is  determined,  because  the  erkecators  cannot  take  aJTspecial 
occupants,  since  the  nature  of  the  thing  lying  in  agreement^  is  not  ca^ 
pableof  occupation  ;  nor  can  they  take  by  the  grant,  because  then  they 
must  take  as  representatives,  which  they  cannot  be  of]  a  freehold  j  and 
the  law  will  not  permit  people  at  their  pleasure  to  vary  the  course  of 
descent.  Bac.  Abr.  tit.  Estate  for  life^  s.  3;,and  seQ.Saveiy  v.  Dyer, 
AmhL  i40. 
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clear  point.  la  a  case  nearlj  sicbfilar  to  thiM,  m  the 
yeftr  1748^  Mr.  Marriott  and  Mr.  Wilbraham  thought 
that  the  purchaser  could  not  iosist  upon  the  concurrence 
of  the  trustee ;  but  this  appears  to  have  proceeded,  in  a 
great  measure,  from  their  opinioa,  that  in  the  case  he^ 
fore  them,  the  limitation  to  the  trustee  was  contii^ent, 
Mr.  Booth  thought  the  limitation  a  vested  remainder  ; 
and  he  c<»lsidered  the  trustee  to  be  a  necessary  partjr  to^ 
join  in  the  conveyance  to  the  purchaser*  He  said,  aK 
though  it  were  tr\je  that  if  the  vendor's  power  remained 
entire,  untouched,  unextinguished,  or^siispended,  then 
the  use  might  well  enough  arise  to  the  purchaser ;  yet 
he  m%ht  venture  to  affirm,  he  never  saw  a  deed  settled 
with  good  advice,  but  what  not  only  contained  an  ap* 
pointment  in  virtue  of  the  power,  but  also  a  grant  hy 
way  of  conveying  the  estate  and  interest  of  the  vendor^ 
and  all  claiming  under  or  in  trust  for  him.  The  pari- 
ties agreed  to  be  bound  by  Mr.  Filmer's  opinion ;  and 
he  thought,  with  Mr.  Booth,  that  the  purchaser  wsia 
intitied  to  require  the  concurrence  of  the  trustee,  who 
accordingly  j  oined  (r) . 

it  has  just  been  stated  to  be  doubtful,  whether,  when 
the  fee  is  vested  in  the  donee,  in  default  of  appointment, 
a  right  of  dower,  which  has  attached  on  the  fee,  can 
jbe  defeated  by  an  exercise  of  the  power.  This  doubt 
will  be  conlidered  hereafter  (s).  Until  the  point  is  de- 
cided, it  is  in  these  cases  absolutely  necessary,  not  onl  j 
to  make  the  husband  exercise  the  power^  but  ako  to 
make  him  and  his  wife  join  in  levying  a  fine,  m  ord^ 
to  extinguish  her  right  of  dower.  The  fitie  must  be  at 
the  vendor's  expence. 

(r)  e¥d.Ca  andOpia.  99,  md  iO  f^^i^fi^*^^^ 
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*^  ^  preceding  page  I  put  the  case  of  an  estate  being 
tODYeyed  to  such  uses  as  A  shall  appoint^  and  of  his 
deftire  to  convejthe  estate  as  B  shall  appoin^     Perhaps 
^^^  is  no  conveyancer  to  whom,  in  the  early  part  of 
'^^^  professional  life^  a  doubt  has  not  presented  itself  in 
regard  to  the  validity  of  such  an  ^appointment.     Two 
objections  have  been  made  to  it  which  have  come  within 
mj  observation ;  the  one^  that  it  is  contrary  to  a  known 
principle  that  a  power  cannot  be  delegated;  and  the 
other^  that  it  is  a  new  attempt  at  a  perpetuity.     Both 
these  objections  are  easily  answered.     As  to  the  tttst, 
the  rule  that  a  power  cannot  be  delegated^  is  not^  as 
we  have  seen^  a  general  inflexible  rule>  but  is  simply  a 
r^ulation^  that  a  confidence  reposed  in  one  cannot  by 
him  be  delegated  to  another  {t).     This  rule,  therefore, 
is  iniq)plicable  to  the  case  before  us.     For  no  confix 
dence^u  reposed  in  A,  but  the  estate  was,  merely  for 
his  own  convenience^  conveyed  to  such  uses  generally  as 
he  should  appoint.     In  regard  to  the  second  objection, 
the  limitation  h^s  no  greater  tendency  to  a  perpetuity, 
than  a  simple  conveyance  in  fee.     Under  the  power  in 
question,  tlie  donee  may  tie  up  the  estate  for  exactly 
the  same  period,  but  not  longer,  than  he  could  were  he 
seised  in  fee.     This  will  be  explained  hereafter  (i^). 
To  recur  once  more  to  the  nature  of  powers,  let  us  put 
tbe  same  case  before  the  statute.     A  seised  in  fee,  in 
trust  to  dispose  of  it  as  B  shall  direct ;  B  directs  A  to 
dispose  of  it  as  C  shall  direct.     To  this  no  objection 
can  possibly  be  framed.   Then  comes  the  statute^  which 
does  not  operate  with  effect  till  the  last  power  is  exer- 
cised.   When  B  exercises  his  power,  it  in  truth  ope? 

(0  l^idi supra,  cb.  4,  sect  1.        (»)  Fide  infra,  ch.  9,  sect.  1. 
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rates  as  a  transfer  of  his  equitable  estate  or  rights  and 
the  seisin  originally  created  (whether  it  remain  in  A^  or 
be  innubibus^  or  in  terra  incognita,  or  in  custodia  legis) 
waits  until  estates  are  raised  by  C's  power ;  and  when 
this  last  power  is  exercised^  and  not  till  then^  the  statute 
transfers  the  legal  estate* 

In  well  drawn  deeds^  in  which  powers  of  sale  and  ex- 
change^  and  of  appointment  of  new  trustees  of  real  estate^ 
are  inserted,  it  is  usual  to  give  the  trustees  of  the  powers 
an  express  authority  to  revoke  the  old  uses,  and  to  appoint 
such  new  uses  as  will  eftectuatcthe  intention  of  the  parties^ 
and  the  declaration  for  this  purpose  cannot  be  too  general. 
Therefore,  in  the  power  of  sale,  it  .should  not  be  de- 
clared that  the  trustees  shall  appoint  to  the  purchaser  in 
fee,  as  a  doubt  might  be  entertained  by  some,  whether  it 
warranted  an  appointment  to  uses  to  bar  dower  ^  but  the 
trustees  should  be  authorized,  to  limit  such  uses  as  will 
carry  the  contract  into  execution*  It  is  not,  however, 
necessary  to  give  express  powers  of  revocation  and  new 
appointment,  for  whatever  be  the  form  in  which  a  power 
of  sale  is  given,  it  will  operate  as  a  power  of  revocation 
and  new  appointment,  and  may  be  executed  accordingly. 
Thus,  it  was  clearly  holden'by  the  Lord  Keeper,  in  the 
Bishop  of  Oxford  d.  Leighton,  that  a  direction  that  a 
releasee  to  uses  in  a  settlement  should  convey  to  such  uses 
as  A  should  appoint,  amounted  to  a  power  of  revoking 
and  limiting  new  uses,  although  the  proviso  was  unskil- 
fully penned  (u). 

All  old  powers  of  sale  and  exchange  merely  express, 
that  the  trustees  may  sell  or  evchange  the  land,  and  do 
not  give  c:<i  x<!si^  powers  of  revocation  and  new  appoiot* 

{u)  2  Vem.  376,  supra,  cfa  2* 
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ment.  Sometimes  the  trustees  are  made  merely  to  ''  ap- 
point and  make  sale  of/'  or  to  '^  appoint  and  stW  the 
lands  to  the  uses :  the  words  of  the  power  being  followed, 
with  the  addition  of  the  word  appoint ;  and  sometimes 
they  are  made  to  expressly  revoke  the  uses  of  the  settle- 
ment,  and  then  to  appoint  to  the  new  uses.  Either  mode 
will  effectuate  the  intention.  The  latter  is  sometimes 
objected  to  by  unskilful  persons  as  not  authorized  by  the 
power.  But  to  this  objection  the  Bishop  of  Oxford's 
case  is  a  decisive  answer.  The  same  observations  apply 
to  powers  to  appoint  new  trustees. 

The  power  of  appointing  new  trustees  usually  in- 
serted in  settlements,  directs,  that  upon  the  appointment 
of  a  new  trustee,  all  such  conveyances,  &c.  shall  be 
executed  aft  will  effectually  vest  the  estates  in  the  old* 
and  new  trustees,  to  the  uses  of  the  settlement.  And  de- 
clares, that  every  new  trustee,  when  appointed,  shall 
have  the  same  powers,  &c.  as  if  nominated  in  the  deeds. 
Now,  it  seems  quite  clear,  that  no  more  was  originally 
intended  by  this  power,  than  that  the  trustees  to  pre- 
serve contingent  remainders,  should  transfer  the  estate 
limited  to  them  for  that  purposQ  (which  is  a  vested  (a:) 
'  remainder),  or  any  other  estate  actually  vested  in  them, 
to  the  neiw  trustees,  who  would  be  enabled  to  exercise 
the  different  powers  of  sale  and  exchange,  &c.  created 
by  the  settlement,  under  the  express  direction  contained 
in  the  deed,  that  every  new  trustee  should  have  the  same 
powers  as  the  old  trustee  had.  But  it  has  become  usual 
to  consider  it  essential,  that  the  new  trustees  should  haye 
a  seisin  to  serve  the  uses,  in  the  same  manner  as  the  old 
trustees  had,  although  it  does  not  always  happen  that 

(«)  See  Dormer  v.  Vottneae,  WUki  337« 
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the  trustees  of  the  powers  are  the  persons  seised  to  the 
uses^  nor  is  it  at  all  necessary  that  they  should  be.  To 
raise  this  new  seisin  two  deeds  are  necessary ;  by  the 
firsts  the  uses  of  the  settlement  must  be  revoked^  and 
the  estate  appointed  to  a  stranger  in  fee^  and  the  old 
trustees  must  join  in  conveying  the  estate  to  him^  and 
then  the  stranger  must  reconvey  (which  he  may  do  by 
indorsement)  to  the  uses  of  the  settlement,  in  the  sam^ 
manner  as  if  the  new  trustee's  name  had  been  inserted 
therein.  The  power  of  revocation  and  now  appointment 
is  considered  to  be  clearly  implied  by  the  declaration  in 
the  power ;  and,  supposing  no  such  power  to  exists  yet 
the  estates  to  preserve  contiugent  remainders  are  effec- 
tually vested  in  the  old  and  new  trustees  by  the  actual 
conveyance.  This  mode  assumes  that  there  is  a  seisin  in 
the  releasees  to  serve  the  uses,  and  that  that  seisii^  is  not 
transferable,  for  otherwise  it  would  not  be  necessary  to 
defeat  the  old  uses,  ai|d  raise  a  new  seisin  in  the  old  and 
new  trustees  to  serve  them.  If  it  ever  should  become 
necessary  to  decide  the  point,  there  is  little  doubt  but 
that  it  will  be  determine/I;  1.  That  the  power  onlj 
means  that  the  estates  actually  vested  in  the  trustees  shall 
be  transferred  to  the  old  and  new  trustees,  which  may 
be  done  by  one  deed  operating  under  the  statute  of  uses : 
2.  That  they  may  then  exercise  the  powers  created  by 
the  settlement :  and,  consequently,  3.  That  there  is  no 
seisin  in  the  trustees  to  transfer,  and  therefore  the  re- 
vocation and  appointment  is  nugatory  and  of  no  effect. 
Of  course  these  observations  do  not  apply  to  a  cas€| 
where  the  fee  simple  is  vested  in  the  trustees.  In  that 
case,  clearly,  one  conveyance  only  is  necessary.  The 
old  trustees  may  convey  by  lease  and  release  to  the  new 

trustee. 
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trmtee,  to  tbe  me  of  himself  and  the  oldtrustees^ia  fiie, 
upon  the  trusts. 

Admittiog  that  thj9  usual  power  of  appoiutmeut  re« 
quires  the  seisiu  (If  there  be  any)  ia  the  old  trustees^  ta 
be  vested  in  the  new  tfustee^^  it  will  not  he  denied  hj 
the  most  strenuous  supporters  of  this  doctrine^  that  thia; 
cerempny  is  not  necessary  where  the  power  expressljr 
pegatiyes  that  construction :  the  powers  in  the  settlement^, 
it  is  quite  clear^  may  be  executed  by  a  person  not  hav* 
}ng  any  seisin  vested  in  )iim  to  serye  the  uses :  th^reforeji 
to  prevent  the  necessity  of  this  artificial^  circuitous  mode^ 
of  appointing  new  trustees,  it  might  be  adviseable  to  ex«^ 
pressly  declare  in  the  deed  creating  the  power,  that  upoa 
the  appointmrat  of  any  new  trustee,  the  estate  of  th# 
trustees  to  preserve  contingent  remainders  shall  be  con* 
yeyed  to  the  continuing  and  new  trustees,  to  the  uses  of 
the  settlement*  And  that  every  new  trustee  may  act  ia 
the  execution  of  the  powers,  without  being  invested  with 
the  seisin  (if  any)  in  the  old  trustees  to  serve  the  con- 
tingent or  future  uses.  The  usual  power  of  revocatiof^ 
and  new  appointment  introduced  into  this  power  of  ap- 
pointing new  trustees  is,  however,  to  be  preferred,  a# 
its  operation  is  now  generally  known :  axircumstancil 
which  is  in  practice  of  infinitely  greater  importance  tiiao 
the  expence  of  an  additional  deed. 

The  distinctions  taken  in  a  preceding  chapter,  betweeB 
powers  deriving  their  effect  from  the  statute  of  uses  and 
common  law  authorities,  will  have  led  the  reader  to  ob« 
serve,  that  the  observations  in  the  opening  of  this  chi^- 
ter,  as  to  the  necessity  of  appointing  to  the  uses  at  <mce# 
io  not  apply  to  l^ommon  law  powers. 

Where  the  power  is  given  by  will,  without  a  seisin  to 

serva 
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nitve  the  estates  to  be  created^  it  is  a  mere  oommon  law 
authority ;  and  it  should^  therefore^  seem^  that  an  ap- 
pointment by  virtue  of  such  a  power  to  A,  to  uses^  would 
not  of  itself  vest  the  legal  estate  in  A^  but  would  give 
the  legal  estate  to  the  real  objects  of  the  app6intment ; 
for  the  question  is  free  from  the  technical  objection  of 
an  use  upon  an  use^  and  the  single  point  to  be  ascertained^ 
10  the  intention.     The  appointment  merely  operates  an 
the  designation  of  a  person  to  take  under  the  will^  a  de- 
vise to  him^  by  which>  either  directly,  or  through  the 
medium  of  a  devisee  to  uses,  would  have  given  him  the 
legal  estate  according  to  the  intention  of  the  testator. 
But  where  the  power  is  given  through  the  medium  of  a 
devisee  to  uses,  if  it  should  be  thought  that  it  operates 
mider  the  statute  (j/),  the  appointment  must  receive  the 
same  construction  as  an  appointment  under  a  like  power 
created  by  deed.   Powers  under  wills  and  deeds  are  both 
distinguishable  from  a  power  to  convey  an  estate  uuder 
a  letter  of  attorney.   The  estates  raised  by  the  execution 
of  a  power  (whether  it  be  created  by  deed  or  will)  take 
effect  as  if  limited  in  the  instrument  creating  the  power. 
A  devise  of  an  authority  is  within  the  statute  of  wills  (z), 
and  when  the  authority  is  exercised,  the  estates  created 
by  it  come  in  lieu  of  the  authority.     In  the  case  of  a 
deed  creating  a  power,  the  seisin  or  interest  to  serve  the 
estates  is  actually  raised  by  the  deed  itself,  and  the 
estates  limited  under  the  power  accordingly  derive  their 
essence  from  that  seisin :  but  in  the  case  of  a  common 
letter  of  attorney,  no  s^in  is  created,  nor  does.tliee^n/ir 
pass  by  or  by  virtue  of  the  power,  which  merely  autho* 
rizes  the  attorney  to  convey  the  estate  in  the  name  of  the 

(y )  Fide  supra,  p.l  1 8.  (s)  Towneseod  v.  Walley^  Mo.  34U 
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principal.  The  conveyance  is,  in  feet,  Ihe  deed  of  the 
principal,  and  it  is  considered  as  executed  by  him.  It 
isj  therefore,  essential  that  the  deed  should  be  an  ope- 
rative, independent,  and  substantive  conyeyance.  If  it 
be  a  feoflTment,  it  must  be  accompanied  with  livery  of 
seisin ;  if  it  be  a  bargain  and  sale^  it  must  be  enrolled  ; 
and  if  it  be  a  release,  it  must  be  grounded  on  a  bargain 
and  sale  for  a  year  under  the  statute,  or  a  lease  at  common 
law  with  actual  entry.  And  the  land  may  consequently 
be  conveyed  to  one  to  uses,  and  the  statute  will  execute 
the  uses.  The  estates  created  will  depend  simply  on  the 
instrument  in  which  they  are  contained,  although  the 
deed  itself  depends  for  its  validity  as  a  conveyance,  upon 
the  letter  of  attorney,  by  virtue  of  which  it  was  ex- 
ecuted ;  for  the  powder  must  be  produced  before  the  deed 
can  be  read  in  a  court  of  justice  («)•  And  we  may 
here  dismiss  the  consideration  of  letters  of  attorney, 
with  this  one  observation,  that  the  deed  must  be  exe- 
cuted in  the  name  of  the  principal ;  but  where  that  is 
done,  it  is  immaterial  whether  the  attorney  place  his  own 
name  first  or  last.  Therefore,  an  execution  thus,  '*  for 
A.  B.  (the  principal),  C.  D.  (the  attorney),  L.  S.  is 
valid  {b). 

It  is  usual  to  declare  in  powers  of  revocation  and  new 
appointment,  that  the  donee  may  revoke,  and  by  the  same, 
or  any  other  deed,  appoint  new  uses ;  but  it  i^  clear,  that 
without  this  provision,  a  power  of  revocation  and  new 
appointment  noiay  be  executed  by  the  same  instrument, 
unless  the  deed  creating  the  power  expressly  require  dis- 
tinct deeds.  The  former  uses  cease  ipso  facto  by  the 
revocation,  without  entry  or  claim  (c).     The  instrument 

W  Johnson  v. M»oo,  1  E»p.  llep.    (A)  WUki  v.  Backs,  2  East  1 42. 
^«  (0  See  pot/,  sect  8. 
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1$^  in  construction  of  law^  firrt^  a  revocation  of  the  old 
uses^  and  then  a  limitation  of  the  new  uses  ((f).  Nor  is 
this  the  only  case  in  which  the  law  adjudges  priority  in 
distinct  p^rts  of  one  and  the  same  deed.  It  is  upon  this 
princq)le^  that  a  lease  and  release  in  the  same  deed, 
although  certainly  a  very  informal  conveyance^  has  been 
several  times  ruled  to  be  a  good  conveyauceji  for  priority 
shall  be  supposed/  We  have  seen  that  every  pow^r  isji  ia 
effect^  a  power  of  revocation  and  new  appointment ;  and 
it  is^  therefore,  in  many  cases  of  absolute  necessity  that 
the  powers  should  be  allowed  to  be  executed  by  the  same 
dieed. 

Where  it  is  intended  not  to  make  an  irrevocable  ap-r 
pointmeot,  an  e^xpress  power  of  revocation  should  be  re* 
served  in  the  deed  executing  the  power :  if  it  be  omitted 
the  appointment  patmot  be  revoked  (^e). 

(d)  Diggei*s  case^  i  Rep.  l64-^  re«oL  S.  C.  Mo.  603 ;  Co.  li^U 
M7  a.  {e)  Vidt  infra,  sect  7. 
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SECTION  lU 

« 

or  TBB  IX8TEUM1BNT  BY  WHICH  A  POWEB  MAY  BS       ' 

EXECUTED. 

Where  a  power  is  giTcn  generally,  without  defining 

the  mode  in  which  it  must  be  executed,  it  mny  fie  excr«^ 

cised  either  bj  deed  or  will ;  and  as  the  operation  of  th« 

instrument  will  simply  be  to  declare  the  use,  to  serv^e 

which  we  must  assume  that  a  sufficient  esitate  is  alreadjf 

legally  created,  an  estate  of  freehold  may  be  limited 

without  livery  of  seisin,  a  bargain  and  sale  for  a  year, 

or  an  actual  entry  by  the  appointee  ;  nor  is  it  essential 

that  the  power  should  be  executed  by  deedj  a  simpl# 

note  in  writing,  even  unattested,  ^ould  be  agood^x-^ 

ecution  of  the  power  (/)•    So  whether  it  be  a.  comnon 

law  authority  given  by  will,  or  a  power  operating  under 

the  statute  of  uses,  it  may  be  executed  by  feofimi^t  (g\ 

covenant  to  stand  seised  (A),  lease  and  release  (t ),  or- lease 

and  release  and  fine  (A).     But  although  all  these  modes 

treefiectual,  yet  they  are  improper  appointments.  They 

do  not  operate  as  a  feofiment,  covenant  to  stand  seised^ 

lease  and  release,  or  fine;  but  as  an  appointment  of  thf 


(/)  Saanders  v.  Owen,  i  Salk. 

467 }  and  see  3  East  440. 
^g)  Daniel  v.Upley,  Latch  9^  $9, 

1343  1  Jo.  137- 
(A)  Stapleton's  cast  cited  by  Hale, 
Chief  Justice,   1  Ventr.   228} 
Dame  Hasting'scase,Baym.239; 
a  Keb.  511  cited,  S.a  Rigitfv. 


Tht>mflf>  8  Burr.  1141. 
(f)  Dyer  v.  Awiiter,  1  P.  Wms. 

165  cited,   10  Mod.   34  nom. 

Gier  v.Otseter;  pighton  v.Tom* 

linseny  1  Com.-194,  1  P.  Wmi, 

149. 
(A)  Fidtiupra^f.  68« 
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estate^  or  direction^  or  declaration  of  use  under  the 
power.  Therefore,  if  a  power  under  the  statute  is,  for 
instance,  executed  by  lease  and  release,  upon  which  uses 
are  declared,  the  releasee  will  be  invested  with  the  legal 
estate  by  force  of  the  statute,  and  the  real  objects  of  the 
deed  will  take  mere  trust  estates. 

Although  where  a  power  is  not  restrained  to  be  ex- 
ecuted by  deed.  Sec.  it  matf  be  executed  by  a  simple  note 
in  writing ;  yet,  if  the  power  relate  to  real  estate,  and 
the  donee  exercise  it  by  will,  the  will,  it  is  said  by  most 
writers,  must  be  executed  as  a  proper  will,  and  must 
consequently  be  attended  with  the  solemnities  required 
by  the  statute  of  frauds. 

The  cases  cited  for  this  position  are,  Longford  Vm 
Eyref/),  and  Wagstaff  v.  Wagstaff  (m) ;  but,  in  the 
last  of  these  cases, ,  the  trust  was  for  A,  his  heirs  and  as* 
nigpB,  or  to  such  person  or  persons  as  he  or  they  should 
direct ;  and  Lord  Macclesfield  held  this  to  be  no  more 
tibaa  a  common  trust  of  lands  in  fee  simple,  for  the  last 
words  were  no  more  than  what  was  implied  before,  and 
cxpressio  eorum  qua  tacite  insunt  nihil  operatur*  And 
in  the  first  of  the  above  cases,  the  power  was  expressly 
required  to  be  exercised  by  ''  u-ill/'  or,  '^  writing  in 
the  nature  of  a  will/*  which  words  are  construed  to 
weaii  such  a  will  as  is  proper  for  the  disposition  of  lands 
within  the  statute  of  frauds ;  and  I  have  not  met  with 
even  a  dictum  in  the  books  that  where  a  power  is  given 
generally,  and  without  reference  to  any  instrument,  a 
will  made  in  execution  of  it  must  be  treated  as  a  proper 
will  of  real  estate.  It  seems,  indeed,  once  to  have  been 
holden,.that  if  a  power,  although  not  required  to  be 

(0  1  P.  Wms.  7'IX>.  (m)  2  P«  Wms.  356. 

«0, 
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%o,  was  executed  by  bargain  and  aale^  the  deed  must  be 
oirolled  as  a  proper  bargain  and  sale ;  but  Lord  Chief 
Justice  Hale  was  decidedly  against  this  construction  (n). 
His  is  certainly  the  better  opinion.  And^  in  regard  to  a 
will,  it  would  be  rather  a  reJSned  distinction  that  tiie 
po-wer  may  be  executed  by  a  simple  note  in  writing  un- 
attested ;  but  that  if  it  be  thrown  into  the  shape  of  a  wil^ 
it  must  be  executed  in  the  same  manner  as  a  proper  will 
of  land.  It  must  be  admitted^  that  a  power  may  bo 
given  to  appoint  real  estate  by  will  without  any  wit^ 
■ess  ( 0 )  ;  and  it  would^  therefore^  be  a  great  stretch  to 
hold  that  three  witnesses  are  necessary  in  the  case  xaA& 
discussion.  s 

(n)  Ingram  «•  Parker,  Raym.  239;  ^  Keb.  511,  538;  t  Voatr. 
%K>i  29L  (o;  FUe  supra,  ch.  2>  sect.  U 


'8BCT4 
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SKCriOK  lit 

Vt  tut  COHPUARCB  WITH  CONDITIONS  AANEXSD  td  it 

w 

'^^  £  now  corae  to  the  ca&es  in  which  particular  circum- 
ttances  are  required  to  attend  the  execution  of  the 
power:  these  are  generally^  firsts  a  particular  instru- 
fiietft ;  feecondl/j  a  particular  mode  of  execution ;  audi 
Airdly/ conditions  not  strictly  relating  to  the  instrumenti 
as  the  consent  of  third  persons^  tender  of  moneji  or  thtf 
like. 

Where  forms  are  imposed  oirthe  executioti  of  a  powers  • 
it  is  either  to  protect  the  remainder-^man  from^  a  charge 
in  any  other  mode^  or  to  preserve  the  person  to  whom  it 
is  given  from  a  hasty  and  unadvised  execution  of  the 
power.     In  each  case  the  circumstances  must  he  strictly 
complied  with :  in  the  first,  it  would  be  in  direct  oppo-^ 
sition  to  the  agreement  to  consider  the  estate  charged 
when  tlie  mode  pointed  out  is  not  adhered  to  (p) ;  in  tha 
second,  to  dispense  with  the  solemnities  and  forms  re-^ 
quired  to  attend  the  execution  of  the  power,  is  to  deprivcf 
a  man  of  the  bridle  which  he  has  thought  proper  to  im- 
pose on  his  weakness  or  frailty  of  mind>  in  order  effec-^ 
tually  to  guard  himself  against  fraud  and  imposition  {q), « 
Besides,  the  circumstances  required  to  the  execution  of 
a  power  are  perfectly  arbitrary,  and  (except  only  as 
they  are  in  fact  required)  unessential  in  point  of  effect 
to  the  validity  of  any  instrupent  by  which  the  power 

C^)  Sec  7  Vcf.jun.  506.  (?)  3  Cba,  Ca.  66, 107;  and  see 

Piggot  V.  Peorice,  Com.  250« 

may 
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tilay  be  exercised.  This  is  laid  down  and  admirably 
enforced  by  Lord  Ellenborougb^  Chief  Justice^  in  the 
great  case  of  Hawkins  and  Kemp  f  r)«  There  the  terms 
of  the  power  required  that  the  revocation  should  be  by 
deed  or  instrument  in  writing,  executed  in  the  presence 
of,  and  attested  by,  three  credible  witnesses,  and  enrolled 
in  one  of  his  Majesty's  Courts  of  Record  at  Westmin- 
ster, and  with  the  consent  and  approbation  of  Hawkins's 
wife,  his  father,  father-in-law,  and  also  of  several  trus- 
tees, being  in  all  nine' persons.  The  Lord  Chief  Justice 
said,  that  every  one  of  these  required  circumstances 
was  in  itself  perfectly  arbitrary,  and  (except  only  as  it 
was,  in  fact,  required)  unessential  in  point  of  eifect  to 
the  legal  validity  of  any  instrument  by  which  the  old 
uses  should  be  revoked  or  new  uses  declared.  It  was  in 
itself  immaterial  whether  the  instrument  or  writing, 
purporting  so  to  revoke  and  declare  the  uses,  should  be 
bj  deed;  whether  such  deed  should  be  executed  in  the 
presence  of  what,  or  any,  number  of  witnesses  j  whe- 
ther it  should  be  afterwards  attested  by  the  witnesses, 
And  ultimately  enrolled  in  any  Court  of  Record ;  and 
whether  it  should  be  sanctioned  by  the  consent  and  ap- 
probation of  the  several  trustees  named  for  that  purpose. 
It  might  ( if  it  had  so  pleased  the  parties  creating  the 
l)ower)  have  been  done  by  any  writing  of  the  persons  so 
authorized,  unsealed,  unattested,  unenroUed,  and  un- 
sauctionedi  by  any  consent  or  approbation  whatsoever. 
If  these  circumstances  were  unessential  and  unimportant^ 
except  as  they  were  required  by  the  creators  of  the 
power,  they  could  only  be  satisfied  by  a  strictly  literal 
*nd  precise  performance.     They  were  incapable  of  ad- 

(f )  3  But  4ia 

K  mitting 
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mitting  any  substitutioo,  because  these  requisitions  had 
no  spirit  in  them  which  could  be  otherwise  satisfied  ;  in- 
capable of  receiving  any  equivalent,  because  they  were 
in  themselves  of  no  value. 

If,  therefore,  a  writing  is  required,  a  disposition  by 
parol  will  be  invalid,  although  the  property  might  by- 
law be  so  disposed  of  («).  If  the  power  is  required  to 
be  executed  by  deed  to  be  enrolled,  the  deed  must  ac- 
cordingly be  enrolled  ;  if  a  particular  court  be  named^ 
that  court  must  be  resorted  to  (0*  If  the  consent  of 
particular  persons  be  required,  their  consent  must  be 
obtained  (u).  If  two  witnesses  are  required,  one  will 
not  do ;  if  the  witnesses  are  to  be,  of  the  rank  of  noble- 
men,  commoners  will  not  satisfy  the  words  (a;).  If  suf- 
ficient subsidy  men  be  required  as  witnesses,  sufficient 
and  credible  persons  who  are  not  subsidy  men  will 
not  be  good  witnesses  (y).  If  a  seal  be  required,  an 
instrument  under  hand  only  will  be  an  invalid  exercise 
of  the  power  (2).  If  the  instrument  is  to  be  signed,  it 
cannot  be  executed  otherwise  (a)  (1);  and  if  signature 

and 

(5)  Tbruxton  v,  A ttoraey* General,  (x)  Bath  and  Montague's  case«  3 

1  Vera.  340.  Cha.  €sl.  65,  2  Freem,  igs. 

(0  Digges's  case,  I  Rep.  i?^.  (y)  Kibbet  v*  Lee,  Hob.  8]2 ;  aee 

(»)   Hawkins  v.  Eemp«  3  East  3  Cha.  Ca.po. 

410  j  and  see  Manaellv.Man-  (z)Doraierv.Thurland,2P.Wixis. 

sd],  Wilm.  36.  506. 

(a)  Birde  v.  Sttide^  Bridg.  21  cited. 


(1)  The  statute  of  tnads  (29  Car.  2,  c.  3^  s.  5)  requires  wills  of  lands 
to  be  !n  writing,  and  signed  by  the  devisor.  Upoft  the  authorities  it  it  a 
questioDf  whether  seaUmg  is  not  signing  (Lemayne  r.  Stanley,  3  Ler.  1 ; 
Lee  V.  Libb,  1  Show:  69 1  Wameford  v.  Warneford,  2  Str.  764 ;  Smith 

V.  Evant^ 
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ind  sealing  be  required^  an  instrument  unsigned  will 
not  be  Talid  altbough  sealed  (.b).  If  notice  is  required 
to  be  gireu^  the  execution  of  the  power  will  be  void  if 
notice  be  not  given  accordingly  (c).  And  so  in  every 
case  that  the  ingenuity  of  man  can  demise  the  terms  of 
the  power  must  be  complied  with. 

But  where  the  appointment  is  to  a  charity,  any  wri- 
tings however  informal  as  an  execution  of  the  power^  is 
good  as  an  appointment  within  the  statute  of  charitable 
uses  (d) ;  for  this  statute  supplies  all  defects  of  assur- 
ance which  the  donor  was  capable  of  making  (e).  The 
latent  of  the  statute^  it  has  been  said,  was  to  make  the 
disposition  df  the  party  as  free  and  easy  as  his  mind^ 
luid  not  to  oblige  him  to  the  observance  of  any  forms  or 
ceremony  (/).  By  an  act  of  George  the  Second  (g), 
gifts  to  charitable  uses  are  required  to  be  made  by  deed^ 
indented,  sealed^  and  delivered^  iii  the  presence  of  two 
or  more  credible  witnesses^  twelve  months  at  least  before 

[h)  Thajer  v.  Thayer,  Palm.  112;  (e)  Attorney-General  v.  Burden  2 

Blockvill  V.  Ascot,  2  £q.  Ca.  Vern.  7^^* 

Abr.  659,  side  note.  (/)  Attorncy-General  v.  Rye,  2 

{e)  Ward  ^.  Lenthali  1  Sid.  143.  Vern.  453. 

(rf)  4a  Elia.  c*  4  J  Piggot  v.  Pcnrice,  (g)  9  Geo»  II.  c.  36. 

Coiii.250>  F1ec.Cfaa.47ii  ^ 


iJ.fevans,  1  Wils.  313  5  Crayson  v.  Atkirison,  2  Vcs.  454  5  Ellis  v* 
Smith,  1  Dick.  225;  l  Ves.  juil.  II ;  see  2  Bla.  Comm.  306;  Doagl. 
244, 2d  edit  3  Dote^  Dime  v.  Monday,  Sid.  362,  was  before  the  statute). 
Bat,  without  question,  if  the  point  should  ever  call  for  a  decision,  it 
would,  in  conformity  to  the  express  words  of  the  statute,  and  the  general 
t^tnion  of  the  profession,  be  holdea»  that  sealing  is  not  signing.       *   ' 

N  2  tbt 
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the  death  of  the  donor^  and  the  deed  must  be  ciirolled 
in  the  Court  of  Chancery  within  six  calendar  months 
after  it  is  executed.  Now  this  act  can  no  more  be  con- 
sidered as  a  repeal  of  the  statute  of  charitable  uses^  than 
the  statute  of  frauds  can  of  the  statute  of  wills.  And 
it,  therefore,  still  seems,  that  if  in  an  appointment, the 
solemnities  imposed  by  the  act  of  George  the  Second 
are  attended  to,  the  gift  will  operate  as  an  appointment 
under  the  statute  of  charitable  uses,  although  the  in- 
strument is  not  executed  in  the  manner  required  by  the 
instrument  creating  the  power.  But  as  the  act  of 
George  applies  as  well  to  appointments  under  powers  as 
to  original  conveyances,  if  the  douee  wish  to  appoint  to 
charitable  uses,  although  under  the  power  he  might  ap- 
point by  a  simple  note  in  writing  unattested,  yet  he  must 
conform  to  the  directions  of  the  act. 

But  to  return,  the  rule  that  every  circumstance  re- 
quired to  the  execution  of  a  power  must  be  strictly  at- 
tended to,  is  so  clear  and  plain  a  rule,  that  we  might 
here  dismiss  this  part  of  our  subject  were  there  not  raahj 
cases  in  which  particular  expressions  imposing  restraints 
on  powers,  or  modes  of  executing  them,  have  received 
a  judicial  exposition.  I  proceed,  therefore,  to  consider 
these  cases  in  the  order  before  proposed  ;  and  although 
the  courts  cannot  dispense  with  the  form  prescribed^  yet 
we  shall  find  that  they  in  general  incline  to  put  a  liberal 
construction  on  the  words  of  the  power. 


And  first  as  to  the  instrument.^^lfB.  deed  is  expresslv 
required,  the  power  cannot  be  executed  hy  will. 

This 
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This  was  decided  by  Sir  Joseph  Jokyll  in  the  case  of 
"VVoodward  v.  Halsey  (ft)  ( I),  in  which  a  power  of  revo- 
cation by  deed  sealed  and  delivered  was  holden  not  to  be 
well  executed  by  a  will^  although  sealed  and  delivered. 
And  the  decree  was  affirmed  by  Lord  Chancellor  King, 
who  said>  that  factum  was  a  technical  word^  and  as 
Well  known  in  the  law  as  a  fine  or  recovery,  and  that  a 
will  could  not  be  a  deed.     The  same  point  was  decided 
*^  the  case  of  the  Earl  of  Darlington  v.  Pulteney  {i), 
?n  which  the  former  case  was  not  cited.  Lord  Mansfield 
took  up  the  question  in  the  same  way.     He  said^  that 
the  power  was  emphatically  reserved  to  be  executed  by 
"  deed/'     Now,  the  word  deed>  in  the  understanding 
of  Jaw^  has  a  technical  signification  to  which  a  will  is  in 
A<>  respect  applicable.     This  opinion  was  given  upon  a' 

(*)  Rolls,  Feb.  1727,  MS.  (5  Bro.  P.  C.  by  TomL  175 ;  and 

(0  Cowp»  260,  con&rmed  by  Doe  v.        see  Bushell  v.  Bushell,   1  Rep. 
^dy  Cavan,  6  Terra  Rep.  Sd?,        Tcrap,  Redesdale,  9^. 


(^  )    According  to  the  Register's  book  the  power  was,  ''  by  any  deed 

^  needs  in  wrtjtingy  under  his  hand  snd  seal,  and  sealed  and  delivered  by 

^   ia  the  presence  of  three  or  more  credible  witnesses,  to  revoke, 

*^  Void,  alter,  or  change,  any  of  the  uses,  &c.  therein  limited  j  and 

y  the  same  deed  or  deeds,  or  any  other  deed  or  deeds,  in  writing,  under 

^  ^^atid  and  seal,  and  by  him  sealed  and  delivered  in  the  presence  of 

'^^  or  n|ore  credible  witnesses,  to  limit* new  uses."   It  is  said  lu  Mose. 

^  ^llai  the  Master  of  the  Rolls  held  the  will  to  be  a  revocation,  but 

^  ^^ister's  book,  in  this  respect,  agrees  with  the  above  notej  Reg. 

'^-  H.  1727,  fo.  212.     Upon  the  appeal  to  the  Chancellor,  he  directed 

'  ^oint  to  be  tried  at  law  in  an  action  of  ejectment,  Reg.  Lib.  B. 

^*  fo.  353.     In  the  next  year,  upon  the  plaintiff's  petition,  this  order 

directed  to  be  entered,  Reg.  lib.  B.  1729,  fo.454.     I  searched  to 
the 

^^d  of  the  year  1731,  without  meeting  with  any  further  trace  of  the 

N  3  case 
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case  sent  out  of  the  Court  of  Chancery^  and  Lor^ 
Chancellor  Bathurst  decreed,  according  to  the  certificate 
of  the  Court  of  King's  Bench,  that  the  power  was  not 
well  executed. 

And  the  converse  of  the  foregoing  proposition  hold^ 
equally  true':  a  power  to  be  executed  by  will  cannot  be 
executed  by  any  act  to  take  ^ect  in  the  life  time  of  the 
donee  of  the  power.  This  was  laid  down  by  Lord 
Hardwicke  in  the  case  of  Whaley  v.  Drummond(A). 
He  said,  that  where  a  power  is  given  to  charge  an  estate 
by  will,  the  person  having  the  power  cannot  execute  it 
by  any  act  in  his  life  time.  But  the  mere  circumstance 
of  the  estate  being  limited  to  A  for  life,  and  '^  after  his 
death,"  or  "  then"  to  be  at  his  disposal,  will  not,  by 
implication,  restrain  the  execution  of  the  power  to  a 

will(0. 

And,  in  favour  of  the  intention,  a  settlement  to  the 

use  of  a  man's  will  might,  perhaps,  be  construed  to 
mean  not  simply  a  disposition  by  testament,  but  any  dis- 
position by  deed  or  otherwise.  This  question  arose  in 
the  reign  of  James  the  First,  upon  a  dispute  between 
the  Earls  of  Ormoud  inA  Desmond,  who  bound  them* 
selves  in  a  penalty  of  100,000/.  each  to  abide  by  the 
King's  award.  The  case  was  simply  this :  The  then  late 
Earl  of  Ormond  suffered  a  recovery  of  certain  est^ites  to 
the  use  of  his  last  wilk  By  writing,  under  his  hand 
and  seal,  he  declared  thit  the  recoverors  should  stand 
seised  to  certain  uses.  The  question  was,  whether  he 
could  revoke  the  uses.  The  case  was  referred  to  the  two 

(/')  Ch.  Easter  Term,  1745,  MS.  (/)  Anon.  3  Leo.  71 1  Thomlinson 

Reg.  Lib.  B.  1744,  fo.  150 ;  see  v.  Dighton,  1  Conu  194,   1  P. 

Reid  V.  Shergoid,  10  Ves.  jun.  Wins.  149. 
370. 

Chiefi^ 


OP  THE  COMPLIANCE  WITH  C0NDITI0K8, 


183 


Chiefs^  Montague  and  Hobart^  and  Justice  Dodridge. 
They  all  agreed^  that  the  fee  resulted  to  the  Earl  in  the 
mean  time.     And  Montague  appears  to  have  thought 
that  the  settlement  took  efiect  out  of  his  interest,  and 
not  as  an  execution  of  his  power  ;  and  he  accordingly 
held;  that  it  was  not  revocable.      Hobart  and  Dodridge 
on  the  contrary  held,  that  the  instrument  operated  as  an 
execution  of  the  power,  and  that  the  uses  were  always 
revocable,  because  they  were  grounded  upon  the  reco- 
very which  was  to  the  use  of  his  will,  which  waS  always 
subject  to  change.     Secondly,  they  held,  that  the  reco- 
verors  were  seised  to  the  use  of  his  last  will,  which  was 
not  to  be  understood  a  testament  only,  hut  to  he  extended 
^nto  any  other  voluntary  disposition  or  gratuity  what^ 
soever.     However,  upon  this  difference  of  opinion,  the 
King  took  the  opinion  of  some  of  the  other  Judges,  who 
^eed  with  Montague,  and  so  the  point  in  question  was 
^ot  decided  {m). 

"The  point  in  the  foregomg  case  is  not  likely -to  arise 
^^  this  dayi  as  uses  are  generally  declared  in  a  more 
'orntal  manner.  And  it  is  clearly  distinguishable  from  a 
power  to  appoint  by  will ;  for  in  this  case  the  word 
'will"  evidently  points  to  the  instrument^  whilst  in 
"^t  the  declaration  to  the  use  of  the  Earl's  will,  was 
^^•^sidered  to  mean  rather  the  mind  of  tlie  donee  than 
instrument  by  which  his  intuition  was  to  be  ex- 
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P^^H^ed.     But,  if  it  should  hf^  u>  considered,  yet  as  the 
.  ^  now  stands,  unless  the  execution  was  testamentary^ 

^Hould  seem  that  it  could  not  be  revoked  without  an 

t^ress  power  reserved. 

•  m 

g.  ^^'O  Earl  of  Omiond's  case.  Hob.  348 ;  set  3  Cha.  Ca,  64,  100  j  and 
^herd  v,  Spencer,  1  Kcb.  821. 
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However^  it  is  clear,  tl^at  even  where  a  power  is  re^ 
quired  to  be  executed  by  ''the  will/'  or,  "last  will 
and  testament*'  of  the  donee  of  the  power,  an  instru- 
ment, although  sealed  and  delivered  as  a  deed,  will,  if 
testamentary  in  its  nature,  be  a  good  execution  of  the 
power. 

Thus,  in  a  case  in  Dyer  (n^  where  the  uses  of  a  reco-r 
very  were  declared  to  be,  to  perform  the  >^  ill  of  the  per- 
son who  suffered  the  recovery,  he  executed  the  power 
by  a  deed  indented  and  sealed :  the  question  was,  whe? 
ther  he  could  change  the  uses.  Dyer  and  other  Judges 
held,  that  he  might  well  alter  his  will^  for  the  deed  was 
quasi  a  will,  which  is  cliangeable*  In  this  case,  there- 
fore, the  point  was  taken  for  granted.  Lord  Chief  Just 
tice  Treby,  in  adverting  to  the  case,  said,  that  the  inr 
strument  was  a  will,  for  though  it  were  iu  the  form  of 
an  indenture  between  several  parties,  yet  when  he  say) 
he  wills  so  and  so,  after  he  had  recited  a  power  to  de- 
clare by  will,  this  must  be  taken  for  a  will,  or  it  is  no 
execution  of  the  power  (o).  And  it  is  now  well  settled 
by  a  series  of  decisions,  that  if  the  instrument  executing 
the  power  is  in  its  nature  testamentary,  the  mere  circum- 
stance of  its  being  in  the  form  of  a  deed  upon  stamps, 
and  sealed  and  delivered  in  the  usual  way  as  a  deed, 
will  not  prevent  it  operating  as  a  will  {p). 

More  in  his  celebrated  argument  in  Lord  Buckhurst'ii 
case  {q),  cites  Lord  Awdley's  case  in  a  manner  which 
has  induced  an  inference,  that  a  power  to  be  executed  by 

(n)  Anonymous,  Dyer  314a.  pi.  97*  Vcs.  jan.  204 ;  and  § cc  Devercu^ 

(o)  Sec 3 Cha.  Ca.  86 ;  andscc ib.64.  v.  Moor,  1  Kcb.  Gg?  j  Trimmer 

(p)  Hixon  «.  Wy thano,  1  Cha.  Ca.  «.  Jackion,ii  Bom's  Ecdc  Law, 

248  ;  Green  v.  Fronde,  1  Mod.  -  p-  130  cited. 

Il7i  Habcrgbam  v.yioccnt,  2  (y)  Mo,  515,  51(5. 


OF  THE  COMPLIANCE  WITH  CONDITIONS,  185 

*ill  cannot  be  exercised  by  an  instrument  in  the  shape  of 
A  deed.  The  case  is  reported  in  Dyer  (r),  and  in  Leo- 
oard  (s).  A  recovery  was  suffered  by  Lord  Awdley  to 
the  use  that  the  recoverors  should  perform  his  will  j  he 
afte^wards^  by  deed,  directed  them  to  stand  seised  to 
^certain  uses,  amongst  others,  to  make  an  estate  to  him 
and  his  wife  in  tail.  And  it  was  determined,  after 
great  consideration,  that  the  use  was  not  changed,  for 
this  could  not  be  his  will  to  take  effect  by  his  death,  be- 
cause it  appeared  the  estate  was  to  be  executed  in  his  life 
time.  Lord  Awdley's  case,  therefore,  merely  proves 
what  has  been  already  stated,  that  the  act  must  be  tes- 
tamentary, or  the  execution  of  the  power  is  void. 

Where  a  person  is  tenant  for  life,  with  a  power  to  ap* 
point  the  inheritance  by  will  only,  and  is  desirous  to 
sell  the  fee  simple,  he  may  convey  to  the  purchaser  for 
a  long  term  depending  on  his  life,  and  exercise  the  power 
in  the  purchaser's  favour  by  will,  and  covenant  not  to  re- 
voke it     The  title  of  course  will  be  incomplete  during 
the  vendor^s  life,  as  he  may  choose  to  revoke  the  will, 
and  drive  the  purchaser  to  his  remedy  under  the  cove* 
nant :  so  he  may  revoke  the  will  by  a  clandestine  act,  and 
leave  no  assets  to  answer  the  breach  of  covenant.     But 
if  a  purchaser  be  willing  to  incur  the  risk,  no  objection 
can  be  raised  to  the  execution  of  the  power  should  it 
ultimately  take  effect.     It  is  a  mistake  to  call  it  an  exe- 
cution by  deed,  for  the  donee  has  still  full  power  to  re- 
rake  the  will :   the  performance  of  the  covenant  cannot 
be  enforced,  bu^  damage^  only  can  be  recovered  for  a 
preach  of  it. 
Although  a  will  is  not  a  good  execution  of  a  power  to 

(r)  iG6  a,  324  b,  pi.  37.  ($)  %  Leo.  159,  4  Leo.  l6ff,  2l0. 
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be  executed  by  a  deed,  yet  where,  in  the  instrumeqt 
creating  the  power,  words  are  thrown  in  of  a  general 
comprehensiye  sense,  as  ''  writing,"  or  ''  instrument^'* 
the  court  will  take  advantage  of  them  in  favour  of  the 
intention^  and  deem  a  will  within  the  meaning  of  the 
power  although  in  vulgar  acceptation^  the  words  point 
to  a  deed.  This  was  admitted  by  Lord  Mansfield  in 
Lord  Darlington's  case. 

The  leading  case  on  this  point  is  Kibbet  and  Lee,  re- 
ported by  Lord  Chief  Justice  Hobart.  There  a  power 
of  revocation  in  a  settlement  was  required  to  be  exe- 
cuted '^  by  v^riting  under  his  hand  and  seal,  and  by  bim 
delivered  in  the  presence  of  three  credible  witnesses," 
and  then,  and  from  thenceforth,  the  uses  should  be 
Toid.  The  donee  of  the  power  revoked  the  settlement 
by  mil  under  his  hand  and  seal,  and  by  him  delivered  in 
the  presence  of  four  witnesses.  Hutton,  Justice^  held, 
that  the  words  were  to  be  understood  of  a  deed  accord« 
ing  to  vulgar  speech,  and  the  rather^  because  in  such 
clauses  the  last  will  is  especially  mentioned  ;  but  Hobarty 
Chief  Justice,  Warburton,  and  Winch,  Justices,  deter- 
mined that  the  will  was  good,  because  the  revocation 
was  to  be  taken  liberally,  and  the  execution  of  it  favour- 
ably ;  and  they  held,  that  if  the  words  "  then,  and  from 
thenceforth,"  were  repugnant,  they  were  surplusage,  and 
of  no  force  (f). 

This  doctrine  was  carried  to  its  utmost  extent  in  a 
leading  case  in  the  House  of  Lords  (u).  The  power  was 
to  revoke  by  any  writing  under  the  hand  and  seal  of  the 

(#)  Hob.  312 ;  S.  C.  Litt.  Rep.  218,        Peirce,  Cft>.  Car.  376. 
cited,  nom.  Hubbard's  case  i  and    (if)  Countess  of  Roscommon  9. 
see  ib.  p.  Ill ;  and  see  TjU^y  v.        Fowke,  4  Bro.  P.  C.  523* 

donee. 
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donee,  attested  bj  two  or  more  credible  witnesses  ;  and 
by  the  same^  or  any  other  deed,  to  limit  new  uses.  This 
power  was  exercised  by  will  in  writing  under  the  donee's 
band  and  seal^  and  attested  by  the  proper  number  of  wit- 
nesses. And  in  favour  of  the  execution  of  the  power  it  was 
insisted^  that  to  confine  the  execution  of  thepower^  as  if  de- 
signed to  be  by  deed  only^  by  reason  of  the  latter  words  in 
the  proviso  \Jby  the  same,  or  any  other  deed"],  and  to  infer 
firom  thence^  that  the  writing  expressly  mentioned  in  the 
former  part  of  the  power^  and  referred  to  even  in  this 
latter  branch  of  it^  must  be  only  such  a  writing  as  was 
in  point  of  law  a  deed,  would  be  to  make  a  construction 
of  the  power  directly  contrary  to  the  former  part,  which 
tabled  her  to  revoke  the  old  uses  hy  any  writing,  as 
^^n  as  to  the  latter  part  of  it,  which  enabled  her  to 
appoint  new  uses  by  the  same  [writing']^  and  would  be 
^  defeat  and  take  away  the  operation  of  plain  and  clear 
^<>rils  by  implication  and  inference  only.      And  the 
fudges  delivered  their  opinion,  that  this  writing  was  a 
good  execution  of  the  power ;  and  a  decree  was  made 
accordingly.     The  power,  therefore,  was  read  as  if  it 
*^  expressed,  that  new  uses  might  be  limited  by  the 
'^^  j^ writing],  or  any  other  deed. 
'^f)r  will  the  circumstance  of  the  power  being  given 
V^  Vwo,  and  the  survivor  of  them,  vary  the,  construction 
*0  regard  to  the  survivor's  right  to  appoint  by  will, 
although  the  power  could  not  have  been  executed  by 
will  during  the  joint  lives  of  the  parties  {x). 

In  treating  of  the  instrument  by  which  a  power  may 
be  exercised,  it  is  necessary  to  consider  in  what  cases  the 
power,  although  in  one  clause,  gives  distinct  autho- 
rities, 

(»)  Burnet  v.  Mann,  1  Ves.  \57. 

In 
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In  the  case  of  Fitzgerald  and  FaucoDbergc  (y),  a  set- 
tlement was  made  by  Fowler^  ajud  the  recital  expressed 
the  intention  of  the  settlor  to  reserve  power  to  himself 
to  alienate  the  estate^  &c.  and  in  the  deed  was  a  proviso 
that  the  settlor  might  grants  sell^  or  demise  the  estate  at 
his  pleasure^  or  by  any  deed  or  writing  under  his  hand 
and  seqilj  &c.  revoke  the  old  uses  and  declare  new  OQes» 
and  several  particular  powers  were  given  to  him^  to  the 
execution  of  which  witnesses^  ^c.  were  required.    Fow- 
ler afterwards  conveyed  the  estate  without  observing  tbe 
solemnities  required  by  the  latter  part  of  the  first  pro- 
viso.    And  it  wasj  after  great  consideration^  determined 
by  the  Lord  Chancellor^  the  Master  of  tbe  Rolls^  and 
Reynolds^  Chief  Baron^  that   Fowler  had  under  the 
prdviso  two  distinct  powers^  one  to  sell  the  estate  withr- 
out  observing  any  formalities,  tbe  other  to  revoke  and 
declare  new  uses  in  the  manner  required  by  the  latter 
part  of  the  powxr.     The  decree  was^  after  a  hearing  of 
four  days^  confirmed  by  the  House  of  Lords^  upcmi  th^ 
opinion  of  six  Judges  against  Mr.  Justice  Fortescue  (z). 
The  Judges  delivered  their  opinions  seriatim  (a) ;  aud^ 
notwithstanding  the  jopinion  of  the  majority  of  the 
Judges^  it  was  (as  appears  by  the  manuscript  account 
of  the  judgment  indorsed  on  the  printed  (b)    cases) 
moyed  to  reverse  the  decree  ;  but  upon  the  question  be- 
ing put^  the  motion  was  negatived  by  22  against  13. 

This  was  certainly  a  very  particular  case>  but  it  may 
be  considered  an  authority  to  .this  extent^  that  where  two 
powers  are  given  in  the  same  clause^  both  enabling  the 
same  act^  and  tbe  second  power  is  introduced  by  the  dis- 

(y)  Fitzg.  207.    ,  {i)  Sec  printed  cases^  Dom.  Proc. 

(s)  3  Bro.  P.  a  543.  1730,  c  42. 

(a)  See  Journ.  Dom.  Pk'oc.  toI.  IS, 
p.  624.  junctive 
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junctive  GODJunction  ^'  or** ;  and  the  circumstances  r^ 
quired  to  the  execution  of  the  power  are  in  the  latter 
part  of  the  proviso,  and  do  not  expressly  re&r  to  the 
former  part ;  the  powers  are  distinct^  and  the  first  may 
be  exercised  by  even  a  simple  note  in  writing*  unattested. 
It  is  evident^  that  upon  principle^  the  case  is  much 
stronger  where  the  words  of  the  clause  authorize  distinct 
acts;  as  where  the  first  is  to  jointure,  and  the  second  to 
revoke  the  uses.  It  was  one  circumstance^  perhaps^  in 
the  above  case  in  favour  of  the  construction  which  the 
proviso  received,  that  the  solemnities  preceded  what 
was  deemed  the  second  and  a  distinct  power.  The  case 
vrould  have  been  less  strong  had  the  solemnities  imposed 
been  inserted  at  the  latter  end  of  the  entire  proviso* 

And  here  we  may  notice  a  case  where  the  proviso  was, 
that  th^  donee  might  by  his  own  proper  hand  writing,  to 
be  written  or  indorsed  on  the  indenture^  revoke  the  uses 
tberein^  and  the  court  denied  that  the  revocation  ought 
to  be  by  writing  on  the  indenture,  and  held,  that"  it 
might  be  by  other  writings  as  well  as  indorsement  (c). 
There  appears,  however,  to  hav^e  been  considerable  dif- 
ficulty in  the  way  of  this  decision. 

But  where  only  one  power  is  given,  and  it  is  autho- 
lized  to  be  executed  by  difi*erent  instruments,  although 
tke  ceremonies  required  to  the  execution  are  not  stated 
after  each  instrument,  yet  they  will  relate  to  both  instru- 
ments. This  is  the  case  of  Dormer  and  Thurland  {d). 
There  a  power  was  given  to  be  executed  '*  by  his  last 
will,  or  any  writing  purporting  to  be  his  last  will,  un- 
der his  hai|d  and  seal,  attested  by  three  or  more  credible 
witnesses."     The  pow^  was  exercised  by  a  will  duly 

(c)  Lestrange  v.  TempFe,  1  Keb.    (J)2P.Wms.  506;  tee  Jones  v* 
9^;.  Clough,  2  Yes.  365. 

executed 
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executed  according  to  the  statute  of  frauds,  but  it  was 
not  sealed.  Lord  Chancellor  King  held>  that  the  will 
was  a  good  one^  the  power  being  in  the  disjunctive } 
but  a  case  was  referred  to  the  Judges  of  the  King's 
6ench^  who  determined  that  the  will  was  void  as  a 
charge^  for  want  of  being  sealed>  and  consequently  that 
the  power  was  not  in  the  disjunctive*  Lord  Mansfieldi 
in  adverting  to  this  case  {ej,  nsid,  that  *^  Lord  King 
was  of  opinion  that  it  was  a  good  execution  of  the 
power,  because  by  ia>illj  and  I  own  I  should  incline  to 
that  opinion/'  But  as  we  haveseen^  the  question  was^ 
whether  the  will  ought  not  to  have  beea  sealed ;  for  if 
the  power  required  that  solemgity^  the  power  being  ex* 
ecuted  by  will,  could  not  vary  the  case.  In  the  case  of 
Ross  and  Ewer  (f),  the  case  of  Dormer  and  Thurland 
was  recognised  and  acted  upon  as  an  authority^  The 
power  in  this  last  case  was  to  appoint  '^  by  her  last  will 
and  testament  in  writings  or  'other  writing,  under  hand 
and  seal,  to  be  attested  by  two  or  more  credible  wit-" 
nesses."  And  Lord  Hardwicke  held,  that  the  latter 
words  in  the  clause  ''  under  her  hand/'  &c.  were  refer- 
able as  well  to  the  will  as  to  the  other  writings  How- 
ever, in  the  case  of  Doe  v.  Morgan  (g^),  where  the 
power  was  to  appoint  "  by  deed,  or  will,  signed  in  th6 
presence  of  three  witnesses/'  it  was  not  necessary  to 
decide  the  point,  and  the  cises  bearing  upon  it  were  not 
cited  i  but  Lord  Kenyon,  Chief  Justice,  in  delivering 
judgment  said,  that  if  it  were  material  to  decide  that, 
pointy  he  should  think  that  an  appointment  by  deed  would 
have  been  good,  though  not  executed  in  the  pres^icn 

(e)  Cowp.  268.    [  (/)  3  Atk.  156.      (g)  7  Tcxm  Rq>.  103. 

of 
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of  (bree  witiiesses^  and  that  that  number  of  witnesses  only 
applied  to  an  appointment  by  will.  The  distinction  be- 
tween the  cases  of  Dotmer  and  Thurland^  and  Ross  and 
Ewer^  and  the  case  of  Doe  and  Morgan^  is  this :  In 
those  cases,  the  will  was  the  first  instrument  referred  to, 
and  it  was  a  reasonable  presumption  that  the  three 
witnesses  were  intended  to  be  required  to  the  execution 
of  the  will;  but  in  Doe  v. Morgan^  the  deed  was  the 
first  instrument  mentioned,  and  the  solemnity  of  three 
Witnesses  is  not  often  imposed  on  an  execution  by  deed^ 
and  the  words  in  that  case  were  satisfied  by  referring 
to  the  will  which  immediately  preceded  them.  It  was 
probably  Qn  these  grounds  that  Lord  Kenyon  deli- 
vered the  obiter  opinion  alluded  to,  but  the  distinction 
thus  attempted  to  be  established,  is  too  refined  to  be 
reli^  upon  in  practice. 

In  Hardin  .v*  Warner,  where  the  power  was  to  revoke 
upon  tender  of  a  gold  ring,  or  a  pair  of  gloves  of  12d. 
price,  or  13d.  in  money,  it  was  held  that  the  price  of 
12d.  extended  to  the  gloves  only  (h),  on  the  ground,  it 
seems,  that  it. could  not  be  presumed  that  a  ring  is  of  so 
small  a  value  as  12d.  for  it  imports  value  in  itself  (i). 

We  may  here  observe,  that  where  several  modes  of 
executing  a  power  are  stated,  the  donee  may,  in  the  ab- 
sence of  a  direction  to  the  contrary,  execute  it  in 
which  of  the  ways  he  pleased  Thus,  where  a  power 
was,  that  the  wife  might  make  a  will  in  the  presence  of 
the  husband,  unless  he  refused,  or  in  the  presence  of 
J.  S.,  or  two  such  persons  as  she  should  appoint,  it  was 
determined  to  be  in  the  wife's  election  to  execute  in 
^hich  of  the  three  ways  she  chose  {k).     And  yet  cer- 

(A)  N07  79;   fee  iJonei   134;     (t)  Palm.  431. 
P^lm.  429;  ^  Roll  Rep.  293.        [k)  Harris  t^.  Bessie,  1  Ktb.  348. 

tainly 
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tainly  ihe  power  seems  to  have  implied^  that  the  wife 
should  not  execute  in  the  presence  of  J.  S.,  ot  the  other 
persons,  unless  her  husband  refused  to  permit  her  to 
execute  in  his  preseice. 

We  shall  hereafter  see  that  a  person  executing  a 
power  may  declare^  that  it  shall  not  take  effect  till  A 
certain  act  is  done.  Upon  this  principle  a  power  given 
to  be  executed  by  a  single  instrument  as  a  deed,  may 
be  executed  by  several  assurances,  for  where  the  instru^ 
ment  is  executed  with  the  formalities  required  by  the 
power,  and  refers  to  some  future  act  to  be  done  to 
complete  the  execution  of  the  power,  as  a  fine  to  be 
levied,  neither  the  deed  nor  the  fine  by  itself  can  ope- 
rate as  an  appointment;  not  the  deed,  because  that 
would  be  contrary  to  the  intention  of  the  person  exe- 
cuting it,  and  certainly  not  the  fine,  as  that  would  be 
contrary  to  the  words  of  the  power ;  yet  taken  both 
together,  the  power  will  be  duly  executed :  qui€  non 
Talent  singula,  juncta  prosunt.  This  is  the  Earl  of  Lei- 
cester's case  before  noticed  (/).  And  on  the  same  prin- 
ciple it  is,  that  a  fine  first  levied,  and  then  a  deed  de- 
claring the  uses  of  it,  will  be  deemed  un  execution  of 
^he  power,  where  the  deed  is  executed  in  the  manner 
required  by  the  power.  This  we  have  seen  was  decided 
in  the  case  of  Herring  and  Brown  (m).  It  is,  however, 
to  be  observed,  that  this  case  did  not  decide,  that  a  de^ 
claration  of  uses  at  any  time  after  the  fine,  will  prevent 
the  forfeiture,  and  operate  as  an  execution  of  the  power. 
Indeed,  Mr.  Justice  Withers,  who  was  the  only  judge 
of  the  King*s  Bench  that  held  the  power  was  not  de- 

(/)  Fidentffra,  page  68.  Turtoo,Cro.  Car.  472;  and  fc6 

(m)  Si^.  P*  69;  and  fce  Soape  v.        2  Freem.  118. 

stroyed. 
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ftirbyed^  expressly  taid^  that  '^  the  fine  and  deed  should 
he  considered  a§  one  conyeyance  in  favour  of  common 
flsSurancesj  where  the  distance  of  time  is  ncn  apparently 
tang.*'  Where  it  ift  recitted  in  the  dced^  that  the  fine 
was^  at  the  time  of  levying  thereof^  intended  to  enure 
to  the  uses  expressed^  it  seems  that  no  party  to  the 
deed^  nor  any  one  claiming  under  him^  can  insist  upon 
the  forfeiture^  as  the  deed  would  operate  as  an  estoppel* 
But^  against  strangers^  it  is  conceivi^d^  that  it  would 
be  left  to  a  Jury  to  say>  whether  the  fine  was  or  was  not 
levied  to  the  uses  subsequently  declared^  This  obser- 
vation has  been  ajready  made  (ft). 

Both  in  the  Earl  of  Leieester^s  case,  and  Herring 
sod  firown>  the  deed  and  fine  were  considered  as  one 
assurance,  and  such  was  the  intention  of  the  parties  (  o  )  • 
llie  princi{ile  of  thesd  cases  cannot  be  applied  to  a  case 
^here  there  is  first  a  defective  execution  of  a  power, 
■nd  then  a  further  execution^  which  is  also  defective, 
but  which  was  imtended  to  be  a  complgte  and  valid  exe- 
cution, although  in  the  two  instruments  taken  con- 
jointly, the  directions  of  the  power  are  strictly  complied 
with.  This  was  decided  in  the  case  of  Hawkins  and 
Kemp  (p)*  There  the  deed  executing  ,  the  power  was 
required  to  be  inroUed,  and  a  deed  was  accordingly  exe- 
tuted  and  duly  inroUed,  but  was  a  defective  execution 
of  the  power  in  other  respects ;  a  further  deed  was  then 
prepared^  by  which,  after  reciting  that  doubts  had 
arisen  as  to  the  former  execution,  the  power  was  duly 
executed.     In  the  body  of  the  last  deed,  the  intentioa 

(n)  5f^.  f.  €9.  («)  See  Doe  v.  Whitebesd,  2  Bum 

ip)  3  East  410.  704 ;  Hvird  9.  jFletcfier,  pougL 
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■ 

to  inrol  it,  was  stated^  but  it  never  was  actually  io- 
rolled.  It  was  insisted  that  the  two  deeds  together 
operated  as  an  execution  of  the  power,  but  Lord  Elleti* 
borough^  in  delivering  the  opinion  of  the  court,  said^ 
that  in  tliis  case  there  was  no  intent  that  the  two  deeds 
conjointly  should  revoke  the  uses,  and  that  the  inroll- 
mcnt  of  the  first  should  be  applied  to,  or  be  in  any  waj 
connected  with  the  second.  On  the  contrary,  the  last 
deed  in  the  body  of  it  takes  notice  of  the  inroUment,  as 
an  act  to  be  done  in  respect  of  the  then  executing  deed, 
thereby  not  only  adverting  to  the  necessity  of  actual 
inrollment,  but  virtually  disclaiming  the  benefit,  (if 
indeed  in  any  shape  such  benefit  could  have  been 
derived  from  it)  of  the  inrollment  of  the  former  in- 
efficacious deed  of  revocation  and  appointment. 

It  was  sufficient  for  the  determination  of  the  court, 
in  the  preceding  case,  to  shew  that  the  parties  did  not 
intend  the  deeds  to  operate  as  one  assurance.  But  it 
is  evident  tha,t  the  court  considered  it  doubtful  whether 
in  any  shape,  they  could  be  so  construed.  Aiidjhe 
better  opinion  is,  that  they  could  not,  for  the  distinction 
appears  to  be^  that  for  several  instiruments  to  constitute 
one  assurance^  such  must  be  the  intention  of  the  par- 
ties at  the  perfecting  of  the  first  assurance,  and  that  an 
intention  to  refer  a  subsequent  assurance  to  a  prior  one, 
where  such  intention  did  not  exist  at  the  execution  of 
the  first  assurance,  will  not  be  effectual.  Thus^  in  Sey- 
mour's case  (q),  where  a  tenant  m  tail  conveyed  by  bar- 
gain and  sale,  and  afterwards  levied  a  fine  to  the  bar- 
gainee, it  was  determined  that  the  fine  did  not  work  a 
discontinuance,  because  it  did  not  appear  that  any  fine 

•        •  *  » 
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Was  intended  to  be  levied  at  the  time  of  making  the 
bargain  and  sale ;  whilst^  on  the  contrary,  in  Doe  v. 
Whitehead  (r),  where  there  was  a  covenant  in  a  release 
from  a  tenant  in  tail,  to  levy  a  fine  to  the  use  of  the  re- 
leasee, the  fine  and  release  were  holden  to  be  but  one 
assurance;  and  that  consequently  this  operated  as  a 
discontinuance.  The  same  principles  appear  to  apply 
to  the  case  under  consideration. 


11.  I  come  now  to  consider  the  mode  in  which  the 
instrument  is  required  to  be  executed.  It  has  already 
been  observed,  that  in  general  every  circumstance  re- 
quired to  attend  the  execution  of  the  instrument,  must 
be  duly  complied  with.  But  there  are  few  cases  in 
tvhich  the  courts  require  any  thing  beyond  the  strict 
h|^r  of  the  power  j  therefore,  where  a  writing  under 
hand  and  seal  is  required,  it  need  not  be  delivered  (j), 
Although  writings  signed  and  sealed  are  usually  deli- 
vered also :  so  where  the  deed  is  required  to  be  dull/ 
attested,  an  attestation  by  one  witness  will  satisfy  the 
^ord8(f). 

xhe  mode  in  which  the  instrument  is  to  be  executed 
^  Qiostly  expressed,  but  sometimes  implied  :  expressed^ 
W  that  it  shall  be  signed  in  the  presence  of  two  wit- 
Dosses  ;  implied,  as  where  a  power  is  given  to  appomt  an 
^iate  generally  by  deed  or  will,  without  defining  the 
manner  in  which  it  is  to  be  executed,  or  even  express- 
ions' that  it  shall  be  duly  or  legally  executed,  it  is 
on^plied  that  the  deed  or  will  shall  be  executed  in  th# 

W  a  Ban.  704.  (t)  Poulson  v.  Wcirington,   2  P. 

W  Carter  v.  Carter,  Mose.  3^.  Wms.  533. 
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manoer  prescribed  for  the  execution  of  deeds  and  will^ 

by  the  common  and  statute  law.      Therefore^  if  the 

power  be  executed  by  deed>  it  must  have  a  seal,  as  that 

is  of  the  very  essence  of  a  deed.     If  the  instrument  be 

a  will,  and  the  subject  of  the  power  be  personal  estate, 

it  may  be  executed  by  a  mere  paper  writing,  without 

signature  or  attestation,  in  like  manner  as  a  proper  will 

of  personalty ;  and  even  if  it  be  required  to  be  duljr 

executed,  yet  it  should  seem  that  ther*  need  not  be  any 

witness  to  it  (w).     So,  if  the  property  be  real  estate,  the 

will  must  be  executed  with  the  solemnities  required  hy 

the  statute  of  frauds,  as  it  is  within  all  the  inconve- 

niencies  of  the  statute.     And  the  case  is  stronger  where 

'  it  is  required  to  be  dulj/  executed,  as  the  donor  must 

be  understood  to  have  referred  to  sonae  known  rule, 

which,  as  he  himself  has  mentioned  none,  can  be  no 

other  than  the  rule  of  law,    and  that  the  statute  of 

frauds  has  furnished  us  with  (xj.     However,  the  law 

is  clear  in  both  eases,  and  the  same  rule  applies  where 

the  power  is  given  to  be  executed  by   ''  any  writing 

in  the  nature  of  a  will,'^'  as  those  words  mean  the  same 

as  a  will  (y). 

But  the  case  of  Jones  and  Clough,  before  Sir  John 
Strange,  is  considered  as  an  exception  to  this  rule :  the 
decision   in  effect   is,  that  where  a  person  creates  a 
charge   on   his   estate,   but  gives   another  person  thr 
power  of  appointing  it^   although  the  power   is    re- 

(u)  See  2  Yes.  367.  Bro.  &  C.  147  $  and  see  Wag^ 

{x)  Per  Lord  HiMrdwicke»  9  Mod.  sUff  v,  WagstafT,    a  P.  Wmi. 

485.  358 1  Wilkie  v.  Holmes,  gMcd. 

(y)  Longford  v.  Eyre,  1  P.  Wins.  485,    1  Dick,    165,     1    Rep. 

740;  Casaon  tF.  Dade»  1  Bro.  Temp.  Bedeadale,  60  n.  1  Jonef 

C  C.  99',  Duff  V.  DalzeU,   1  .i^«  Ckmgh,  2  Vta.  365. 

quired 
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Quired  to  be  executed  by  will  duly  executed,  yet  it 
need  not  be  executed  in  the  manner  prescribed  by 
the  statute  of  frauds  (1).  This  distinction^  however^ 
would,  if  adhered  to,  be  in  many  cases  very  refined, 
as  in  no  case  does  a  will  executing  a  power  operate  as 
a  proper  will,  but  merely  as  a  direction  of  the  use,  and 
the  estate  passes  by  force  of  the  instrument  under  which 
the  power  was  created.  This  will  be  explained  here- 
after. The  case  before  Sir  John  Strange  was  a  case  of 
compassion,  and  it  is  not  easy  to  discover  whether  he 
founded  his 'decree  on  the  ground  of  the  power  being 
duly  executed,  or  of  its  being  a  proper  case  for  equity 
to  aid  the  defective  execution  of  the  power. 

However,  where  the  power  embraces  both  real  and 
personal  estate,  and  is,  according  to  the  requisition  of 
the  power,  executed  by  will,,  although  the  will  is  not 
executed  in  the  manner  required  by  the  statute  of 
frauds,  yet  it  will  be  a  good  appointment  so  far  as  it  re- 
lates to  the  personalty  (z) 

Of  the  effect  of  a  will  executed  under  a  power,  I 
shall  hereafter  have  occasion  to  speak, 

(»)  Duff  V.  DalzeU,  1  Bro.  C.  C.  14?. 


(1)  Aecording  to  Lib.  Reg.  this  was  a  very  particular  case.  By  the 
agreement  which  gave  the  power,  the  parties  coDtemplated  that  the  seen* 
rity  for  the  mooey  was  to  be  raised  Dot  by  the  willy  but  by  trustees,  who 
were  by  the  agreement  empowered  (according  to  the  words  of  the  in« 
stranoittit)' to  grant,  mortgage^  lease,  set,  or  otherwise  dispose 'of  the 
estate  to  atiy  person  for  raising  the  money.  The  money  had  been  actually 
advanced  by  a  mortgagee,  who  had  a  subsisting  l^al  term*  The  point 
in  the  text  was  not  raised  by  the  answer,  nor  does  it  appear  upon  what 
ground  the  case  was  decided.    Reg.  Lib*  A.  1^^  io»  6M» 

o3  In 
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In  SpraDge  v.  Barnard  (a),  a  feme  covert  had  a  power 
ofappoiotment  over  personalty  by  will,  to  vrhich  by 
the  words  of  the  power  a  seal  was  required  (I).  She 
first  wrote  her  will  on  unstamped  paper,  and  then  think* 
ing  it  to  be  material  that  her  will  should  be  upon 
stamps,  she  wrote  it  on  stamped  paper,  and  afterwarda 
fixed  the  two  papers  together  with  a  wafer,  and  had  it 
witnessed  according  to  the  power*  And  Lord  Kenyon, 
then  Mister  of  the  Rolls,  held  the  stamp  to  be  equiva-* 
lent  to  a  seal,  without  having,  he  said,  recourse  to  the 
wafer,  which  annexed  the  stamped  paper  to  the  fojrmer. 
It  may,  however,  be  doubted  whether  either  the  stamp 
or  the  wafer  could  consistently  be  deemed  a  seal  withia 
the  meaqing  of  the  powers  The  stamp  is  a  mere  regu- 
lation of  the  revenue  to  prevent  fraud ;  and  it  has  been 
very  properly  determinedj  that  the  revenue  laws  ought 
never  to  be  held  to  operate  beyond  their  direct  and  im«c 
mediate  purpose,  to  affect  the  prqierty,  and  vary  the  * 
rights  of  parties,  not  within  the  intention  of  the  act  (6). 
f  be  wafer  ^as  merely  to  keep  the  two  pi^pers  together. 
Neither  the  stamp  nor  th?  wafer  was  i^fllxed  with  im 
intention  to  seal  the  will.     Sealing  is  essentialto  a  deed, 

(a)  2  Bro,  C.  C.  SQ5.  (h)  Buokmaster  v.  Harrop,  J  Vet. 

joD.  S45. 


(1)  Thb  is  according  to  Mr.  Brown's  report,  and  he  ooold  tcarodj 
have  inserted  the  words  by  mistake,  bat  as  the  case  stands  in  Lib.  Beg. 
it  was  a  power  bj  any  writing  under  her  hand  and  seal,  atletted^  Sec. 
'*  or  by  her  will  in  writing,  or  any  writing  puiporting  to  be  her  will." 
No  solemnities  appear  to  have  been  required  to  the  execution  of  the 
power  by  will.  And  if  this  were  so,  tile  question  must  have  been,  whe- 
ther the  ceremonies  prescribed  in  the  clause,  applied  to  a  will  as  wdl  as 
a  luting  inter  vivos.    Reg.  Lib.  B.  \7^.  fo.  354. 

.    ,  and 
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«Dd  it  it  quite  clear  that  neither  the  stamps  on  the 
parchment^  nor  the  annexation  of  the  deed  bj  means  of 
a  wafer  to  another  deed,  woiUd  be  equivalent  to  seal- 
ing. And  when  scaling  is  required  to  an  instrument 
executing  a  power,  it  must  be  understood  to  mean  such 
a  sealing  as  is  required,  where  a  seal  is  by  law  essential.* 
This  is  clearly  proved  by  the  cases  before^-mentioned  as 
to  the  execution  of  wills*  But  sealing  is  a  solemnity 
which  by  this  decision  may  be  completely  evaded.  The 
principle  applies  equally  to  a  deed  executing  a  power  as 
to  a  will.  Now  the  common  law  will  not  enquire  into 
the  considertftion  of  a  deed,  because  of  the  solemnity  and 
deliberation  with  which  it  is  perfected.  For,  first,  there 
is  the  deternunation  of  the  mind  to  do  it,  and  upon  that 
he  causes  it  to  be  written^  which  is  one  part  of  the  de* 
liberation ;  and  afterwards  he  puts  his  seal  to  it,  which 
is  another  part  of  deliberation  (  and  lastly,  he  delivers 
the  writing  as  his  deed,  which  is  the  consummation  of 
his  resolution  (c).  This  shews  the  importance  which 
the  common  law  attaches  to  the  ceremony  of  sealing. 
But  it  is  not  necessary  that  an  impression  should  be  made 
with  wax,  or  with  a  wafer.  If  the  seal^  stick,  or 
other  instrument  used,  be  impressed  by  the  party  on 
the  plam  parchment  or  paper,  with  an  intent  to  seal  it, 
it  is  clearly  sufficient ;  and  therefore  where  the  instru- 
ment is  a  deed,  and  on  proper  stamps,  and  it  is  stated 
in  the  attestation  to  have  been  sealed  and  delivered  in  the 
presence  of  the  witnesses^  it  willj^  in  the  absence  of  evi« 
dence  to  the  contrary,  be  presumed  to  have  been  sealed, 
although  no  impression  appear  on  the  parchment  or 
paper.     This^  I  am  told.  Lord  Eldon  decided  when  in 

(c)  ^lowd.  801. 

o4  tht 
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the  Common  Pleas.  But  in  Sprange  and  Banq^d^  hotd 
Kenyon  rested  his  decision  on  the  siiigle  circiunttance 
of  the  deed  being  upon  stamps. 

Where  signature  is  requif^ed^  the  mere  incap^ity  of 
the  donee  to  comply  with  the  requisition^  as  wher^  he 
has  the  gout  in  his  hand^  will  not,  it  seems>  excuse  the 
non-performance  of  the  condition  (4) ;  hut  where  the 
donee  cannot  write^  whether  by  reason  of  sickness  «r 
ignorance^  it  should  seem  that  his  mark  would  be  equi* 
'  yalent  to  signing  his  name.  This  has  been  deterpiined 
upon  the  statute  of  frauds^  which  requires  the  7Ditne9se^ 
to  wills  of  lands  to  attest  and  subscribe  the  will  i  yet  i^ 
has  been  held  that  an  attestation  signed  by  a  marksman 
is  sufficient  (6)*  And  it  seems  equally  clear  that  i| 
mark  by  the  testator  himself  would  be.equivalent  to  sign- 
ing his  name^  although  the  statute  expre^ly  requires  ^ 
signature.  So  it  seems  that  a  man  may  stamp  his  name, 
which  will  be  tantamount  to  a  signature  (/} .  And  in  a 
recent  case  upon  the  statute  of  frauds,  Lord  EldiH^ 
thought  that  if  a  man  is  in  the  habit  of  printing  hi^ 
name,  instead  of  writing  it«  he  mi^y  be  ^id  to  f (gn  hj 
hit  printed  name  as  well  as  his  written  name  (g). 

Where  a  power  is  required  to  be  si^ed>  or  to  be 
executed  under  the  hand  and  seal  of  the  donee^  in  the 
presence  of  and  attested  by  witnesses,  an  instrument 
executed  by  him,  in  which  the  word  '^  signedv.  is 
omitted  in  the   attestation  of  the  witnesses,  has  fre- 

• 

(d)  BlockvOl  o.  Aicott,  2  £q.  Cs.  Prtero.538rsiidHadtan*8caiei 
Abr.  63g.  Skin.  29* 

(e)  Hsrriaoii  v.  Hartison ;  Addy  (/)  See  Lemaine  v.  ^tmdiqr,  wH 
v.GtiXt  8Ves.jan.  18^,  504;  iup. 

sod  see  Ijemaine  v.  Standey,  1    {g)  Saan^erKNi  v.  Ja^uoo,  2Bos. 

andPtilL239. 
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qi^eptly  been  considered  in  practice  as  an  invalid  exe- 
cution of  the  poT¥er^  although  the  instrument  is  ao« 
dually  signed  and  sealed  by  the  party  who  is  required 
^  execute  it« 

'  They  who  contend  that  the  omission  is  &tal^  insist 
that  eTidence  cannot  be  received  to  establish  tiie  fact  of 
signature^  and  that  a  jury  cannot  presume  that  the  deed 
was  signed  in  the  presence  of  the  witnesses^  when  from 
the  attestation  itself  it  appears  to  have  been  only  sealed 
find  deliyered  in  their  presence.  And  that  it  might  be 
presumed  thai  the  deed  was  only  sealed  and  delivered 
in  the  presence  of  the  witnesses^  and  was  afterwards 
figmd  in  their  abseiice. 

The  construction  which  the  statute  of  frauds  has  re- 
ceived, appears  to  bear  strongly  on  this  point.  By  that 
statute  it  is  enacted^  that  all  devises  shall  be  in  writin^^ 
and  signed  by  the  testator^  and  shall  be  attested  and 
subscribed  in  the  presoice  of  the  said  devisor^  by  three 
or  four  credible  witnesses.  These  words  are  very  for- 
cible^ for  as  the  attestation  and  subscription  are  required 
to  be  made  by  the  witnesses  in  the  presence  of  the  de- 
yisor^  it  was  clearly  intended  that  the  will  should  be 
signed  by  him  in  their  presence^  and  the  witnesses  are 
expressly  required  to  subscribe  in  the  presence  of  the 
testator.  It  has^  however^  been  decided,  first,  that  the 
devisor  need  not  sign  in  the  presence  of  the  witnesses  ( A  ) ; 
(secondly/ that  the  subscription  of  the  witnesses  16  an 
attestation,  which  only  contains  the  words  ^^  sealed  and 
delivered  by/'  &c.  is  sufficient  (i) ;  and,  thirdly,  it  haa 

j[i)  Ellis  V.  Smith,  1  Ves.  jtm.  11 1;    (t)  Trimmer  v.  Jackson,  4  Bum^s 
JLddy  V.  Grix,  8  Ves.  jun.  504 1       Ecd.  Law,  130, 
and  see  Dormer  v.  Thailand,  % 
P.Wm8.506. 
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in  three  different  cases  (k)  been  holden^  that  althoug^b 
the  fact  of  the  subscription  of  the  witnesses,  in  the  pre- 
sence of  the  testator,  is  omitted  in  the  attestation ;  yet, 
if  the  witnesses  be  dead,  and  their  hands  proved  io 
common  form,  it  is  evidence  to  be  left  to  a  jury,  of  a 
compliance  with  all  the  circumstances.  And  yet  it  was 
contended,  that  the  hands  of  the  witnesses  could  only 
stand  to  the  facts  they  had  subscribed  to.  Verdicts 
were  given  in  favour  of  the  wills;  and,  indeed,  it 
seems  clear,  that  in  every  case  of  this  nature,  free  from 
any  particular  suspicion,  a  jury  would  find  the  solem-> 
nities  adhered  to« 

..  From  these  decisions  it  may  perhaps  be  inferred,  that 
the  subscription  by  the  witnesses,  of  an  attestation  in 
which  the  word  signed  is  omitted,  is  a  sufficient  com«* 
pliance  with  the  powen  And  that  even  should  it  be 
determined,  that  the  donee  of  the  power  ought  to  have 
signed  in  the  presence  of  the  witnesses,  yet  evidence 
may  be  received  of  the  signature  having  been  made  in 
their  presence ;  and  if  the  witnesses  are  dead,  and  the 
transaction  fair,  a  jury  would  be  directed  to  find  in  fa* 
vour  of  the  instrument  having  been  duly  executed.  A 
very  strong  additional  circumstance  in  support  of  such 
a  verdict  would  be  the  fact,  that  nearly  all  deeds  ha^e 
no  other  attestation  than  ''  sealed  and  delivered  ;^'  and 
that  the  omission  of  the  word  "'  signed*'  is  in  every 
case  clearly  owing  to  inadvertence,  and  the  frequent  uae 
of  an  attestation  containing  the  words  *'  sealed  and  de^ 

liTcred"  only. 

Since  the  above  observations  were  written,   a  case 

(i)  Hands  v.  Jaoaes,  Coou  SSI  i  Croft  v.  Fswld,  2  Strs,  lIQUi 
Brice  V.  Smith,  WiUei  1. 
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jcame  before  Lord  Eldon^  in  \f  hich  the  deed  executing 
the  power  was  required  to  be  signed;  but  it  is  not 
stated  that  the  witnesses  were  required  to  attest  the  sig- 
nature ( 1  )•  In  the  body  of  the  deed  actually  executed^  it 
was  stated  to  designed  by  the  donee  in  the  presence  of  the 
witnesses^  according  to  the  power.     In  the  attestation, 
however,  the  word  '^signed"  was  omitted.     Lord  El- 
don  said;,  that  upon  the  question,  whether  after  execu- 
tion it  ought  to  be  taken  that  he  did  sign  in  the  pre- 
sence of  the  witnesses  attesting  the  sealing  and  deliver  j, 
there  would  be  a  miscarriage  in  ^  judge  directing  a 
jury,  if  that  fact  was  found,  not  to  presume  that  the 
deed  was  signed  in  the  presence  of  the  same  witnessei 
as  it  professed  to  be.    That  attestation,  therefore,  he 
added,  was  good  (/). 

And  this,  it  is  apprehended,  may  be  done  even  after 
the  death  of  the  person  executing  the  power.  It  doet 
not  seem  open  to  the  objection  taken  in  the  case  of 
Hawkins  and  Kemp,  to  the  inrolment  of  the  deed  after 
the  death  of  Hawkins  ( m),  for  the  signature  was  duly 
made;  and  if  there  was  fmy  error,  it  was  merely  in  the 
form  of  the  attestation,  which  perhaps  in  strictness  need 
Bot  have  been  indorsed,  I  have  seen  a  title,  where  a 
power  to  three  persons  was  required  to  be  executed  by 
^i  signed^  sealed,  and  delivered  by  the  parties,  in 
telepresence  of,  and  attested  by  two  witnesses.  The 
A^station  on  the  deed  executing  the  power  contained 

(I)  If'Qoeeo  v.  Faiquhar,  it  Vei.  (m)  Vide  uifrt. 


J^i  Kcne  of  the  pointi  pf  law  in  th«  c|M  Appear  in  the  Stpiter'* 
^^^     See  Lib.  B.  1804,  fa,  1095. 
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the  words  sealed  and  delivered^  &c.  only.  The 
was  objected  to^  bj  reason  of  the  word  ''  sigaed**  haT- 
ing  been  omitted  in  the  attestation.  The  late  Mr.  HoU 
liday  was  the  surviving  witnen.  Two  of  the  parties 
who  executed  the  power  were  dead ;  and  in  order  to 
obviate  the  objection^  a  bill  was  filed  in  Chanceryj  in 
Hil.  T.  1800^  to  perpetuate  his  testimony  as  to  the  sig* 
nature  of  the  deed>  which  was  actually  signed  in  the 
presence  of  him  and  the  other  witness.  The  title  haa 
been  since  frequently  accepted. 

It  is  usual  in  powers  to  say^  that  they  may  be  executed 
in  the  presence  of  a  given  number  of  witnesses,  or 
more,  but  this  is  unnecessary,  as  no  objection  can  be 
raised  to  the  deed  executing  the  power,  although  it  is 
attested  by  a  greater  number  of  witnesses  than  was  in 
strictness  necessary. 

It  is  clear  that  where  an  instrument  executing  a  power 
is  required  to  be  executed  in  the  presence  of  two  or 
more  witnesses^  and  nothing  is  said  about  their  attest- 
ing the  execution^  the  power  will  be  duly  executed,  al- 
though the  witnesses  do  not  subscribe  the  attestation  in^ 
dorsed,  or  some  of  them  do,  and  others  do  not.  This 
was  decided  in  the  case  of  Sayle  and  Freeland(n}. 
And  by  analogy  to  the  decisions  upon  the  statute  of 
frauds,  it  should  seem  that  in  the  absence  of  an  express 
requisition,  that  the  witnesses  shall  all  attest  the  instru- 
ment at  the  same  time,  they  may  attest  it  at  diflfecent 
times,  (o). 

(•)  2  Veotr.  355;  2  Ch.  Rep.  Atk.  l^Gn.;  Gtajion  y.  AtkiiH 

1 10 ;  1  £q.  Ca.  Abr.  345.  son,  2  Ves.  454  j  Ellis  t;.  Snutb, 

(•)  Cook  V.  PanoDs,   Prec  Cha.  I  Vet.  jtin.  1 1 ;  See  3  Cha.  Ca. 

1M$  Lodge  v.JenofDgs,  Gilb.  62,00, 


£q.  Rep.  255  ;  Jones  v.  Lake^  2 
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Where  trusts  are  raised  with  a  power  of  revocation 
in  the  settlor^  the  settlement  will  not  be  defeated  by  tbo 
mere  act  of  the  trustee  re^Gonyeying  to  the  settlor ;  to 
eflfectuate  a  revocation^  the  terms  of  the  power  must  b^ 
complied  withj  although  the  settlement  was  merely  vo« 
luntary  (p). 

It  is  here  inaterial  to  observe^  that>  generally  speak« 
iug,  every  formality  required  to  the  execution  of  th<i 
power^  must  be  perfected  in  the  life-time  of  the  donee 
of  the  power^  although  it  is  external^  or  dehors  the 
deed.  Thus^  in  Hawkins  v.  Kemp^  where  the  deed  waa 
required  by  the  power  to  be  enrolled,  the  deed  in  the 
body  of  it  expressed  that  it  was  intended  to  be  inrolled, 
but  it  was  not  inrolled  till  after  his  death.  It  was  insisted 
that  the  inrolhnent  would  make  the  deed  good  by  relation^ 
and  that  there  was  nothing  personal  in  it ;  but  the  courts 
in  an  elaborate  judgment,  held,  that  the  iaroUment 
could  not  be  made  against  the  consent  of  the  donee  of  the 
power,  and  must  of  necessity  be  made  during  his  life,  as 
it  was  one  of  the  circumstances  required  to  the  due  exe- 
cution of  the  power.  The  Lord  Chief  Justice  observed, 
that^the  question  was  not  so  properly  a  question  of  rela-^ 
Hon,  as  whether  the  inrolhnent  could  have  any  ^eci 
without  the  donee's  authority,  which  necessarily  deter-* 
mined  with  his  life  (9). 


« 

III.  I  proceed  to  consider  the  conditions  required 
Jliot  relating  to  the  instrument. 

Where  a. man  has,  under  distin<;t  settlements^  distinct 

(p)  EOtion  V.  Ellison,  6  Ves.  jan.  656. 

(r)  3  East  410;  «nd  see  Dtg^ts'i  ai8e«  1  Rep^  17® ;  viden^ura^igSm 
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poi??er8  to  appoint  new  use8>  or  to  revoke-  the  old  nstea^ 
of  two  dutixict  estates^  on  tender  upon  each  appoint-' 
ment  or  revocation  of  any  given  sum  of  monej^  as  bs^ 
and  he  tender  one  sum  of  5s.  only^  and  then  exercise 
both  powers,  the  execution  of  both  will  be  deemed 
void,  although  the  two  estates  were  settled  to  the  saoae' 
uses,  and  the  tenders  were  to  be  made  to  the  same!  per- 
sons  (r) ;  but  it  seems  to  have  been  thought,  that  wherel 
the  powers  require  the  performance  of  any  other  act 
than  the  payment  of  money,  th^  performance  of  one 
•mgle  act  would  be  sufficient  (s).     It  is  evident  that  no 
general  rule  can  be  laid  down  on  this  subjects     If,  in- 
deed, a  man  have  several  distinct  powers  of  revocation 
over  different  estates,  upon  riding  to  York,  the  per- 
forming the  journey  once  may  well  extend  to  all  the 
powers.     But  if  the  conditions  were,  that  he  should 
provide  a  gown  for  some  poor  woman,  several  distinct 
gifts  would  evidently  be  requisite  j   this^  howev«r,  it 
may  be  saidi  is  money's  worth* 

Where  a  tender  of  a  sum  of  money  is  required  to  the 
valid  execution  of  a  power^  it  is  highly  desirable  that 
the  fact  of  the  tender  should  be  stated  in  the  deed  exe* 
cuting  the  power,  and  that  the  person  to  whom  the  ten- 
der is  made  should  acknowledge  it  by  indorsement  on 
the  deed;  for  although  the  fact  mai/  be  proved  by  parol 

(r)  Greshsm's  caie  (1),  Dy.  372  a.  pL  9*  I  Leon.  89,  9  Rep.  100  b, 
Mo.aei.  (#)8eeDr.37ab, 


(1)  ThU  case  is  difiereotlj  stated  in  Moore.  It  is  there  sUted  diat 
each  of  the  powers  required  a  tender  of  10s.  and  that  the  donee  actn- 
aUy  tendered  aos.  but  the  dolibt  was,  whether  a  tender  of  the  two  snms 
in  one  rcntiie  sum  woold  do.  Dyer,  Leonard,  and  Coke,  howem, 
state  the  case  as  in  the  text. 

evidence. 
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evidence,  yet^in  some  cases  it  might  be  difficult  to 
establish  it  to  the  satisfaction  of  a  jury  (0*  The  prac* 
tice,  however,  of  requiring  money  to  be  tendered,  is 
DOW  become  obsolete,  but  the  observation  appj[ies  with, 
equal  force  to  every  other  external  circumstance  rciquired 
to  the  execution  of  a  power. 

Although  money  is  required  to  be  tendered  at  a  par^^ 
ticular  place,  yet  a  tender  in  the  absence  of  the  person 
to  whom  it  ought  to  be  made,  and  without  notice  having 
been  given  to  him  of  the  time  when  the  tender  would  be 
made  is  void  (u).  But  where  a  certain  place  and  day  is 
limited  for  the  tender,  the  person  to  whom  it  is  to  be 
made,  must  attend  at  his  peril  (a:).  Where  no  time  is 
limited,  notice  ought  to  be  given  to  the  person  by  whom 
the  tender  is  to  be  received,  that  it  will  be  made  at  such 
a  time,  and  he  should  be  required  to  be  there  to  receive 
it;  and  then,  if  at  the  time  appointed  a  tender  be  made, 
although  he  absent  himself^  it  is  a  good  performance  of  - 
the  proviso  {y). 

But  although  the  tender  is  required  to  be  made  at  a 
given  place,  yet  it  seems  that  a  tender  at  any  other 
place,  and  an  acceptance  of  it  by  the  person  to  whom  it 
is  to  be  made,  will  be  valid  even  at  law  (z),  unless  the 
tender  is  to  be  made  to  a  stranger,  and  not  to  a  privy  to 
the  deed ;  in  which  case  it  seems  that  the  strict  letter 
of  the  condition  must  be  complied  with  (a). 

Where  a  .tender  is  required  to  be  made  to  a  man  or 
his  heirs^  if  he  die,  leaving  an  infant  heir,  the  tender 

ft 

(0  See  Arundel  v.  Philpot,  3  Cluu  (y)  8  Rep.  92  b. . 

CsLjO,  106  cited,  2  Vera.  6d.  (2)  Thoroe  v.  Newman,  a  Cha^ 
(tt)  Lady  Burg's  case.  Mo.  602.  Rep.  37 ;  and  see  3  Cba.  Ca.  09, , 

(x)  Burroagh's  case,  Dy.  ^354,  a        109.  ' 

pi.  32 ;  and  see  3  Cha.  Ca.  6;.    '  (a)  Seo  3  Cba.  Ca.  68^ 

may 


SOB 


OP  THS  eOMPI.IlN€IS  WITta  COKDITtOJIs; 


may  be  made  to  the  infaDtj  of  whatever  age  he  may  tid* 
And  although  the  iufaat  be  a  female^  and  the  wife  o^ 
tbe  deceased  be  ensient  at  her  husband's  deaths  mi4 
should  aA^erwards  be  deliyered  of  a  8on>  yet  that  will 
not  invalidate  the  prior  tender  to  the  daughterj  who 
was  heir  pro  tempore.  Where  tfajc  tender  is  required  to 
be  made  to  a  man  or  his  assigns,  and  the  estate  is  limited 
to  him  and  his  hetrs,  the  heir  is  the  proper  parson  to 
receive  the  tender.  These  three  points  appear  to  have 
been  decided  by  Allen's  case  in  Curia  wardotum,  id 
thellthof  Jac.I.  (&) 

Where  the  consent  of  any  person  is  required  to  the 
execution  of  the  power^  that^  like  every  other  condition^ 
must  be  strictly  complied  with  (c). 

And  if  the  person  whose  consent  is  essential^  die  be« 
fore  the  execution  of  the  power^  and  without  havmg 
assented^  the  power  is  gone^  although  his  death  was  the 
act  of  God  (d).  So  where  the  consent  of  several  per- 
sons is  required^  the  death  of  one  of  them  destroys 
the  power^  as  the  consent  of  the  survivors  will  not 
satisfy  the  words  of  the  power(^).  But  the  iaten* 
tion  of  the  parties  will  be  observed^  however  in-^ 
formally  it  be  expressed.  Therefore^  where  a  power 
of  revocation  was  given  in  a  marriage  settlement  to  two 
persons^  with  the  consent  of  their  wives^  if  they  oi^ 
either  of  them  were  then  livings  a  revocation^  with  the 
consent  of  the  surviving  wife^  was  held  sufficient^  al* 


(J)  Ley  57.        - 

(c)  Simpson   r*  Horoiby,   Free* 

Chs,  452. 
f/f)  Daonev.  Annaiy  DySig,  pL  8; 

and  Me   Maimdl  «.  ManteU^ 


(f)  Atwatm  V.  Blrt,  Cro.  ISiL 
856;  S«C.  Noy  38|  nooL  M* 
waters  v.  Bird }  vide  stfm^  At 
Z,  sect  9. 
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though  the  power  did  not  expressly  say  that  the  eoft* 

setit  of  the  survivor  should  be  valid  (/).     And  ki  one 

Gaie^'nwhere  a  father  by  his  will  «gave  a  power  of  join^ 

toringto  an  ioifKiovident  son^  with  the  consent  of  his 

trustees^  boihiof  wbfm  wefe  of  an  advanced  age^  the 

court-appears  to  have  bem  of  opinion,  tilat  in  favour  of 

ihe  intention,  the  consent  of  the  heirs  of  the  triisteef 

wtould  be  vaitd ;  and  that  the  will  was  to  be  read  as  if 

he  said,  '^  with  the  ^consent  opf  the  trustees  and  their 

heif^s;"  and  as  the  persons  were  several,  and^he  con>* 

tent  was  personal,  they  thought  the  expression  Would 

be  Univalent   to  saying,    "  With    consent  of  both 

While  they  live,  bat  when  one  die^  thai  coitteM  shall 

devolve  upon  bis  heir :  the  heir  of  the  dead  trusted  siiaU 

conseAt,  as  wellns  the  mjrviving  trustee :  one  may  ablise 

thepotver ;  I  wiH supply  tbeloes  of  one  by  ihis  faeini> 

«Dd  the  loss  of  both  by  the  heirs  of  both  {g)r    It  was 

Mi  hefwever^  lieoesMry  to  decide  either  of  these  poinis« 

lb  Lord  MordaM  v.  the  Barl  of  <  Peterbolrough  {hX 

the  Earl  had^a  power  of  revocation,  with  the  consent 

oft  (he  Countess'  in  wrking.     She  was  a  party  to  the 

deed^  which  w&ts  necessary  in  order  to  save  her  joi&ture^ 

ftod  she  sealed  it ;  but  the  conveyance  was.  not  said  to 

he  by  her  assent,  nor  was  any  mention  jmadeof'it  ill 

^y  other  clause  ;  and  the  court  ^conceived  thisinoi  to 

he.  a  snffieient  revocation.     The  point,  however  did 

M  €ill  for  a  decision,  but  this  case  enforces  the  nepes- 

Bity  of  stating  accurately  in  the  deed  executing  tho 


:f. 


Uy  Savil^.  Sterlings  Shep.Touch.  sad  see  Hewit  v>  Hewit,  AmU* 

5^;  S.  C.   2  Ro.  178,  .nom.  508. 

V  C^rdflcr  V.  SsTilU  (A)  3  Kcb.  305. 
it)  Mansell  v.  Mansell,  Wilffi.  36 ; 

p  .  power. 
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power^  the  eottipliance  with  every  circuni8tance  imposed 
on  the  execution  of  it. 

Wb^e  a  person's  consent  is  required  to  the  execution 
of  a  potrer^  he  caoiiot  delegate  the  ccmfidence  reposed 
in  him.  This  was  one  of  the  points  in  the  case  of 
Hawkins  and  Kemp  (f  ]•  The  power  was  to  be  exe- 
cuted whh  the  consent  of  several  persons.  One  of 
these  persons  being  abroad^  gave  a  letter  of  attorney  to 
the  donee  of  the  power^  to  consent  to  his  own  revocation 
of  tiie  power.  And  this  part  of  the  case  was  abaa- 
donedj  as  the  court  intinuiied  a  decided  opinion  against^ 
it^  on  the  ground- that  it  would  operate  as  a  total  destruc-* 
tion  of  the  check  intended  by  requiring  the  personal 
approbation  of  the  trustees. 

It  appears  scarcely  necessary  to  observe^  that  when  a 
tmstee  is  authorised  to  consent  to  a  revocation^  he  will 
not  be  guilty  of  a  bneach  of  trust:  by  giving  his  cook 
sent  accordingly^  unless  he  act  fraudently  (A) ;  nor  will 
a  court  of  equity  controul  his  discretion.  Tlius  whiere 
in  a  marriage  settlement  it  was  provided^  that  if  the 
husband^  his  heirs^  executors^  or  administrators^  with 
^)probation  and  good  liking  of  two  trustees^  should 
settle  lands  of  801.  per  annum  to  the  same  uses,  then 
that  settlement  should  be  void :  the  eldest  son  and  heir 
applied  to  the  trustees  to  consent^  that  on  settlemmit  of 
an  estate  of  equal  value^  the  former  should  be  void ; 
the  trustees  would  not  consent ;  without  which  the  re-* 
vocation  would  not  be  good  in  point  of  law :  a  bill  was. 
brought  to  compel  their  consent^  and  Lord  Hardwicke 
held  that  it  could  not  be  done^  find  that  a  bill  of  that 

(t)  3  £ast>410.  (i)  Reresbf  w.  Newhnd,   9  P. 

Wow.  9a. 
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kind  against  trustees  who  had  a  discretionary  power  to 
consent  or  not  was  never  admitted  (/). 

We  may  close  these  observations  upon  consent^  with 
the  ease  of  Hutcheson  v.  Hammond  (m),  where  a  tes- 
tatriit  gave  a  fund  to  A  for  life,  and  after  his  decease  to 
his  daughter^  and  willed  that  if  she  in  the  life-time  of 
her  father  should  marry  without  his  consent^  then  he 
should  have  a  power  to  appoint  the  fund  to  whom  he 
pleased ;  the  daughter  married  in  her  father's  life-time 
with  his  constniy  and  it  was  determined  that  by  this  one 
consent  the  power  was  wholly  gone. 

We  have  still  to  consider  those  cases  where  the  con- 
ditions imposed,  although  like  the  former  not  relating 
to  tlie  instrument,  are  yet  in  many  respects  distinguish- 
able from  them.  I  allude  to  powers  to  be  exercised 
only  in  the  event  of  another  estate  proving  deficient  to 
answer  certain  charges,  or  another  estate  being  first 
settled  to  the  same  uses,  or  the  like.  And  as  these  con- 
ditions consist  not  merely  of  form,  but  are  of  the  very 
essence  of  the  gift  or  reservation,  they  perhaps  more 
than  any  other  require  a  strictly  literal  performance. 

Therefore,  where  a  power  was  given  to  trustees  to  sell 
for  the  purpose  of  raising  as  much  money,  as  the  personal 
estate  should  prove  deficient  in  paying  debts,  it  was 
decided  by  Jones,  Groke,  and  Barkeley,  Justices,  that 
the  condition  was  a  precedent  condition,  and  that  the 
power  would  not  authorize  a  sale  unless  there  was  an 
actual  deficiency,  and  then  so  much  oiUy  of  the  estate 
could  be  sold  as  was  sufficient  for  the  pa3rment  of  the 
debts^  and  consequei^itly  that  the  amount  of  the  debts^ 

*  (/)  Brcrcton  v.  Brcrcton,    2  V«.    (m)  3  Bro.  C.  C.  12$. 
97  citad. 
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And  the  vahie  of  the  personal  estate  ought  to  be  -shown^ 
80  that  the  court  might  jadg«  whether  the  cooditionwas 
performed  or  not  (n).  Great  difficulty  frequently  arises 
in  practice  from  powers  like  this^  as  it  is  difficult  to  sa^ 
tisfy  a  purchaser  of  the  deficiency^  and  the  actual  extent 
of  it.  It  should^  therefore^  in  these  cases  invariably 
be  provided^  that  the  power  shall  quoad  a  purchaser  be 
well  emeeutei,  although  there  be  no  deficiency,  and 
that  he  shall  not  be  bound  to  enquire  into  or  ascertain 
whether  there  actually  be  any  deficiency  (o). 

So  where  a  power  of  sale  was  given  to  trustees^  so  as 
tkat{p)  the  money  was  paid  them^  and  laid  out  in  other 
lands  to  the  like  uses^  it  was  held  that  the  powet  was 
not  well  executed^  as  the  money  was  not  paid  to  the 
trustees,  and  laid  out  accordingly  (<?).  The  court  c^- 
sidered  that  the  trustees  had  only  a  power  of  sale,  &n 
condition  of  reinvesting  the  money  in  the  purchase  of 
another  estate.  In  this  case,  however^  the  purchaser's 
agent  Was  privy  to  a  fraudulent  disposition  of  the  pur- 
chase-money^ and  knew  that  it  was  tiot  ihtended  to  lay 
out  the  purchase-money  according  to  the  proviso. 
Where  the  transaction  is  fair,  and  a  power  is  given  by 
the  settlement  to  the  trustees,  to  give  receipts  for  the 
purchlase-money,  which  are  declared  to  be  discharges ; 
it  seems  clear  that  the  purchaser  could  not  be  afifected^ 

ff 

(n)  Dike  V.  Ricks,  Cro.  Cnr.  335 »  ipj  See  Treat.  ?arch.  2d  £di^  p. 

Wm,  Jones,  837, 1  Ro.Abr.329,  344.             , 

pi.  9,   3  Vin.  Abr.  419,  pl*  9}  (p)  See  Lord  Chancellor  Bacon's 

and    see  Popbam  v.Hobert,  1  argument  upon  i/a  quod,  or  so 

Cba.  Ca.  380 ;  and  Culpcppef  <».  that  in  powers.     Sir  John  Stui* 

Aston,  2  Cha.  Ca.  115,  221,  as  hope's  case,  Bac.  Law  Tracts, 

explained,  Tfeat.  Parch.  2d  Edit.  233. 

p  343 ;  and  see  Bowman  v.Ma*  {q)  Doe  v.  MartiHi  4  T.  Rep.  39- 

'  thews.  For.  £xch.  Rep,  l63.  < 
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by  aniisapplication  of  the  money,  after  having-  obtaiu* 
ed  a  proper  receipt  for  it,  from  the  trustees.  The  op-* 
poaite  rule  would  ia  effect  strike  this  clause  out  of  the 
deed. 

Agaio^  where  a  power  of  roTocatiou  was  given  with 
th^  consent  of  trustees^  so  that  at  or  before  the  revoca-* 
tion  other  estates  were  assured  of  equal  or  better  value^ 
to  the  like  uses^  it  was  considered  clcar^  thai  if  an  equi^ 
tabic  etftate  had  been  <;onveyed^  the  power  would  have 
been  badly  executed  at  law,  but  whether  in  equity  was 
doubted ;  and  it  was  also  thought  that  a  purchaser  of 
the  settled  estates  would  have  been  bound  to  have  shewn 
the  value  of  the  substituted  estates  (r). 

And  in  a  case  where  a  power  of  revocation  was  given^ 
so  as  at  the  time  of  such  revocation  he  settled  other 
lands  free  from  incumbrances^  of  as  good  or  better 
yearly  value^  Lord  Hardwicke  was  clearly  of  opinion 
that  the  power  of  revocation  was  not  well  executed^  as 
the  substituted  estate  was  not  of  equal  value^  and  ^as 
charged  with  an  incumbrance  {s). 

These  cases  should  not^  be  dismissed  without  an  ob- 
servation on  the  impolicy  of  the  settlements  upon  which 
they  arose ;  they  tend  only  to  expense  and  trouble  in 
practice^  as  a  purchaser  could  not  in  general  be  compelled 
to  complete  his  purchase  without  the  sanction  of  a  de« 
cree  in  equity^  and  there  are  few  cases  in  which  he 
could  be  advised  to  accept  the  title  without  a  decree. 
It  would  be  much  better  wholly  to  omit  a  power  of  sale 
in  a  settlement  than  to  fetter  its  operation  by  requisitions 
like  these.     The  usual  power  of  sale  is  exactly  adapted 

<r)  Cox  V.  ChamberUlo,   4  Vet.    (s)  Buigoigne  t .  FoXj  1  Atk.  57S. 
juxi.631. 
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to  effectuate  the  intention  of  the  parties :  the  trustees 
^re  authorized^  with  the  proper  consents^  to  sell  the 
estate  absolutely^  and  are  directed  to  lay  out  the  money 
in  the  purchase  of  other  estates ;  but  this  is  not  made  a 
condition  affecting  the  execution  of  the  power^  but  on 
the  contrary^  the  trustees  are  authorized' to  give  receipts 
to  the  purchaser  J  which  it  is  declared  shall  exonerate 
him  from  seeing  to  the  application  of  the  money ;  and 
they  are  empowered  to  lay  out  the  money  at  interest^ 
until  invested  in  the  purchase  of  an  estate.  This  plan 
has  been  adopted  from  a  conviction  of  the  mischievous 
tendency  of  other  modes. 


i£C^. 
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SECTION  IV. 

OF  THE  TIMZ  AT  WHICH  A  POWER  UXY  BE  EXECUTEDj 

AND  OF  PARTIAL  EXECUTIONS. 

XT  comes  ia  order  to  consider  at  what  time  powers  may 
be  executed,  and  in  what  cases  partial  and   repeated^ 
executions  maj  be  made. 

And,  first,  it  may  be  remarked,  that  although  a 
power  is  given  g^enerally,  yet  the  courts,  or  at  least 
equity,  will  not  |)ermit  it  to  be  exercised  before  the  time 
in  which  it  was  the  intention  of  the  parties  that  it  should 
be  executed.  Thus,  where  portions  for  younger  chil- 
dren were  to  be  raised  at  such  times  as  the  father  should 
direct,  and  he  having  a  daughter  fourteen  years  of  age, 
directed  the  trustees  to  raise  the  portion  immediately. 
The  daughter  died  under  age,  and  the  father  claimed 
bar  portion  as  administrator.  But  Lord  Thurlow  said, 
''  The  meaning  «of  a  charge  for  children  is,  that  it  shall 
take  place  when  it  shall  be  wanted.  It  is  contrary  to 
the  nature  of  such  a  charge  to  have  it  raised  before  that 
time.  And  although  the  power  is  in  this  case  to  raise  it 
when  the  parent  shall  think  proper,  yet  that  is  only  to 
eoable  him  to  raise  it  in  his  own  life  if  it  should  be  ne- 
cessary. It  would  have  been  very  proper  to  do  so  upon 
the  daughter's  marriage,  or  for  several  other  purposes, 
but  this  is  against  the  nature  of  the  power. "  And  the 
bill  was  dismissed  (r). 

(r)  Lord  Hinchinbroke  v.  Se^rmoury  1  Bit>.  C.  C.  SQ5 }  and  see  11 
V«t.  jun.  479  S.  C.  died  by  Lord  Eldoa,  who  laid  the  daughter  was 
•onsomptiye. 
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If  a  power  be  given  to  a  person  to  make  a  lease^  &c. 
$ix  months,  or  any  other  given  time  before  his  deaths 
the  power  may  be  executed  at  any  time^ '  although  it  be 
not  six  months  before  his  death,  but  a  month,  a  week, 
or  a  day^  for  the  duration  of  his  life  cannot  be  known  {sy. 

So  where  a  power  was  given  by  a  settlement  to  a  mar- 
ried woman,  in  case  of  the  death  of  her  husband  in  her 
Itfe  time,  to.  charge  the  estate  with  a  sum  of  money,  and 
she  executed  the  power  in  the  life  time  of  her  husband., 
and  afterwards  survived  him ;  it  was  first  determined  by 
the  Court  of  King's  Bench,  and  then  by  the  Court  of 
Chancery,  that  the  power  was  well  executed  (0-  This 
case  is  an  authority  that  where  a  power  is  authorized  to 
be  executed  in  a  contingent  event,  it  may  be  executed  be- 
fbre  the  happening  of  the  contingency.  The  words  of 
the  power  seemed  to  make  the  happening  of  the  contin- 
gency a  precedent  condition.  It  runs  thus  :  that  if  the 
said  J.  S.  (the  husband)  shall  happen  to  die,  and  M • 
(his  wife)  shall  him  survive,  and  there  shall  be  no  issue 
of  the  marriage  living  at  the  death  of  M.,  then  and  in 
tuch  case  it  shall  be  lawful  for  her  •  at  any  time  or 
times  during  her  life,  by  any  deed,  &c.  to  charge  the 
estate. '  Now  it  was  of  necessity  that  she  should  be  al- 
lowed to  execute  the  power  after  the  death  of  her  hus- 
band, although  there  was  issue,  but  no  such  necessity 
existed  during  his  life.  From  this  decision  it  would 
seem  to  follow,  that  a  power  given  to  the  survivor  of 
two  persons  may  be  executed  in  the  life  time  of  both. 
However,  in  a  case  before  Lord  Thurlow  (u)  where  a 

(i)  Harris  V.  Graham,  2  Ro.  Abr.        Abr.  427,  pi.  8,  Dom.  Sdaterv. 

247,  pi.  6.  Travdl. 

(^)  Countess  ofSatherlandv.  North-    (u)  Mac  Adaoi  v.Logah,  8  Bfo. 

more,  1  Dick.  66^  S.  C.  3  Via.        C.  C.  310,  vide  supra. 

power 


AT  WHAT  nils  A  P0WBB  MAY  BB  BBBCUTBD,     317 

power  was  giteo  to  the  survivor  of  two  persons^  and? 
they  executed  a  joint  appointment^  he  hfld  it  bad ;' 
but  it  seems  still  open  to  contend^  that  as  the  power  m^.  j' 
be  executed  by  each  separatelj^m  the  life  time  of  the  > 
cSKrTlt  joint  appointment  ought  to  be  considered  as 
thelqiarate  af^ointment  of  the  one  who  survives^  and 
consequently  as  a  valid  execution  of  the  power.  Lady^ 
Sutfaerhmd's  case  was  not  cited  in  the  case  before  Lord 
Thurlow. 

Where^  previously  to  marriage^  an  agreement  is  made 
generally  that  the  woman  may  dispose  of  her  property^ 
she  cannot  after  the  agreement^  and  before  the  nuurriage* 
make  a  binding  will^  unless  expressly  authorized  to  do 
io(y). 

Sir  Edward  Coke  lays  it  down  as  clear,  that  where 
there  is  a  devise  to  A  for  life,  and  that  after  his  decease 
the  estate  shall  be  sold,  the  sale  cannot  be  made  daring 
A's  life,  but  must  wait  till  his  decease*  Mr.  Hargrave 
justly  observes,  that  this  is  a  doubtful  point  upon,  the 
aathoritiea  (y).  There  was  a  case  before  Lord  Hard*- 
wicke  in  which  he  expressed  an  opinion  on  this  question 
which  appears  to  have  been  overlooked.  I  allude  to 
Uvedale  t).  Uvedale  (z),  where  the  devise  was  to  the 
wife  for  life,  and  after  her  death  the  testator  willed  that 
the  same  should  be  sold,  and  Lord  Hardwicke  said  that 
tiie  words  ttfter  her  decease  were  not  put  in  to  postpone 
the  sale.  However,  in  a  Ute  case  before  the  Court  of 
Exchequer  ( in  which  I  have  reason  to  think  the  case  of 

if)  Uodidea V.  Lloyd,  2  Bro.  C.  C.    (y)  See  note  (2)  to  Co.  Utt  lias. 
534}  Doc  V.  Staple,  2  Tctm    («)  3  Atk;  117  j  and  aee  Anony'- 
Bep,  684.    The  marginal  ab-        moui^  2  Loo.  220,  pi.  276. 
•tract  of  the  case  in  Bio'vn  is  in- 
accurate. 
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VTedale  and  Uredale  was  cited)  where  the  devise  was  ^ 
to  A  for  lifet  and  after  her  decease  to  trustees  to  sell  and 
pay  the  money  amongst  the  children  then  living,  the 
court  held  that  a  sale  could  not  be  made  till  after  the 
wife's  decease  (a).  Where  the  parties  beneficially  en- 
titled are  adults  and  the  fee  is  devised^  a  sale  may  of 
course  be  made  with  their  concurrence,  during  the  life  of 
the  tenant  for  life.  The  purchaser  would  obtain  the 
legal  estate^  and  the  cestuis  que  trust  would  be  bound 
by  the  sale.  But  even  if  the  parties  are  adult,  yet 
where  a  power  only  is  given,  the  title  cannot  be  accepted 
unless  the  person  in  whom  the  fee  is  vested  till  appoint- 
ment will  convey  the  estate  to  the  purchaser,  for  until 
the  death  of  the  tenant  for  life^  the  power,  according  to 
the  case  in  the  Exchequer,  does  not  arise,  and  conse* 
quently  cannot  till  then  be  executed. 

Sosnetimes  a  power  is  given  to  a  person  on  default,  or' 
failure  of  bis  issue,  and  it  becomes  doubtful  at  what 
time  the  issue  must  fail  in  order  to  give  effect  to  the 
power.  In  Holt  v.  Burleigh  (£),  in  a  strict  settlement,  a 
power  was  gfiven  to  the  wife  to  sell  the  estate  if  she 
should  survive  her  husband,  not  having  issue,  or  with'- 
out  issue  of  their  two  bodies.  The  husband  died  leav- 
ing issue,  and  that  issue  died  withoufleaving  issue  in  the 
life  time  of  the  wife.  And  it  was  determined,  that  the 
wife  might  sell  the  land,  although  it  was  insisted  that 
the  husband  leaving  issue,  the  wife  did  not  survive  her 
husband  not  having  issue,  or  without  issue,  and,  there- 
fore, the  power  never  took  effect.  In  a  more  recent 
case;  where  by  a  strict  settlement  a  general  power  of 
appointment  was  given  to  the  wife  for  want  of  issue,  the 

(«)  Anon.  Excheq.  1806.      {h)  Pre.  Chs.  ^93, 8.  C.  2  Vera.  651. 
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Wife  executed  the  power^  and  left  •  son  living  at  her 
death ;  and  it  was  decided^  that  the  appointment  was 
Toid  (c).     The  cases^  therefore^  seem  to  establish  this 
rule^  that  the  power  will  take  eflfect  if  there  should  be 
no  issue  living  at  the  decease  of  the  parent  to  whom  the 
power  is  given- 
It  frequently  happens^  that  powers  are  given  to  par- 
ties to  be  exercised  by  them  when  in  the  actual  possession 
of  the  estate.     In  some  cases  it  would  be  desirable  that 
the  power  should  be  given  so  as  to  enable  the  party  to 
execute  it^  although  his  remainder  has  not  fallen   into 
{possessions  and,  at  the  same  time^  so  as  not  to  accelerate 
the  charge  under  the  power  (^d).   Sometimes  when  a  per- 
son in  remainder  has^^een  desirous  to  execute  his  power 
as  if  in  possession^  It  has-  been  attempted  to  put  the  party 
in  a  situation  to  do  so,  by  accelerating  the  possession  of 
his  estate.     Mr.  Butler  observes,  that,  in  one  case,  it 
is  clear  that  this  will  answer  the  object  intended,  that 
is,  where  A  is  tenant  for  life^  with  the  immediate  re- 
nuunder  (without  any  limitation  to  trustees)  to  B  for 
life,  with  a  power  for  B  to  jointure  when  in  possession. 
'  Here,  if  A  surrenders  to  B,  B  is  to  all  purposes  in  pos* 
^^^ion  of  the  estate,  and,  therefore,  in  a  situation  to 
^^ercise  his  powers.     But>  he  adds^  that  where  there  is 
™  uitermediate  estate  this  never  can  be  relied  on.     If  it 
^  expressed  in  the  deed,  as  it  generally  is,  that  it  shall 
^  iavrful  for  the  party  to  exercise  the  power  when  in 
^^^'^^eation  under  the  limitations,  and  there  is  a  limitation 
^C'lastees  to  preserve  the  contingent  remainders,  the 
^^  tenant  for  life  can  in  no  wise  put  the  second  tenant 
^x^  in  possession  of  the  estate  but  by  an  actual  con- 

^'  ^oe  «.  Deniij,  cited  in  2  Wib.    {J)  See  note  to  Co*  litt  271  b« 
^'^^  icported  in  Ssy.  205.  f.  3; 
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wyanee  of  his  life  Estate }  oonsequently  Ihe  pwtj  will 
llieii  be  in  possession/  ilot  by  •yirtue  of  4he  limitatioDs  of 
the  deed^  but  by  the  act  of  the  fir  ft  tmant  |br  life^ 
For  instead  of  being  tenant  in  possession  £;^r  his  lift  only/ 
as-  h^  would  be  if  hejwas  la^possession under  tbe  liini"« 
tations  in  the  deed^  he  is  tenant  in  possessicm  fop  the  life 
of  another  pefMn>  with*  a  remainder  for  his  own  life; 
to  that  he  has  two  estates  which  are  perfectly  distinct^ 
and  under  the  limitations  of  the*  settlement  be  is  only 
tenant  for  lifb  in  remainder.  Where  these  werds^  therch* 
fore^  are  ins^ted,  it  seems  clear  that  the  party  is  not  in 
possession  within  the  words  or  meaning  of  the  deeds,  and 
consequently  liot  in  a  situation  of  exercising  his  power. 
Where  these  words  are  not  inserted  it  may  be  contended 
tjbat  they  ought  to  be  implied  (e). 

Now,  there  seems  groimd  to  contend,  that  even  where 
there  is  no  linutation  to  trustees  the '  power  cannot  be 
duly  exercised.  The  question  is,  not  whether  in  strict* 
ness  of  law  the  tenant  is,  after  the  surrender,  in  posses* 
sion  under  the  limitations^  which  he  clearly  is;  but, 
whether  the  testator  intended  that  the  power  should  be 
executed  in  the  given  event.  It  is,  in  truths  a  simple 
fraud  on  the  remainder-man.  Suppose  A  to  be  tenant 
for  life,  remainder  to  B  fW  life,  remainder  to  C,  with 
a  power  to  B  to  jointure  when  in  possession.  It  seems 
clear  that  the  testator  could  only  mean  that  B  should 
exercise  his  power  on  the  death  of  A>  4>r  forfeiture 
of  his  estate ;  that  is,  he  can  be  only  considered  to  have 
ebnteraplated  the  determination  of  tho  estate  by  the  aet 
of  God  (death),  or  the  act  of  the  law  (ibrfeitufe)l 
But  if  A  surroader  to  B,  wha  exercises  his  power^  and 


(«•)  Co.  IitU.371  b.  not^  (1)  s.  $.^ 

then 
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then  B  die  iw  the  life  time  of  A,  the  estate  will  g^  i4 
the  remainder^^niao  charged  with  the  ^ainiare,  wbermii 
without  the  asstatance  of  A>  the.  eitats  could  not  have 
been  charged  b j  B  in  hia  ( A's )  life  time.  It  may  be 
saidj  that  the  •  postesflMMi  of  C>  this  re'ln«iBder*ixiai^*  i^ 
accelemted^  ioasv^uch  if  no  rarretidte  had  been  nuid^  b9 
would  not  have  been  entitled  to  the  poftaesaion  .till  tbf 
death  of  A ;  .but  this  argument  leaves  the  .testator's  ion 
tentkm  behind,  knd  makes  it.  m  mefie  question  of  loss 
and  gain.  And  if  vrt  look  at  tke  question  in  that  lights 
we  shall  find  thai  surrender  of  this  kind  are  .made  {q9 
the  exptess  purpose  of.  charging  the  remAinder^-piac^'/i 
estate,  se  thit .  he  is  neved  benefltidd .  by! the  arrangemeiHr. 
A  lease  ia  ^aiited  preyioMly  ta  the  surreidw^ip  order ^ 
secure  the  profits  to  the  tenant  for  life  who  simrendeHj 
To  hold,  'therefore,  .this  to  be  within  the  wends  of  the 
iririll  or  setthmient,  is  to  authorize  the.temdt  ftir  life  ig 
possessiou'and  ttie  neat  retbasuder-man/tQiconiniit  a,frs|u4 
en  the  other  'reraainderHBen*  Tbeise  obsenyttioiM  flg^ 
pear  to  apply  a»  well  to  a-  power  under  a.6ettjejai(»it  aft  ta 
a  power  under^a  willj  for  in  both  th^  in^vij^  of  tj^ 
denor  of  the  power  is  equally  to  be  attend^  tc^r  •  I 


Po'vrers  of  .i^yiointinpnA  and  revocation  ne^dnot  be 
executed  to  the  utmost  extent  at.  once,  but  majr  be  ex^ 
ecuted  at  different  times  over  different  parts  of  the 
estate,  or  aver  the  whole  estate,  but- not  to  the  ff4ll  ex- 
tent of  the  power.  Digges's  case  (/)  is  an  authority^ 
that  under  a  power  of  revocation  the  uses  of  part  of  the 

(/)  1  Rep.  173  5  snd  ICC  Sir  Richard  I-cc's  case,  1  Aod.  67>  snd,  V 

Cq.  Litt.  237  a.  ,   !     .. 

land 
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land  may  be  reyoked  at  one  time,  and  of  part  at  ano« 
ther^  and  so  of  the  residue/  until  the  uses  of  all  the  land 
are  revoked.  80  where  a  man  has  a  general  power  of 
iq)pointment^  he  may  execute  it  at  sev^al  times,  and  ap- 
point an  estate  for  life  at  one  time^  and  the  fee  at  ano* 
ther  time  (^).  And  the  same  of  a  power  of  revoea* 
tiou  (h).  So  powers  of  jointuring,  &c.  may  in  like  nun* 
ner  be  executed  at  different  times,  provided  that  the 
party  do  not  in  all  thcexecutioM  exceed  the  limits  of  the 
power  (t).  In  Sumpton  v.  Sir  Andrew  Jennet  {k),  a 
power  was  given  to  a  feme  covert,  and  4t  was  to  be  by 
her  sate  only  and  single  w^  and  deed  sealed,  which 
Maynard  insisted  could  not  be  iterato ;  but  the  court 
resolved  that  these  words  meant,  without  joiniiig  of  the 
husband  only. 

These  are  cases  where  the  power  is  really  but  partiidly 
executed  by  the  first  appointment ;  but  apower,  although 
exhausted  at  law,  may  be  but  partially  executed  in 
equity.  Thus,  if  a  man  havnig  a  general  power  of  ap« 
pointment,  or  of  revocation,  appoint  to  one  in  fee  by 
way  of  mortgage,  the  power  is  wholly  executed  at  law ; 
but  as  equity  considers  a  mortgage  merely  a  security  for 
the  debt,  in  equity  it  operates  as  a  partial  execution 
only  r  /)•  And  whatever  may  be  the  form  of  the  instru«- 
ment,  if  it  be  in  effect  simply  a  mortgage,  it  will  ope- 
rate merely  as  a  revocation  pro  tanto.     But  where 

{g)  See  Bov^  v.  Smitli,  1  Vein.  ai.  Doe  «•  Milbome,  2  Tenan  Aep« 

{h)  See  SiMpe  v.  TwcioR,  Cm.  Car.  721. 

472 ;  and  BuUock  v.  Thome,  (k)  2  Keb.  261. 

Mo.  615.  (/)  Perkins  v.  Walker,  1  Vcm.  97 1 

(t)  Henrny  v,  Herve]r»  1  Atk.  561  $  Thorae  v.  Thome,  1  Vera.  141, 

Zoach  V.  WooUton.    2   Burr.  182;  Lassells  «^.  Lord  Coniwal* 

1180,  1  Blackst.  281  i  and  see  lis.  Free.  Cha.  232. 

there 
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tkere  is  not  only  a  mortgage,  but*an  uUerior  disposition^ 
incoB«isteiit  with  the  foiiner>  it  will  opentte  even  in 
equity  ag  a  total  i|ppointinent  or  revocatiou^  unless  ther^ 
be  a  (ieclaration  that  it  Asll  be  an  appointment  oc  reyo-* 
cation  only  pro  tanto.     The  case  of  Fitzgerald  and 
Faueonberge(tn)  does  not  go  further  thati  this.     There, 
under  a  general  power  of  revocation,  WiUiam  Fowler 
conveyed  the  fee  to  trustees  to  raise  and  pay  debts.   And 
after  payment  thereof  thiit  ^ey  should  pay  the  overplus, 
and  reconvey  the  estates  unsold,  to  him,  or  to-suchper^ 
sons,  &c.  as  he  should^  by  any  deed  or  writing  under 
his  hand  and  seal,  attested  by  two  or  more  credible  wit- 
nesses, appoint.     And  by  a  deed  of  even  date,  he  re- 
served power  to  revoke  the  conveyance.     It  was  deter- 
mined, that  the  former  settlement  was  wholly  revoked. 
The  court  admitted  the  authoritv  of  the  cases  before 
cited  as  to  mortgages ;  but  they  determined  that  Mr. 
Fowler's  intention  was  to  do  an  act  inconsistent  with  the 
former  settleinent,  and  to  put  the  estate  into  a  new 
channeh     Indeed,  the  mode  of  directing  the  disposition 
of  the  residue,  but  more  especially  the  power  of  revo- 
cation  reserved,  strongly  indicated  an  intention  wholly  to 
revoke  the  old  settlement.     The  principle  must  be  the 
lame  as  is  applied  to  revocations  of  devises  by  mort* 
gages,  &e.     And  it  is  clear,  that  a  mere  conveyance  to 
a  trustee  in  fee,  in  trust,  to  sell  and  pay  debts,  with  the 
ultimate  trust  for  the  settlor,  is,  like  a  mortgage,  only 
a  revocation  pro  tanto  of  a  prior  will  (n).      But  where 
the  equity  df  redemption  or  residuary  interest  is  settled 
differently,  or  a  different  power  of  disposition  is  reserved 

(m)  Fitzg.  207.  117;    Ogle  v.  Copk^  2  Bro. 

(n)  Lady  Veroon  o^.  Jones,  3  Freecn.        C.  C.  5Q2  cited, 

OVOT 
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over  Hj  men  equity  will  hM.  tbe' mortgage  or  confoy** 
ttnce  a  totiil  retocation.  Upoa  the  same  principles  the 
cases  of  Perkins  and  Walker^  and  Fitzgerald  and  Fau* 
conherge^  may  well  stand  t<^Aer.  Nor  does  it  iq>pear 
to  be  material  in  these  cases^  whether  the  mdrtgage  is 
made  to  the  person  seised  of  the  estate  sulyect  to  the 
power  of  revocation^  or  to  a  stranger  (o).  • 


(o)  Fesch  V.  Phifip,  2  Dick-  536 ;  Baxter  tr.Dyer,  5  Vci.  jun.  GSO^ 
oYcr-rulod  Harkncn  v*  Bajlegri  Ptcc.  Chs.  614* 
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SECTION  V. 

VfUA.T  AMOUNTS  TO  THE  EXECUTION  OF  A  POWER  WHEllK 
THE  DONEE  HAS  NOT  AN  INTEREST  IN  THE  ESTATE^ 
AND  THE  POWER  IS  NOT  REFERRED  TO. 

W  HERE  a  man  has  a  power  to  limit  uses^  and  no  power 
to  convey  the  land,  if  he  convey  or  devise  the  land  ge- 
nerally^ and  the  circumstances  required  to  the  execution 
of  the  power  as  to  subscription^  witnesses^  &c.  are  ob- 
served^ the  conveyance  or  devise  shall  entire  as  a  limita- 
tion of  the  use^  because  otherwise  it  would  be  void  (p). 

So  if  a  man  having  several  powers,  but  no  estates 
actually  vested  in  him^  make  a  general  disposition  which 
can  only  take  effect  as  an  execution  of  at  least  one  of  the 
powers^  it  shall  be  deemed  an  execution  of  all  the 
powers  ( 9 ) ;  or  if  a  particular  disposition  be  made^  it 
>¥i]l  be  deemed  to  be  in  exercise  of  such  of  the  powers 
as  authorize  the  act  (r).  The  like  construction  will  be 
made  where  the  instrument  is  expressed  to  be  in  pursu-* 
ance  of  his  power  generally,  without  referring  to  one  in 
particular  (.s). 

On  the  same  principle  it  is,  that  where  a  man  has  a 
power  of  revocation,  and  does  an  act  which  can  operate 

{p)  Sir  Edward  Clcre'g  case,  6     (a)  Countesi    of  Roscommon  v. 
Rep.  1 7  b.  S.  C.  Mo.  476,  nom.         Fowkc,  4  Bro.  P.  C.  523. 
Worme  v,  Webster*    ib.  567f    (r)   Fitzgerald    t;.    Fauconbei^ge, 
oom.  Parker  v.  Sir  Edward  Clere,        Fitzg.  207. 
S. C  aiirnied  upon  error;  Cro.     (s)  Udal  v.  Udalj  A).  81. 
Eliz.  877;  Cro.  Jac.  31;  Hus- 
sey  s  case  cited>  ib. ;  and  see  12 
Mod.  469. 

q  only 
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only  as  an  exercise  of  it^  and  all  incident  circumstanced 
prescribed  by  the  proyiso  are  observed,  the  act  shall  ac- 
cordingly be  deemed  an  execution  of  the  power  although 
no  reference  whatever  is  made  to  it,  and  there  is  not  any 
express  signification  of  the  intent  to  determine  and  dis- 
annul the  estates  which  will  be  defeated  by  the  execu- 
tion of  it  (0  ;  quia  non  refert  an  quis  intentionem  suam 
declaret  verbis,  an  rebus  ipsis,  velfactis, 

* 

And  although  the  revocation  is  required  to  be  made  in 
express  iicords,  yet  an  instrument  disposing  of  the  estate 
to  difierent  uses,  although  not  referring  to  the  power,  or 
expressly  declaring  an  intention  to  revoke,  will  operate 
as  a  revocation  (jii)  ( 1 ).  This  decision  appears  to  be 
founded  upon  solid  principles,  for  the  words  of  the  in- 
strument which  operate  the  revocation  are  express  words, 
and  do  by  law  am<iunt  in  themselves  to  a  revocation. 

But  although  a  man  ;may  execute  a  power  without 
reciting  or  taking  the  slightest  notice  of  it,  yet  it  is  ne- 
cessary that  he  should  mention  the  estate  or  interest  which 
he  disposes  of :  he  must  do  such  an  act  as  shews  that 

(/)  Scrope's  case,   10  Rep,  143  b ;  Cba.  Ca.  44  ;  Fitzgerald  v.  Fati- 

2  Ro.  Abr.  202  (C)  pi.  ] ;  and  cooberge,  Fitzg.  107;  Roscom- 

see  Frampton  v.  Frampton,  as  it  mon  v.  Fowke,  4  Bn>.  P.  C. 

is  said  accordingly  6  Rep.  144  b.*  523  ;  and  see  George  v.  Loosley^ 

see  tbe  case  in  Mo.  JZ5 ;  Snape  8  East,  13. 

V-  Tiirton,  Cro.  Car.  472 ;  l>^  (u)  Guy  v.  Doiinen  Rayin.  2^5  j 

V.  Deg,  2  P.  Wms.   405,   Sel.  andse- 3Cba.  Ca.  91. 


..  (1)  Mr.  Powell,  Pow*  p.  115,  says,  that  this  point  hap[)encd  not  to  be 
material,  as  tbe  event  of  this  case  would  have  been  tbe  same  whether 
the  revocation  had  been  good  or  not.  The  case,  however,  appears  to 
have  depended  on  this  point  solely.  There  was  a  terra  of  five  years  which 
the  jury  found  had  expired.  Perhaps  Mr.  P.  was  led  to  think  that  thii 
raf erred  to  a  fine  Ic^ccI,  and  that  a  title  was  gained  by  non-claim. 
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\it  has  in  view  the  thing  of  ^hich  he  had  a  power  to 
dispose  (j?). 

This  question  mostly  arises  upon  wills*  It  is  firmlj 
^tled^  that  a  mere  general  residuary  deYise>  however 
ualimited  in  terms^  will  not  comprehend  the  sul^ect  of 
the  power  unless  it  refer  tb  the  subjcctj  .or  to  the  power 
itself,  or  generally  to  any  power  vested  in  the  testa* 
tor  {y)  ( 11 ),  or  unless  some  part  of  the  will  would  other**  ^^^  ^mu  cl 


ii 


wise  be  inoperative,  •«*  if  the  subject  of  the  power  be/^^^  ^''  *-J  ^cyc>> 
real  estate,  and  the  donee  make  a  ireneral  devise  of  all    v  .  /      . '     ^^ 

(x)  See  1  Atk.  6(50;  2  Bito.C.C.  ^.  Barton,  ^  tt.  Blackst  hO;    '  / 

303  J  3  Vcf.  jun.  301 5  Lowsun  Blake  v.  Bunbury,  1  Vcs.  jun*  ^/    *  ^     ,    ,      ^ 

9.  Lowson.  3  Bro.  C  C.  2/2  ;  525 ;  Hales  v.  Marserum,  3  Vea*  ^    .  // 

M'Lerotb  V.  Bacon^4  Ves.  jun.  jon.  2995  Langham  v.  Nenny,     /      . 

159.  3  Ves.  jun.  AGf  -,  Croft  t;.  Slec>*^       ']  *^'  '^ 

(y)  MouUon  v.  HutchinBon,  1  Atk.  4  Vcs.  jun.  50  j  Nannock  v.  Hor*^  >  *  v   '  ^     "    , ' 

558;  ex  parte  Caswall,   1  Atk.  fob,  7  Ves.  jnn.  398^  Benr.etv."^*  '^ '  "  '"*       '  ** 

559;    Andrews  v.  Eromott,  2  Aburrow,  8  Ves.  jon.  60g,  /'\f\.<    ' '   '♦ '  -^  '  \ 
Bro.  C.  C.  297  (I) I    Buckland  c  \^^(^i^  ./«^^'  -*'   r.  -  i .     '/,, 

.  //LC  \(>^>  '     t/    t'l  :       .  >      ^  '    t  • 

(I)  In  Standeb  v.  Standen,  Lord  Rosslyn  endeavoured  to  refer  the  de->  *  .  r 
cision  in  Andrews  and  Emmo^tt  to  the  particular  circumstances  of  the  casej 

bat  it  appears  to  have  been  decided  on  a  broad  general  principle. 

(II)  In  the  case  of  Churchill  v  Dibben,  it  appears  by  the  Register's 
book,  that  in  a  setdeoaent  a  term  of  500  years  was  created  upon  trust  to 
raise  1000/.  and  pay  the  same  as  Elizabeth  Brown,  the  intended  wife, 
iboold  by  deed  or  will  appoint,  and  in  default  thereof  to  be  paid  to  her 

ciecutors  or  administrators.     By  her  will  she  gave  some  estates  wbicb  ,*,,,-  ^  (  ' 

she  liad  power  to  dispose  of  to  different  persons,  and  after  giving  some  «  ^^    / ,  :.  .., 

peainiary  legacies,  she  gave  "  all  th(;.  rest  of  her  jgoods,  chattels,  estates,  <  ^      y    .     .     ■ 

and  estate  whatfoever  undisposed  of,*'  unto  A,  his  heirs,  executors,  admi«  .'  .     ^      -cv/  -* 

nistrators,  and  assigns.     It  was  declared  by  the  decree,  that  as  to  this  :    ^ 
wm  of  1000/.  thcjaid  Jcstalrix  having  made  no  particular  appointment 

thereof,  the  same  will  belong  to  the  defendant  her  executor.     Reg.  Lib.  /  ^  *  ^  u» .  * ;   ^  ^ 

Q  S         ^     ^  ^         t& 
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his  real  and  personal  estates,  and  has  710  real  estate^ 
there  the  estate  subjected  to  his  appointment  will  pass  (z). 
But  slight  circumstances  will  not  amount  to  a  sufficient 
indication  of  the  intention :  where  the  power  is  given  to 
the  husband  after  the  death  of  his  wife,  and  he  makes 
a  general  disposition  to  take  effect  after  his  wife's  death, 
that  will  not  of  itself  be  deemed  evidence  of  his  inteution 
to  execute  the  power  (a)  :  if  the  subject  of  the  power 
be  three  per  cent,  consols,  and  the  testator  giye  some 
three  per  cent,  consols  as  pecuniary  legacies,  the  stock 
subject  to  the  power  will  not,  on  that  ground  aloue, 
pass  (^b)  :  the  instrument  being  executed  in  the  manner 
required  by  the  power  goes  for  nothing  (c)  :  nor  can  the 
court'act  on  the  fact  of  there  not  being  sufficient  to  pay 
legacies  given  by  the  will  without  the  property  over 
which  the  testator  had  a  power  of  disposition  (dj :  nei- 
ther can  parol  evidence  be  received  of  the  testator's  in- 
tention to  exercise  his  power  (ej. 

So,  where  a  man  having  several  powers  refers  to  some 
and  executes  them  formally,  that  is  an  argrument  as^ainst 
any  other  power  being  executed  by  general  comprehen- 

(s)  Standenv.  Standen,  2  Ves.  jun.  (b)  Nannock  v,  Horton,  uhi  sup. 

589,    affirmed  in   Dom.    Proc.  (c)  Andrews  v.  Emmott^  2  Bro* 

nora.  Standen  v,  Macnab,  (J  Bro.         C.  C.  297* 

P.  C.  by  TomU  193  (1  )i  See  Deg  (d)  S.  C. 

v.  Earl  of  Macclesfield,  Sel.  Cha.  (e)  Moulton  v.  Hutchinson,  1  Atk. 

Ca.  44.  55S}  Standen  v.  Standee,  2  Vcft. 

[a)  Andrews  v.  Emmott,  2  Bro.        jun.  581). 

C  C.  2973  BcQuet  V.  Aburrow, 

tibi  sup. 


(1)  Xiord  Rosslyn's  arguroent  in  this  case,  as  to  the  power  being  tin- 
tamount  to  an  actual  interest^  was  not  called  for^  and  has  not  been  acted 
upon  in  subsequenc'tascs. 

sive 
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jilve  words  in  the  same  instrument  {f).  And  it  has  been 
determined,  that  a  devise  of  lands,  not  noxv  in  settle-^ 
ment,  will  not  pass  lands  settled  with  a  power  of  revo-^ 
cation  (g),  becanse  the  estate  is  properly  under  settle- 
ment though  subject  to  be  revoked. 

However,  where  a  man  makes  a  voluntary  settlement, 
and  reserves  a  power  to  himself,  it  will,  it  seems,  be 
construed  liberally,  and  the  courts  will  be  anxious  to 
seize  on  any  words  wbich  may  be  deemed  an  execution 
of  the  power.  Thus,  in  the  c^se  of  M addison  v,  An- 
drew (A),  in  a  voluntary  settlement,  the  grantor  limited 
a  term  to  trustees,  with  power  to  charge  1000/.  The 
settlor  made  his  will,  and  charged  all  his  real  and  per- 
sonal estate  with  his  debts  and  legacies.  Lord  Hard- 
wicke  held,  that  the  power  was  executed  as  it  waw  to  be 
construed  liberally.  And,  as  to  the  execution  of  it,  the 
donee  had  used  the  word  charge,  which  was  the  word 
in  the  power,  and  it  was  only  a  shadow  of  a  difference 
that  he  had  charged  all  his  estate,  whereas  this  was  be- 
fore settled  to  uses,  for  these  powers  to  the  owner  were 
to  be  considered  as  part  of  the  property  (i).  It  should 
be  observed,  that  this  case  has  never  been  adverted  to  in 
the  subsequent  cases.  It  appears  to  draw  a  distinction 
as  to  the  nature  of  the  power  which  it  would  be  difficult 
to  support ;  the  argument  as  to  the  words  '^  his  estate** 
would  apply  with  equal  force  to  every  residuary  dispo- 
sition ;  a  construction  which  Lord  Hardwicke  himself 
expressly  over-ruled  (A).     But  the  case  seems  to  depend 

(J)  Attorncy-Gencral  v.  Vigor,  8  (k)  1  Ves.  6l; 

Ve8.juD.  256;  see  Maundrell  t;.  (i)  Lib.  Reg.  B.  1747,  foU  lig. 

Maandrell,  10  Ves.  jun.  246.  {k)  £x  parte  Caswal]>  1  Atk.  SSg. 
(g)  Litton  v.  Falkland,  2  Vera.  621 . 

H  S  upon. 
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upon  its  own  particular  circumstances.  By  the  Regis- 
ter's book  it  appears,  that  thft  power  was  ^^  bj  deed  or 
writing  to  limit  any  part  of  the  premises  for  raising  any 
sum  of  money  in  his  life-time  not  exceeding  4000/. ;  or  in 
case  such  sum  should  not  be  raised  in  his  life  time^  and 
he  should  die  unmarried  without  issue,  than  he  should 
have  power  by  will  to  charge  any  part  of  the  premises 
with  the  payment  of  any  sum  or  sums  of  money  not  ex^ 
ceeding  1000/.  to  any  person  or  persons  as  he  should  ap«- 
point."  He  was  tenaqt  for  life  under  the  settlement. 
The  variation  in  the  phraseology  of  the  power  was  ceN 
-tainly  remarkable  (2). 

The  case  of  Probert  v.  Morgan,  as  it  is  rqiorted  in 
Atkins,  also  seems  an  authority  that  a  power  to  charge 
a  sum  of  money  on  an  estate  is  well  executed  by  a  gene- 
ral charge  in  a  will  of  a  sum  of  money  on  the  testator's 
estates.  But  it  appears  by  the  Register's  book,  that  the 
question  did  not  arise  in  that  case.  A  term  was  limited 
to  trustees  to  raise  20002.  and  pay  it  as  Probert  should 
direct ;  and  his  three  sisters  afterwards  became  entitled 
to  the  reversion  in  fee  of  the  estate  in  equ^l  thirds, 
which  reversion  was  formerly  vested  in  Probert  himself. 
Probert  by  his  will  charged  all  his  real  estate  with 
10002.  ''  to  be  paid  hj  his  three  sisters  out  of  their  re^ 
spective  shares  of  his  estate^  This,  therefore,  was  a 
direct  reference  to  the  fund  subject  to  the  power,  and  it 
was  impossible  to  doubt  that  the  power  was  duly  exe- 
cuted (wi). 

(0  Db.  Reg.  B.  1747,  fol.  lig.         (w)  Reg.  Lib.  B.  1738,  fol.  310, 
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SECTION  VI. 

^HAT  AMOUNTS  TO  THE  EXECUTION  OF  A  POWER  WHERE 
THE  DONEE  HAS  AN  INTEREST  IN  THE  ESTATE. 

J.  HE  questions  on  this  bead  arise  either  where  the  estate 
is  conveyed  generally^  or  where  the  use  is  appointed  un- 
der the  power^  and  also  the  estate  is  conveyed  by  force 
of  the  interest.  First,  it  is  well  settled,  that  where  a 
man  has  both  a  power  and  an  interest,  and  does  an  act 
generally  as  owner  of  the  land  without  reference  to  his 
power,  the  land  shall  pass  by  virtue  of  his  ownership. 
He  has  an  estate  grantable  in  him,  and  also  a  power  to 
limit  an  use ;  and  when  he  grants  the  land  itself,  with- 
out any  reference  to  his  authority,  it  implies  his  intent 
to  grant  an  estate  as  owner  of  the  land,  and  not  to  limit 
an  use  in  pursuance  of  his  power.  Nor  is  it  an  objec- 
tion to  this  construction  that  all  the  land  cannot  pass  un- 
less the  instrument  be  construed  as  a  limitation  of  the 
nse.  This  was  one  of  the  points  resolved  in  Sir  Edward 
Clere'i  case  (/a).  At  that  time  tenures  in  capt^c' pre- 
vailed, and  only  two-thirds  of  land  holden  by  that  te- 
nure could  be  devised.  The  Judges  resolved,  that  if  a 
man  conveyed  the  land  to  such  uses  as  be  should  appoint 
by  will,  the  use  resulted  to  him,  and  he  was  seised  in 
fee  in  the  mean  time  {o)  :  and,  that  if  he  devised  the 
land  generally,  his  will  should  not  operate-as  an  appoint- 
ment but  as  a  devise  of  his  interest,  and  consequently 
the  devise  would  be  good  for  two  parts  only,  and  void 

(n)  6  Co.  17 ;  and  see  Browne  v*     (0)  See  Brand*s  case.  Ley,  39. 
Taylor,  Cro.  Car.  38. 
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for  ihe  third ;  for^  as  owner  of  the  land^  he  could  not 
dispose  of  more>  and  his  devise  should  be  of  as  much 
validity  as  the  will  of  every  other  owner  having  land 
held  4n  capite  (j)) . 

This  question^  however,  cannot  arise  in  the  same 
shape  at  the  present  day,  as  the  ancient  incidents  to 
tenures  in  capitCy  so  little  consistent  with  the  commercial 
polity  of  the  present  age,  have  been  long  abolished. 
But  it  may  occur  in  this  way,  an  estate  may  be  settled  to 
such  uses  as  a  mi^n  shall  appoint,  and  in  default  of  ap- 
pointment as  to  part  to  himself,  and  as  to  the  residue  to 
strangers,  and  then  he  may  make  a  general  disposition. 
And,  notwithstanding  Sir  Edward  Clerc*s  case,  there  is 
great  reason  to  contend,  that  an  intent  apparent  upon  tbe 
face  of  the  instrument  to  dispose  of  all  the  estate,  would 
be  deemed  a  sufficieut  reference  to  the  power  to  make 
the  instrument  operate  as  an  ex^ution  of  it,  inasmuch 
as  the  words  of  the  instrument  could  not  otherwise  be 
satisfied  (q). 

In  the  case  of  King  and  Melling  rather  a  curious 
point  arose.  A  man  was  devisee  under  a  will  with  a 
power  to  jointure.  He  suffered  a  recovery  to  the  use  of 
himself  in  fee,  and  afterwards  covenanted  to  stand  seised 
to  the  use  of  his  wife  for  her  jointure.  The  Judges 
were  divided  whether  the  devisee  took  for  life  or  in  tail, 
but  they  held,  that  supposing  the  power  not  barred  by 
the  recovery  (which  they  thought  it  was),  yet  the  cove- 
nant would  not  operate  as  an  execution  of  it ;  for  as  the 
devisee  had  got  a  new  fee,  though  it  were  defeasible  by 
him  in  remainder,  yet  the  covenant  to  stand  seised  should 

ip)  Sec  Parker  v.  KeU,  12  Mod.  46g ;  Wagstaff  v.  Wagslaff,  3  P. 
Wms.  258,  2d  point.  (y)  See  10  Mod.  35. 

enure 
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enure  thereupon^  and  the  use  should  arise  out  of  the 
fee :  he  was  seised  in  fee^  and  the  jointure  was  made 
without  any  reference  to  his  power  (r). 

But  where  the  disposition^  however  general  it  may 
be^  will  be  absolutely  void  if  it  do  not  enure  as  an  ex- 
ecution of  the  power^  effect  will  be  given  to  it  by  that 
construction.  This  was  the  point  decided  in  Sir  Edward 
Clere's  case.  There  Harwood  the  settlor  had  by  an  act 
in  his  life  time  disposed  of  two  parts  of  the  land ;  over 
the  other  part  he  had  a  general  power  of  appointment  by 
will^  with  remainder  in  default  of  appointment  tohim- 
self  in  fee,  and  he  devised  this  portion  generaUy.  Now 
the  land  being  holden  in  capite  he  could  not  devise  this 
third  as  owner  of  the  land,  and,  therefore,  it  was  so- 
lemnly decided  that  the  will  ought  to  operate  as  an  exe^ 
cutioa  of  the  power.  Upon  the  principle  of  this  decision 
it  should  $eem,  that  if  a  man  having  a  general  power  of 
appointment;  with  remaimler  to  himself  in  fee,  were  to 
convey  the  estate  generally  by  an  instrument  not  adapted 
to  pass  his  interest  (as  a  bargain  and  sale  unenroUed,  or 
a  release  to  a  stranger  without  a  previous  lease  for  a 
year),  and  which  would  be  totally  inoperative  as  a  con- 
veyance of  the  interest,  the  instrument  would  be  held 
to  operate  as  an  execution  of  the  power,  although  the 
authority  should  not  be  referred  to  either  expressly  or 
by  implication.     This,  however,  is  not  a  clear  point. 

On  the  above  principle  it  is,  that  where  a  man  has 
both  a  powor  and  an  interest,  and  he  creates  an  estate 
which  will  not  have  an  effectual  continuance  in  point  of 
time  if  it  be  fed  out  of  his  interest,  it  shall  take  effect 
by  force  of  the  ppwcr  (s).     As  where  a  tenant  for  life, 

(r)  1  Ventr.  314, 225.  (i)  See  Roger's  case  cited  by  Hale,  Chief 

Justice,  1  Vcntr.  228;  Earl  of  Leicester's  case,  1  Vcnlr.  2/8. 

with 
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witb  power  of  leasing^  grants  a  lease  for  a  term  abso- 
lute, without  referring  to  or  mentioning  his  power,  the 
lease  if  it  be  supplied  out  of  his  interest  would  expire 
with  his  life,  and  it  shall,  therefore,  operate  as  an  ex- 
ecution of  the  power  (^^.  But  if  the  lease  comprise  fee 
simple  estates  as  well  as  estates  subject  to  the  power,  i# 
seems  a  nice  question,  whether  the  deed  shall  enure  by 
fractions,  so  as  to  be  a  lease  out  of  the  interest  as  to  the 
fee  simple  lands,  and  an  appointment  as  to  the  rest  (u). 

It  is  intention  then  that  in  these  cases  governs :  there-* 
fore,  where  it  can  be  inferred  that  the  power  was  not 
meant  to  be  exercised,  the  court  cannot  consider  it  as 
executed.  Thus,  if  a  man  having  several  powers  over 
different  estates,  and  also  interests  in  them,  should  recite 
the  power  over  one  estate,  and  execute*  it  in  a  formal 
manner,  and  then  recite,  not  that  he  has  a  power  to  ap-^ 
point  the  other  estate,  but  that  he  is  seised  in  fee  of  it, 
and  accordingly  convey  his  interest  in  it  by  lease  and  re- 
lease, the  latter  estate  would  be  held  to  pass  out  of  his 
interest,  and  not  by  force  of  his  power,  simply  on  the  ap- 
parent intention  not  to  execute  the  power  (x). 

On  the  other  hand,  where  the  instrument  is  expressly 
said  to  be  in  pursuance  of  the  power,  and  it  is  clearly 
the  appointee's  intention  upon  the  face  of  the  instrument 
to  take  the  estate  by  force  of  the  power,  although  the 
appointor  has  also  an  interest  in  the  land,  and  the  power . 
is  badly  executed,  and  so  no  estate  raised,  yet  his  interest 
shall  not  come  in  aid,  at  least  not  to  the  prejudice  of 
the  appointee,  as  ^ere  it  would  operate  the  surrender 

(/)  Campbell  v.  Leacb,  Ambl.  740;  (x)  See  Maundrdl  v.  Maandrell>  7 

and  see  10  Mod.  36.  Vet.  jun.  S67, 10  Ves.  jnn.  246; 

(ti)  See  Bibell  v.  Dringhouse,  Mq.  see  6  East,  105,  106  $  and  set 

645*  Adney  v.  Field,  Ambl.  654. 

of 
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of  an  existing  beneficial  interest  in  him.  Tbus«  if  a 
tenant  for  life^  witb  a  power  of  leasing^  refer  to  his 
power^  and  in  execution  of  it  grant  a  lease  to  a  person 
having  an  existing  valid  lease^  although  the  power  prova 
to  be  badly  executed^  yet  the  new  lease  shall  not^  as  be- 
-4ween  the  lessee  and  the  remainder-man^  be  construed  to 
have  enured  out  of  the  estate  for  life  of  the  lessor^  be- 
cause under  that  construction^  the  existing  valid  lease 
would  be  merged  by  a  surrender  in  law^  to  the  prejudice 
of  the  lessee.  But  still  it  should  seem  that  the  estate 
intended  to  be  created  will  take  effect  by  estoppel  be* 
txeen  the  parties  {y). 

But  if  a  testator  exercise  a  power  by  wilL  and  it  turn 
cut  that  the  power  was  either  not  well  created  (z),  or  was 
defeated  by  the  happening  of  a  contingent  event  subse- 
quently to  the  will(a)^  the  devisor's  interest  at  the  time 
of  the  will^  although  contingent  and  not  vested^  shall 
come  in  aid  of  his  disposition ;  for  in  a  will  there  are  no 
particular  words  required  to  pass  the  estate ;  but  any 
words  that  shew  the  intention  of  the  testator  are  suffi- 
cient ;  and  although  only  the  power  is  expressed  to  be 
exercised,  yet  the  words  plainly  manifest  that  the  testa- 
tor intended  that  the  devisee  should  have  the  estate  (b). 

But  here  it  may  be  observed^  that  where  a  man  hat  a 
power  to  charge  estates,  which  power  he  afterwards 
discharges,  and  a  similar  power  is  reserved  to  hin^  over 
other  estates,  if  the  first  power  is  executed  by  will  be- 
fore the  raising  of  the  second  power,  the  will  caimot  be 

(y)  Hoc  V.  Arcbbi&bop  of  York,  6  30;  and  see  Savile  v.  Blackett, 

East, 86.  IP.  Wm». 777 j  Mose. l67 cited. 

(z)  Dobbins  v.  3owman»  3  Atk,  {h)  Dobbins  v.  Bowmao,  uhi  sup. ; 

408  J  see  G#ring  v.  Bickerstaffe,  and  see  Habergham  v,  Vincent, 

1  Cha»  Ca.  8, 9.  2  Ves.  jun.  204.: 

ifl)  Cross  V,  Hudios,  %  Bro.  C  C. 
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deemed  an  execution  of  the  second  power^  although  it 
be  republished  subsequently  to  the  creation  of  that 
power;  forthe  will  speaks  only  of  the  first  power,  which 
was  as  much  gone  as  if  it  had  never  existed  (c).  And 
it  seems  doubtful  whether  the  second  power  would  have 
been  executed  if  it  had  even  embraced  the  same  estate 
as  the  first  power. 

II.  We  now  come  to  the  cases  where  not  only  the  use 
is  appointed  under  the  power,  but  also  the  estate  is  ecu- 
yeyed  by  force  of  the  interest.  The  rule  appears  to  be^ 
that  the  instrument  shall  be  construed  either  an  appoint- 
ment, or  a  felease^  as  will  best  eifect  the  intention  of  the 
parties.  This  is  established  by  the  case  of  Cox  and 
Chamberlain  (J).  A  man  having  a  general  power  of 
appointment,  with  remainder  to  himself  in  fee,  by  leas6 
and  release,  ia  pursuance  of  all  powers  in  bini  vested, 
did  grant,  bargain,  sell,  alien,  remise,  release  and  con- 
firm, limit,  declare,  and  appoint,  the  estate  to  trustees 
to  uses.  If  the  deed  operated  as  a  conveyance  of  his 
interest,  then  the  title  was  good ;  but  if  it  operated  as 
an  appointment,  the  legal  estate  vested  in  the  trustees ; 
the  intended  uses,  were  mere  trust  estates,  and  the  title 
was,  under  the  circumstances,  bad.  Lord  Alvanley 
held,  that  the  instrument  operated  as  a  conveyance  of 
the  interest.  He  said  it  would  be  monstrous  to  hold 
that  where  there  is  a  power  and  an  interest,  and  the  act 
being  equivocal,  it  is  doubtful  whether  he  acted  under 
the  one  or  the  other,  the  court  should  adopt  that  which 
would  defeat  the  instrument.  He  therefore  considered 
the  words  of  the  appointment  as  nugatory. 

(c)  Holmes  v,  Coghill,  7  Ves.  jun.  (d)  4  Ves.  jun.  631. 

499,  12  Ves.  jun.  206. 

It 
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It  must  be  admitted^  that  in  this  case  Lord  Alvaaley 
considered  the  act  as  more  properl)^  a  release  tlian  an 
appointment ;  aud  it  does  not^  therefore^  directly  decide^ 
that  where  there  is  (as  is  usual)  first  a  formal  appoint" 
ment,  and  then  a  release,  the  instrument  shall,  in  favour 
of  the  intention,  be  held  to  operate  simply  as  a  release. 
On  the  one  hand  it  may  be  said,  that  the  instrument 
cannot  operate  both  as  an  appointment  and  release  ;  and^ 
therefore,  the  courts  may  well  give  it  that  operation 
which  will  effect  and  not  destroy  the  intention  of  the 
parties.  And  this  is  clearly  the  better  opinion.  But, 
on  the  other  hand,  it  may  be  insisted,  that  where  the 
power  is  formally  exercised,  the  release  is  thrown  in 
merely  by  way  of  further  assurance,  and  that  too  a 
great  latitude  of  construction  will  only  lead  to  careless- 
ness in  practice. 

The  great  difficulty  in  the  cases  under  discussion  is  to' 
discover  what  is  the  intention  of  the  parties,  a  question 
upon  which  the  most  enlightened  minds  must  frequently 
differ.  Thus,  the  late  case  of  Roach  and  Wadham  (e), 
appears  to  be  in  opposition  to  the  case  of  Cox  and 
Chamberlain,  although  in  both  cases  the  court  professed 
to  go  upon  intention. 

The  case  is  shortly  this  :  An  estate  was  conveyed  to  one 
Coates,  his  heirs  and  assigns,  to  hold  unto  the  said  - 
Coates,  his  heirs  and  assigns,  to  the  use  of  such  persoii 
or  persons,  for  such  estates,  &c.  as  Watts  the  purchaser 
should  by  any  deed  or  deeds,  writing  or  writings,  under 
his  hand  and  seal,  to  be  by  him  duly  made  and  executed 
in  the  presence  of,  and  attested  by,  two  or  more  credi- 
ble witnesses ;  orby  his  will,  &c.  limit,  direct  or  ap- 

(e)  6  East,  269. 
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points  give  or  devise  the  same.  In  default  of  such 
direction^  &c.  to  the  use  of  Watts,  his  heirs  and  assigns^, 
for  ever.*-  By  this  deed  a  perpetual  rent  w9l9  reserved  to 
the  vendors,  and  Watts  covenanted  vtrith  the  vendors  for 
payment  of  it.  Afterwards,  by  indentures  of  lease  and 
release^  Coates  (by  direction  of  Watts)  did  (according 
to  his  estate  and  interest )  bargain,  sell^  and  release  ; 
and  Watts  did  grants  bargain,  sell,  alien,  release,  ratify, 
and  confirm;  and  also  limit,  direct,  and  appoint  the 
estate  in  question,  and  all  his  estate^  right,  &c.  thereioy 
unto  Wadham  and  Stevens  (purchasers  of  the  estate), 
and  Powell  a  trustee  to  bar  dower,  to  hold  unto  Wad- 
ham,  Stevens,  and  Powell,  their  heirs  and  assigns,  to 
the  use  of  Wadham,  Stevens,  and  Powell,  and  the  heir* 
and  assigns  of  Wadham  and  Stevens  for  ever,  as  tcnante 
in  commoq,  in  trust,  as  to  the  estate  of  Powell,  for 
Wadham  and  Stevens,  their  heirs  and  assigns,  as  tenants 
in  common,  subject  to  the  perpetual  rent.  And  cove- 
nants were  inserted  from  Wadham  and  Stevens  to  Watts 
to  pay  the  rent,  and  indemnify  him  from  it,  but  Wad- 
ham did  not  execute  the  deeds* 

The  question  was,  whether  the  estate  conveyed  to 
Wadham  and  Stevens,  and  their  trustee,  was  derived 
out  of  the  interest  of  Watts,  so  as  to  make  them  liable 
in  an  action  of  covenant  for  the  rent  as  his  assignees,  or 
whether  the  estate  took  eflFect  under  his  power,  in  which 
case  it  was  admitted  they  were  not  bound  by  the  co- 
venants entered  into  by  Watts.  It  was  contended 
by  the  counsel,  that  the  power  was  merged  in  tlie 
fee;  but  that  position  was  abandoned  upon  its  being 
stated  that  the  judgment  at  the  Rolls  in  the  case  of 
Maundrell  v.  Maundrcll  was  reversed  (/) .     The  single 

(  /)  Vide  supra,  ch.  1,  sect.  5,  VI.  ^ 

^  point 


BOKE£  HAS  AK  IIVfEREST  III  TH£  ESTATE.  239 

point  then  was^  whether  the  instruments  operated  as  an 
execution  of  thepower^  or  a  conveyance  of  the  interest* 
And  it  was  determined^  that  they  operated  as  an  exer- 
cise of  the  power^  and  consequently  that  the  purchasers 
from  Watts  were  not  liable  to  an  action  of  covenant  for 
non-payment  of  the  perpetual  rent.  The  court  said^ 
'^  It  ought  to  appear  very.clearly  from  the  deeds  that  the 
conveyance  or  the  covenants  therein  could  not  take  effect 
unless  it  operated  as  a  conveyance  out  of  the  interest^  aiid 
not  by  way  of  appointment^  in  order  to  induce  the  court 
to  determine^  that  where  the  trustee  to  uses  in  a  convey- 
ance releases  to  a  purchaser^  it  shall  not  operate  as  an  ap* 
pointment.  •  Hp.d  it  been  the  intention  of  the  parties  that 
the  estate  which  Wadham  was  to  take  should  be  derived 
out  of  the  interest  which  Watts  had^  it  would  hav^ 
been  wholly  unnecessary  that  Goates  should  have  been  a 
party  to  the  deed^  his  being  made  a  party  to  it  shows 
that  something  was  to  be  taken  by  way  of  appointment ; 
and  if  any  things  there  is  nothing  from  whence  there 
can  be  collected  an  intention  that  less  than  the  whole 
should  pass  by  those  means^  the  reason  for  which  is  ob- 
vious^ as  \t  might  prevent  such  objections  to  the  title  as 
might  be  made  if  it  were  derived  immediately  from 
Watts."      • 

It  had^  as  we  have  seen,  been  already  settled  by  Lord 
Alvanley,  in  Cox  v.  Chamberlain,  that  where  a  person 
has  both  a  power  and  an  interest,  and  the  instrument  is 
adapted  to  convey  the  interest,  and  the  intention  of  the 
parties  will  be  best  effected  by  that  construction,  such 
a  construction  shalF  prevail,  although  words  of  ap- 
pointment are  used.  This  decree  of  Lord  Alvanley's 
has  ever  since  been  deemed  an  authority,  and  been  acted 
upon  in  practice.     The  principal  argument  in  Roach  x;. 

Wadham 
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Wadham  was^  that  Coates^  the  trustee  as4ie  was  termed, 
joined  in  the  ccNDveyance.  But  it  should  seem  that 
Coates  had  no  interest  whatever  in  the  estate  in  question. 
He  was  a  mere  conduit  pipe^  a  releasee  to  uses,  in  whew 
not  even  Lord  Chief  Justice  Dyer's  scintilla  ( which  Chief 
Baron  Periam^  in  Chudleigfa's  case^  likened  to  Si^  Thomas 
M ore's  Utopia)  remained  an  iuitant.  The  concurrence 
of  Coates^  therefore^  was  perfectly  nugatory^  and  only 
evinced  the  unskilfulness  of  the  person  who  prepared  the 
deed.  If,  indeed^  Coates  had  actually  had  any  estate, 
his  concurrence  under  the  circumstances  of  this  case, 
must  have  aftbrded  decisive  evidence  that  Waits  did  not 
intend  to  exercise  his  power.  If  the  casa  be  divested  of 
this  circumstance^  the  question  depends  solely  on  the  in- 
tention of  the  parties.  It  might  be  urged^  that  the  in- 
tention of  the  parties  required  the  instruments  to  operate 
as  a  conveyance  of  Watts's  interest^  were  it  only  to  make 
the  purchasers  liable  to  an  action  of  covenant  as  assig- 
nees of  Watts  for  the  recovery  of  the  rent.  Such  a 
construction  would  have  enabled^  and  certainly  have 
induced,  the  persons  oititled  to  the  rent  to  bring  their 
action  against  the  actual  terre-tenant,  and  not  against 
the  original  covenantor,  which  would  have  prevented 
the  circuitous  remedy  that  the  decision  will  compel 
the  parties  to  resort  to.  This  construction  it  might 
be  said  was  imperiously  called  for  in  this  case,  inas^ 
much  as  Wadham  had  not  executed  the  deeds,  and 
consequently  vms  not  bound  by  covenant  to  indemnify 
Watts  against  the  rent.  It  might  also  be  insisted,  that 
the  conveyance  being  by  lease  and  release,  was  strong 
evidence  of  the  intention  of  the  parties,  as  the  lease  for 
a  year  was  unnecessary  if  Watts  intended  to  exercise 
his  power.  When  a  man  has  both  a  power  and  an  in- 
terest. 
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terest^  and  it  is  iatended  to  exercise  the  power^  and  also 
convey  the  interest^  the  appointment  is  almost  invariably 
made  by  a  distinct  witnessing  part^  which^  precedes  the 
release.  The  deviation  from  the  usual  form  in  the  pre- 
sent case  is  evidence  that  it  was  not  the  primary  intention 
of  the  parties  to  exercise  the  power. 

To  the  foregoing  reasons  another  may  be  added  which 
seems  more  conclusive.  By  the  conveyance  it  is  evident 
that  the  parties  wished  to  prevent  a  right  of  dower  at- 
taching in  their  wives^  and  tit  the  same  time  to  keep  the 
inheritance  in  themselves.  This  intention  would  have 
been  effected  by  construing  the  instruments  as  a  convey- 
ance of  Watts*s  interest^  and  appears  to  have  been  de* 
feated  by  the  construction  adopted.  For  as  the  deeds 
tsere  liolden  to  operate  as  an  execution  of  the  power ^  the 
habendum  to  the  purchasers  and  their  trustees  vested  the 
fee  in  them,  and  the  subsequent  limitation  to  the  pur^ 
chasers  and  the  trustee,  and  the  heirs  and  assigns  of 
the  purchasers,  was  void  at  law,  as  an  use  upon  an  use, 
and  was  good  only  as  a  trust  in  equity. 

Where  a  person  having  a  particular  estate  and  also  a 
power^  makes  a  disposition  containing  words  both  of  ap- 
pointment and  conveyance^  yet  it  shall  not  operate  as  an 
appointment^,  and  also  as  a  conveyance  against  the  in- 
tention of  the  party  executing  the  instrument.  Thus, 
in  Laugley  and  Brown  (jg),  under  a  settlement  previously 
to  an  intended  marriage,  the  estate  was  limited  to  the 
intended  wife  for  life,  then  to  her  iurtail,  remainder  to 
her  appointment  generally,  in  default  of  appointment  to 
W  in  fee.  She  before  marriage,  by  an  instrument  in 
pursuance  of  her  power,  did  appoint,  limit,  give  and 

{g)  2  Atk,  19s. 
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grant  the  estate  and  the  reversion  thereof  eorprc^an^  upon 
htr  death,  to  her  intended  husband  in  fee^  who  was  in 
possession^  chargeable  With  monies  to  be  paid  after  her 
decease.  Lord  Hardwicke  appears  to  have  considered 
that  the  instrument  might  have  operated  both  as  an  ap- 
pointment of  the  remainder  and  as  a  release  of  her  estate, 
80  as  to  create  a  base  fee^  the  §^antee  being  in  possession; 
but  he  ruled  otherwise,  as  the  grant  was  intended  onlj 
to  tal^e  effect  after  her  deaths  and  not  to  pass  any  estate 
in  possession. 
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SECTION  VIJ. 

\ 

1 

OF   THE   QUALIFICATIONS   WHICH    MAY    BE  ANNEXED   TO 
T^E  £XRCUTION  OF  POW£1lS  BY  THE  DONEES  THEREOF. 

A  DONEE  of  a  power  may  limit  the  event  upon  which 
the  deed  executing  the  power  shall  take  place.  There- 
fore, if  a  power  be  given  to  be  executed  by  deed,  in- 
rolled  in  any  courts  the  dpnee  may  direct  the  deed  exe- 
cuting the  power  to  be  inrolled  in  some  particular  court, 
and  until  it  is  so  inrolled,  the  execution  of  the  power 
will  be  imperfect  (A).  So,  if  he  declare  that  when  A 
doth  pay  10s.  the  settlement  shall  be  revoked,  there  it  is 
not  singly  the  deed  nor  payment,  but  both  that  com- 
plete the  revocation  ( i )  •  And  in  like  manner  he  may 
covenant  to  levy  a  ifine,  or  suffer  a  recovery,  with  an 
intent  to  revoke  the  power;  and  ^although  neither  of 
them  is  necessary,  yet  the  power  will  not  be  well  exe-  * 
cuted  till  the  fine  is  levied,  or  the  recovery  is  suffer- 
ed (fc).  Hobart,  Chief  Justice,  even  laid  it  down, 
that  a  verbal  declaration  that  the  execution  of  the 
power  shall  not  take  effect  till  a  particular  time,  is 
good  (/) ;  which,  it  should  seem,  may  be  supported  on 
the  same  principle  that  deeds  in  general  may  be  deli- 
vered as  escrows. 

Under  a  power  of  appointment,  the  donee  may  either 
appoint  absolutely,  or  may  reserve  a  power  of  revoca- 
tion, although  not  e:iKpressly  authorized  to  do  so  by  the 

(A)  Digges's  case,  I  Rep.  173.  (*)  Earl  of    Leicester*!  case,  1 

(i)  3  Kcb.  511 ;  Rayro*  239.  Ventr.  278. 

(/)  Kibbet V.Lee,  Hob. 312. 
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deed  creating  the  power  (m),  and  such  a  power  may  he 
reserved  toties  quoties  (n),  and  the  new  power  of  revo- 
cation need  not  be  attended  with  the  same  solemnitiet 
as  the  first  power  (o). 

And  where  a  power  is  given  to  two  peNons,  or  the 
survivor  of  iherrtj  with  or  without  power  of  revoca- 
tion, they  may  execute  ajoi;i/.appointment^  and  reserve 
a  power  to  the  survivor  to  revoke.  The  argument 
against  the  validity  of  the  power  of  revocation  to  thif 
survivor  was,  that  the  parties  could  not  intend  that  a 
joint  appointment  should  be  defeated  by  any  but  a  joint 
revocation  (/>). 

But  it  seems  that  where  a  power  is  given  to  two 
jointly,  and  not  to  the  survivor  of  them,  they  cannot 
upon  a  joint  appointment  reserve  a  power  of  revocation 
to  the  survivor.  Upon  this  principle.  Lord  Redesdal« 
held,  that  under  a  power  to  husband  and  wife^  a  will 
by  the  husband,  indorsed  by  the  wife  after  his  death> 
expressive  of  her  approbation  of  the  disposition  thereby 
made,  and  her  confirmation  of  it,  would  not  do:  and 
he  said  that  being  a  will  revocable  by  the  husband 
at  any  time,  even  if  the  wife  had  at  the  moment  sub- 
scribed a  rati ficaf ion  of  it,  he  could  not  conceive  it  to 
be  an  appointment  under  the  power,  because  it  would 
reserve  a  power  of  revocation  to  one  of  the  two  parties, 
as  the  husband  might  revoke  hitr  will,  but  his  wife 
could  not  (9). 

{fH)  Adams V. Adams, Cowp. 65 1;  (p)  Brudendl    ^.  Elwes,    1  2a0| 

lee  Beckeffl  case  infra.  442,  7  Vcs.  jun.  382. 

(fi)  Lady  Hasting's  case,  3  Keb.7.  (q)  Bushell  v.Bushell,  1  Rep.  T» 

(0)  Winstandley's  case,  3  Keb.  7,  Redetdale,  g0« 
cited ;  and  se9  S.  C  cited,  2 
Keb.  370. 
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A  will  is  always  revocable^  and,  therefore,  where 
the  power  is  executed  bj  will,  an  express  power  of  re- 
location need  not  be  reserved  (r).  But  where  the  power 
is  executed  bj  deed,  unless  a  power  of  revocation  is 
reserved  in  the  deed,   the  appointment  cannot  be  re- 
voked (s) ;  no,  not  even  if  the  original  power  expressly 
authorize  the  donee  in  the  most  unlimited  terms,  to  ap^ 
point  and  to  revoke  his  appointments  from  time  to  time  ; 
as  the  law  wilt  not  endure  a  prospective  power  like  this, 
but  on  every  execution,  a  new  power  of  revocation 
anust  be  reserved.     This  was  solemnly  decided  by  Lord 
Chancellor  Harcourt,  and  all  the  Judges  of  England  (t)^ 
and  finally  in  the  House  of  Lords.  The  Court  of  King's 
Bench^  upon  a  case  referred  to  them  by  the  Lord  Chan- 
cellor, held  the  second  execution  void.    Lord  Harcourt 
decreed  accordingly ;   and  upon  an  appeal  to  the  House 
of  Lords^  the  decree  was  affirmed  by  the  unanimous 
opinion  of  the  Judges  of  the  Court  of  Common  Pleas 
and  Court  of  Exchequer. 

This  decision  appears  to  have  owed  its  foundation 
to  the  anxiety  of  the  cotirts,  to  restrain  the  reservation 
of  such  powers,  and  to  the  assimilaticji  of  powers  to 
conditions  at  common  law,  which  they  do  not  resemble* 
It  is  impossible  to  frame  any  objection  upon  principle, 
to  a  general  power  of  revocation  in  the  first  deed,  em- 
bracing all  future  executions :  the  power  is  only  tanta- 
mount to  what  may  still  be  done,  by  repeatedly  reserv- 
ing new  powers  of  revocation, 

(f)  Fide  infirm,  sect,  8.  .  (t)  Hd[cv,Bond,  PrccCha.474| 

(x)  Hatcher  v.  Curtis,   2  Freem,        1  Eq.Ca.  Abr.  342  j  S.  C.  MS. 

^1*  See  a  fuller  note  of  this  case 

than  any  in  print,  App.  No.  3. 
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In  a  case  before  Lord  Hardwicke,  a  point  nearlj'  similar 
arose.  By  a  settlement^  powers  of  appointment  were  given 
to  a  woman ;  and  at  the  end  of  the  settlement,  it  was  de* 
clared  that  every  appointment  made  by  her  by  virtue 
of  the  powers  in  the  deed>   might  from  time  to  time 
be  revoked^  and  a  new  appointment  made.     She  made 
an  appointment,  without  reserving  a  power  of  revoca- 
tion^ and  then  executed  another  appointment.     It  was 
insisted^  on  the  authority  of  Ilele  and  Bond,  that  the 
second  appointment  was  void.     There  was  not,  how- 
ever, any  occasion   to   give  a  determinate  opinion   on 
this  point;  but  Lord  Hardwicke,  in  giving  judgment, 
said,   that  he  was  very  doubtful  whether  the  case  of 
Hele  and  Bond  would  govern  the  present,  though  he 
inclined  at  first  that  it  would.     In  the  present  case,  he 
said,  there  were  two  powers  in  the  very  creation,  a 
power  to  appoint  uses,  and  a  power  to  revoke  uses. 
Now  the  power  to  appoint  uses  was  executed  by  the 
first  deed,  but  the  power  of  revocation  was  not  exe- 
cuted  till  afterwards;  then  the   question   would   be, 
whether  both   might  not  be  executed  once,  as   they 
seemed  to  be  distinct  and  separate  powers.     In  Hele 
and  Bond,  he  added,  the  power  of  revocation  was  exe- 
cuted ;  and  the  doubt  was,  whether  the  uses  could  be 
revoked  totics  quotics,  without  reserving  a  power  of  re- 
vocation (u).-    The  very  same  point  arose  in  a  case  be- 
fore the  determination  of  Hele  and  Bond,  but  it  was 
not  necessary  to  decide  it.     The  case  was  not  referred 
to  in  Langley  and  Brown.     The  reporter  says,  "  it  was 
touched  whether  the  uses  limited  according  to    the 

(«)  Langlej  v.  Brown,  2  Atk.  195. 

power 
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power  were  revocable  by  the  proviso^  and  Mainard  said 
it  might  be  a  question."  (^). 

Now  it  appears  to  be  quite  impossible  to  support  this 
distinction.  Lord  Hardwicke  distinguished  the  case  be- 
fore bim  from  Hele  and  Bond^  because  there  the  power 
of  revocation^  he  said^  was  executed ;  and  the  doubt 
was>  whether  the  uses  could  be  revoked  toties  qttoties, 
without  reserving  a  power  of  revocation^  while  in  his 
case  there  were  two  distinct  powers ;  namely^  a  power 
to  appoint  uses>  and  a  power  to  revoke  the  uses  so  ap- 
pointed. The  precise  pointy  however^  was  actually  dc;* 
cided  by  the  case  of  Hele  and  Bond.  Some  dicta  represent 
that  case  as  having  been  decided^  on  the  ground  that  the 
power  was  merely  tantamount  to  the  usual  power  of  re* 
vocation  and  limitation  of  new  uses^  and  certainly  that 
was  the  true  ground  of  the  decision  :  the  judges  were 
of  opinion  that  a  power  could  not  be  originally  reserved 
to  revoke  uses  to  be  subsequently  appointed^  but  they 
never  denied  that  in  words,  three  distinct  powers  were 
reserved,  viz.  1st,  a  power  to  revoke  the  original  uses  ; 
2d,  a  power  to  appoint  new  ones ;  and  3d,  a  power  to 
revoke  such  new  uses.  The»)iidg;es  of  B.  R.  certified^ 
*'  that  the  power  of  revocation  and  limitation  of  fiew 
uses  in  the  first  settlement  was  fully  executed  by  the 
first  appointment ;  and  that  the  further  pouer  in  the 
settlement  tOi  revoke  any  ncv:  limitation  or  appointment 
was  void  in  the  creaiion  as  to  such  uses  as  should  be 
afterwards  newly  limited,  unless  a  power  of  revocation 
should  be  again  expressly  reserved."     The  ponit,  there-    • 

(«)  Udal  r.Udal,  Al.  81.  Note,  the  case  of  Young  v,  Cottle,  1  P. 
Wjfns.  lOlj  turned  upon  the  nature  of  the  property,  and  the  levocation 
wu  of  an  original  settlement^  and  not  of  a  seUlement  under  a  power. 

R  4  fore. 
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fotey  doubted  in  Udal  and  Udal^  and  Langlej  v. 
Brown^  was  the  very  question  decided  in  Hele  and 
Bond.  The  cases  cannot  be  distinguished.  But  we 
must  not  confound  these  case&  with  those  upon  powers 
of  sale  and  exchange,  or  partition,  for  there  the  uses 
limited  under  powers  previously  executed,  are  not 
revoked^  but  simply  transferred  to  the  estate  boygbt  or 
taken  in  exchange,  or  upon  a  partition  (y). 

It  is  generally  thought  that  the  reservation  of  a  power 
of  revocation  only,  will  not  enable  the  donee  to  revoke 
the  old  uses,  and  also  to  appoint  new  ones(z),  Mr. 
Powell  in  one  place  states  clearly,  that  in  such  case 
new  uses  may  be  declared  (a),  whilst,  in  a  subsequent 
page,  he  enters  ipto  a  long  discussion  to  prove  the 
contrary  (fc). 

Becket's  case,  which  is  the  first  in  the  books  apr 
parcntly  on  this  subject,  is  thus  stated  in  Lane(c)  ( 1 ) : 
"  R.  B.,  seised  of  lands  in  fee,  levies  a  fine;  &c.  and 
declares  the  use  to  be  to  himself  for  life^j  and  after  to 
•T.  B.  with  power  of  revocation,  and  to  limit  new  uses; 
and'  if  he  revoke,  and  not  declare,  then  the  use  shall  be 
to  the  use  of  himself  for  life,  and  after  to  Henry 
Becket,  £and  then  by  a  subsequent  deed,  R.  B.  revoked 

(y)  See  Earl  of  Uxbridge  v.  Baylf,  Ti«a.  £q.  p.  163,  2d  Edit.  Foo- 

1  Ves.  juD»  499.    There  appears  .    blanq.  n.  ibid,  and  4  Cmite*! 

to  have  been  no  foundation  for  Dig.  232^  s.  18. 

the  argument  that  the  charge  in  (a)  Pow.  Powers,  244. 

this  case  was  revoked.  (bj  lb.  272, 

(«)  2  Vol.  Cas.  &  Opin.  p.  97,  2  (c)  Lane  118  ;  see  ib.  91. 

(1 )  Mr.  Powell  does  not  refer  Becket^s  case  to  the  true  ground  of  the 
decision.  In  stating  Baron  Snig's  argument,  he  omits  the  only  parted 
it  frpm  which  that  Judge's  opinion  can  be  collected. 

the 
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die  first  deed,  and  limited  new  uses],  with  power  io 
that  indenture  also  to  revoke  and  limit  new  uses,  and 
that  then  the  fine  shall  be  to  such  new  uses,  and  no 
other ;  and  after,  by  a  third  indenture,  he  revoked  the 
second  indenture,  and  declared  the  use  of  the  fine  to  be 
to  the  use  of  himself  for  life,  and  after  to  Henry  Becket 
in  tail,  the  remainder  to  T,  R."  The  question  v/:»- 
whether  the  third  indenture  was  a  good  revocation  -An.: 
limitation.  It  is  evident  that  there  is  a  chasm  in  ^^o 
iBtatement  of  the  facts:  I  have  attempted  to  fill  it  '^*^ 
with  the  words  between  crotchets.  It  appears  clearly, 
from  the  judgment  of  the  court,  that  there  was  a  sc- 
icood  indenture  executed,  which  also  contained  a  power 
0f  revocation  and  limitation  of  new  uses.  Bromley 
^nd  Altham,  Barons,  thought  that  the  new  uses  were 
well  raised  by  the  third  indenture,  and  they  relied  oil 
Digges's  case.  Snig,  Baron,  held  the  contrary,  as  the 
first  deed  ought  to  authorise  all  the  declarations  on  the 
fine,  and  be  said,  '^  that  stu^h  an  indenture  to  declare 
wes  upon  uses  was  never  madcj  and  it  would  be  mts^ 
chievous  tq  declare  infinite  uses  upon  uses/'  And  Tan- 
field  agreeil  with  Snig,  but  on  a  different  ground ;  he 
appears  to  have  thought  that  the  power  to  limit  new 
uses  was  not  well  pursued,  as  he  had  declared,  but  not 
limited  new  uses.  Now  it  seems  quite  clear,  that  the 
point  under  consideration  did  not  arise  in  this  case,  for 
the  power  in  the  second  indenture  actually  authorized  a 
new  limitation  of  uses ;  the  question  simply  was,  whe- 
ther such  powers  could  be  reserved  from  time  to  tinie. 
This  is  proved  by  Roll's  report  of  the  same  case,  which 
is  in  these  words :  ^^  If  a  man  suffer  a  recovery,  and 
limit  the  uses  by  indenture,  with  a  power  of  revoca- 
tion and  limitation   of  new  uses,  and  afterwards  by 

another 
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another  indeuture  he  reirokes  and  limits  new  uses  with 
like  power  of  revocation  and  limitation  of  new  uses, 
this  second  power  of  revocation  and  new  limitation  of 
j.  uses  is  good,  for  all  rise  out  of  the  recovery^  which  is 
the  foundation.  Becket*s  case,  per  curiam  prater 
Sq^SS(^)**'  I^  further  evidence  were  wanting^  it  is 
abundantly  supplied  by  Lord  Chief  Justice  Hale's  ar- 
gument in  the  case  of  Fowler  and  North  (e)  Wo 
may  therefore  dismiss  Becket's  case  from  our  consi-^ 
deration ;  it  does  not  affect  the  question  before  us, 
and  the  point  which  was  then  doubted,  is  now  perfectly 
established. 

The  first  case  that  appean  to  be  in  point  is  Ward 
and  Lenthal  (/).  The  case  was,  that  a  man  levied  a 
fine  with  a  power  of  revocation  and  limitation  of  new 
uses,  and  by  a  second  deed  he  revoked  the  uses,  and 
made  new  limitations^  with  a  power  only  to  revoke; 
and  by  a  third  indenture  he  revoked  the  uses  of  the  se- 
cond indenture,  and  limited  new  ones.  It  became  un- 
necessary to  decide  the  point ;  but  the  court  is  reported 
to  have  resolved^  that  where  powers  of  revocation  and 
new  appointment  are  given^  the  donee  may  revoke  and 
limit  new  uses  ioties  quoiies,  and  all  the  estates  shall 
be  raised  out  of  the  first  seisin.  But  if  in  any  inden- 
ture, he  reserve  a  power  of  revocation^  and  do  not  re- 
serve a  power  expressly  to  limit  new  uses,  he  can  only 
revoke^  and  cannot  limit  new  uses  by  virtue  of  the 
•state  first  raised. 

Now  in  this  case  we  observe  the  resolution  merely 
was,  that  where  a  deed  is  executed  under  a  power  of 

{d)  2  Ro.  Abr.  262.  (B)  pi.  2.  (J)  19  Car.  2,  1  Sid.  343.  ^ 

J   3  Kcb.  7* 

»  revocation. 
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revocation,  reserved  upon  the  execution  of  a  former 
powe^\.  no  uses  can  be  limited  out  of  the  old  seisin,  un- 
less the  deed  creating  such  power  of  revocation  also 
contain  an  express  authority  to  limit  new  uses.  This 
seems  to  depend  upon  the  ground  of  the  decision  in 
Hele  and  Bond«  But  it  is  observable^  that  it  is  no 
where  said  that  a  power  of  revocation  in  the  original 
settlement,  is  not  tantamount  to  a  power  of  revocation 
and  limitation  of  new  uses. 

In  the  case  of  Smith  and  Wheeler  (g^),  Twisden, 
Justice^  said^  that  whoever  hath  a  power  of  revocation^ 
hath  a  power  of  limitation.  In  the  case  of  Fowler  and 
North  (h),  no  decision  was  made^  but  Ilale^  Chief 
Justice^  laid  it  down  that  a  power  of  appointment 
might  with  power  of  revocation  be  executed  toties 
quotieSj  and  he  said  it  was  resolved  before,  upon  as 
great  a  settlement  as  any  subject  in  England  had,  with- 
out any  power  to  limit  new  uses  ( 1 ) .  Agreeably  to 
this  was  my  Lord  Nottingham's  judgment,  when  Lord 
Keeper  (t)«  that  a  power  of  revocation  in  an  original 
settlement,  enabled  the  donee  not  only  to  revoke  the  old 
uses,  but  to  limit  new  ones ;  and  on  a  subsequent  hearing 
he  declared  himself  clearly  of  the  same  opinion  (A:). 

ig)  22  Car.  2,  2  Mod.  40.  (i)  See  Colston  v.  Gardner,  2  Chsu 

(k)  24  Car.  2,  3  Keb.  7.  Ca.  46. 

(t)  26  Car.  2,  Anon.  1  Cha.  Ca. 
241. 


(l)  The  same  case  is  reported  in  1  Ventr.  igj,  nom.  Sir  Samud 
Jones  V,  The  Countess  of  Manchester.  VentriS  appears  to  have  mistaken 
the  arguments  at  the  bar,  for  the  resolutions  of  the  court,  as  will  appear 
upon  an  attentive  perusal  of  the  reports* 

It 
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It  remains  to  state  an  anonymous  case  io  Strange, 
The  case  was  this:  A  suffered  a  recovery  to  the  um 
of  himself  for  life,  remainder  to  three  persons  suc- 
cessively in  tail,  remainder  to  himself  in  fee,  with 
power  to  revoke  the  three  remainders  in  tail.  He  ac^ 
cordingly  revoked  them,  and  by  the  same  deed  de- 
clared new  uses  in  favour  of  the  plaintiffs,  without 
any  words  of  conveyance,  covenant  to  stand  seised,  or 
consideration  expressed.  The  court  held,  that  the  uses 
were  not  well  raised,  because  the  uses  of  the  recovery 
were  full  before,  and  the  power  was  only  to  revoke^ 
and  not  io  limit  new  uses  (/)• 

Thts  case  does  not  appear  to  be  in  opposition  to  the 
decision  of  Lord  Nottingham.     It  seems  from  the  re« 
port,  Ihat  A  limited  new  uses  out  of  the  fee  simple  ge-t 
nerally,  and  certainly  it  cannot  be  cotilended  that  h^ 
liould  affect  his  life  estate  or  reversion,  without  an  ex^ 
press  power,  as  the  power  of  revocation  did  not  exteiMl 
to  those  estates,  but  only  to  the  remainder  in  tail.    The 
question  there  must  have  been,  not  whether  a  power  of 
revocation  implied  a  power  to  limit  new  uses^  but  when 
ther  a  power  of  revocation  itself  could  be  iioplied  as  ta 
part  of  the  estate  in  the  land,  io  which  it  did  not  ex- 
pressly relate.     Besides,  as  he  reserved  a  partial  power 
of  revocation,  and  would  after  the  revocation  become 
seised   of  the  efitire  fee  simfile,  and  part  of  the  fee 
could  not  be  affected  by  a  bare  appointment^i  an  inten- 
tion appeared  to  reserve  a  power  of  revocation  only,  and 
not  a  power  of  limitation  of  new  uses,  which  would 
»ot  have  ajaswered  the  purposes  of  the  settlement.^  This 

(0  AnonymouiB  1  Str.  584» 

case 
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case  is  very  distiDguishable  from  a  general  power  of  re* 
▼ocation^  extending  to  all  the  limitations  in  the  settle* 
ment. 

And  here  we  must  be  careful  to  distinguish  the  cas« 
of  Atwaters  and  Birt  (m).  There  it  was  declared^  that 
upon  the  revocation  the  uses  should  cease^  and  the  estate 
should  remain  to  the  use  of  the  settlor  and  his  heirs ; 
and  it  was  held,  that  after  revocation  he  could  not  limit 
new  uses  out  of  the  old  seisin^  as  no  one  was  seised  to 
his  use^  and  therefore  no  use  could  arise.  No  one  can 
doubt  the  propriety  of  this  determination :  by  the  very 
terms  of  the  settlement  the  seisin  was  exhausted  in 
serving  the  use  in  fee^  limited  to  the  settlor,  and  con* 
sequently  no  use  could  be  raised^  except  by  an  original 
conveyance.  Whenever,  therefore,  it  is  declared,  that 
upon  the  revocation  the  estate  shall  remain  to  the  set- 
tlor iii  fee,  it  cannot  be  contended  that  he  has  a  power 
to  limit  new  uses* 

The  result  of  the  authorities  appears  to  be, 
1  st.  That  in  a  deed  executing  a  power,  a  power  of  revo- 
cation and  new  appointment  may  be  reserved,  although  not 
expressly  authorized  by  the  deed  creating  the  power  (n). 
And  that  such  powers  may  be  reserved  toties  quoties  (o). 
2d,  That  where  an  appointment  under  a  power  is 
made  by  deed,  it  cannot  be  revoked  unless  an  express 
power  be  reserved  in  the  ticed  by  which  the  power  is 
executed :  a  revocation  will  not  be  authorized  by  a  ge- 
neral prospective  power  in  the  deed  creating  the  first 
power  (p ) . 

(m)  Cro,  Elii.  856.  and  Bond,  Pre.  Cha.  474 ;  App. 

(ft)  Adams  v.  Adams^  Cowp.  651  j  No.  3  ^  Digges's  case^  uhi  sup, 

see  Digges's  case,  I  Rep.  1/3  b»  (p)  Hck  and  Bond,  Prec,  Cha.474. 
(o)  Becket*8  case,  Lane  118 ;  Hele 

3d,  That 
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3d,  That  although  in  the  original  settlement  a  power 
of  revocation  only  be  reserved,  yet  a  pt)vver  to  limit 
new  uses  is  implied,  and  may  be  executed  accord- 
ingly (7),  unless  a  contrary  intention  can  be  collected 
from  the  whole  settlement  fr),  or  the  estate  is  expressly 
limited  to  other  uses  (.s).     But, 

4th,  That  every  power  reserved  in  a  deed  execuU 
ing  a  power  will  be  strictly  construed,  and  therefore  a 
mere  power  of  revocation  in  such  a  deed  will  not  au- 
thorise a  limitfition  of  new  uses  (t). 

It  remains  on  this  head  to  observe,  that  upon  the  au- 
thority of  Wall  and  Tburborne^w^  an  opinion  has 
prevailed,  that  a  power  of  revocation  cannot  be  annexed 
to  a  power  simplt/  collateral.  The  wife  had  a  power 
under  her  husband's  will  to  appoint  an  estate  amongst 
her  daughters,  and  sjie  executed  the  power  with  power 
of  revocation,  but  never  actually  revoked  the  settle- 
ment. The  book  says,  "  as  to  the  power  of  revocation 
the  case  may  be  eased  of  tliat,  for  it  was  only  an  au- 
thority in  the  wife;  and  that  being  once  executed,  she 
could  not  reserve  such  power  to  herself."  In  the  first 
place  then  it  appears,  that  the  point  did  not  call  for  a 
decision,  and  it  is  very  ^  far  from  clear  that  the  dictum 
was  not  the  argument  of  the  counsel.  Such  a  doctrine 
would  be  very  inconvenient,  and  certainly  cannot  be 
considered  as  settled. 

We  shall  have  occasion  in  another  place  to*consider 
what  conditions  may  be  annexed  to  the  estates  limited 
under  particular  powers. 

(9)  Fowler  v.  North,  3  Keb.  7  -,     (s)  Atwatcre  v.  Birt,  Cro.   Elix. 

Anon.  1  Ciia.  Ca.242;  Colston        856. 

V.  Gardner,  2  Cha.  Ca.  46.  (0  Ward  v.  Lenthal,  1  Sid.  343. 

(r)  Anon.  Str.  564i.  (a)  1  Vcm.  355. 
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SECTION  VIIL 

or  TUfi  EFFECT  OF  THE  EXECUTION  OF  1  POWER. 

.1  PROPOSE  to  treat  first  of  the  operation  of  the  instru- 
ment executing  the  power ;  secondly,  of  the  manner  in 
which  the  estates  created  take  effect  in  regard  to  them- 
lelves ;  and  thirdly ,  the  effect  of  the  execution  of  the 
power  on  the  estates  in  the  settlement. 

First,  then,  with  regard  to  the  instrument,  in  what^ 
ever  mode  the  power  is  exercised,  whether  by  an  act 
inter  vivos,  as  grant,  bargain  and  sale,  lease  and  release, 
f  ovenant  to  stand  seised,  feoffment,  and  fine,  or  by  a 
will,  the  instrument  in  every  case  operates  strictly  as  an 
appointment  or  declaration  of  tKe  use,  and,  therefore, 
by  reason  of  the  rule  before  noticed,  that  there  cannot 
be  an  use  on  an  use,  the  bargainee,  &c.  takes  the  legal 
estate,  the  appointment  being  made  to  him ;  and  if  any 
ulterior  use  is  declared,  it  operates  merely  as  a  trust 
ill  equity*  It  is,  however,  apprehended,  that  if  the 
power  be  executed  by  way  of  covenant  to  stand  seised, 
the  use  would  vest  in  the  person  intended  to  take  bene- 
ficially, and  not  in  the  covenantee. 

But  a  will  made  in  execution  of  a  power,  has  a  pe- 
culiar operation,  it  not  only  operates  as  an  execution 
of  the  power,  but  also  in  most  respects  partakes  of 
the  qualities  of  a  proper  will.  We  have  seen,  that 
if  a  power  of  revocation  is  not  reserved  in  a  deed  exe- 
cuting the  power,  the  instrument  is  irrevocable ;  but 
this  does  not  hold  good  as  to  a  will,  for  although  ii^ 
.truth  it  is  not  strictly  a  will,  but  simply  a  declara^ 
tioQ  of  use,   yet  it  so  far  retain^  the  properties  of  a 

will 
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will  as  to  be  ambulatory  till  the  death  of  the  testatof^ 
and  consequently  revocable  without  any  express  power 
reserved  for  that  purpose  f^:rj.  So,  such  a  will  will  be 
revoked  by  a  covenant,  amounting  in  equity  to  a  con- 
veyance in  the  same  manner  as  a  proper  will  (y) ;  it  will 
also  be  revoked  by  any  act  amounting  to  a  revocation  io 
law  of  a  will  (%),  or  by  cancellation,  or  any  of  the 
methods  pointed  out  by  the  statute  of  frauds  (a). 
Agam,  the  appointment  will  lapse  by  the  death  of  the 
donee  in  the  testator's  life-time  (6)  ;  but  although  the 
appointee  survive  the  testator,  yet  he  will  only  take 
from  the  time  of  the  testator's  death  (c).  Of  course^ 
executors  cannot  take  derivatively  from  the  appointee^ 
yet  an  appointment  may  be  made  to  executors  or  ad- 
ministrators, who  may  be  used  in  a  will  as  distinct 
from  the  testator,  and  as  persons  designated  to  take  in 
the  event  of  the  death  of  the  appointee,  in  the  testator's 

life-time  (rf)  (1).     So  lapsed  legacies  of  personalty  will 

% 

m 

m 

(jr)  Hatcher  v.  Curtis,  2  Freem.  Vanderzee  t>.  Aclom^  4  Vcs,  jun. 

6l  >  and  see  1  Ves.  139,  2  Vcs.  771 ;  Burgess  v.  Mawbey,  10 

77,612}  Lisle  V.  Lisle,  1  Bro.  Ves,  jun.  319;  Ear)  of  Salisbury 

C-  C.  533  5  Lawrence  V.  Wallis,  v.  Lambe,  Aiubl.  3SS. 

2  Bto.  C  C.  319.  (c)  Duke  of  Marlborough  v.  Lord 

(y)  Cotter  V.  Layer,  2  ?•  Wms.  Godolphin,  2  Vcs.  6i,  S.  C,  MS.j 

662  ;  see  Treat.  Purch.  Ski  edit.  .    Southby  v.  Stonehouse,  2  Vet. 

p.  130— 133.  616;    Vanderzee  v.  Aclom,  4 

(«)  Reid  «.  Shergold,  10  Vcs.  jun.  Ves.  jun.  77 i. 

»70.  (d)  Burnet  v.  Helgrave,  1  Eq.Ca. 

{a)  2  Ves,  77'  Abr.  296,  pi.  2. 
{t)  Oke  V.  Heath,   1  Ves.  135  s 


» ^ 


(1 )  This  is  the  principle  established  by  this  case  ;  but  whether  it  was 
rightly  applied  to  the  facts  in  that  case  is  another  question.  See  Oke  tr* 
Heath,  Duke  of  Marlborough  v.  Lord  GodolphiDj  and  Vaodcheeir* 
Adiomp  Mittd  sup, 

m 
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fiW  into  the  resjldue  {e),  nor  in  equity  will  the  death 
<)f  the  appointee  ^lefeat  a  charge  on  the  interest  ap- 
pointed to  binii  in  favour  of  a  person  who  survives  the 
testator  Cf)-. 

The  same  latitude  also  is  allowed  in  the  t^rms  of  the 
devisej  as  in  the  case  of  a  proper  .will ;  but  this  doc- 
trine must  be  discussed  hereafter  (  g ) .     The  analogy  has 
even  been  carried  so  far^  that  a  limitation  by  will  under 
a  powerj  to  the  heir  at  law  of  the  donee  of  the  power, 
has  been  held  to  give  him  an  estate  by  descent  (fe)« 
This  decision  was  made  upon  the  known  rule  that  a 
common  devise  in  fee  simple  to  an  heir  at  law,  gives 
him  no  estate  at  all,  he  being  adjudged  in  by  descent, 
and   the   determination  that   an  appointment  by  will 
is  subject  to   the  same  rules    ^s    a    common    devise. 
This  it  must  be  allowed  was  a  verj^  extraordinary  deci- 
sion.   It  may  be  right  to  hold  that  the  instrument  shall 
operate  as  a  proper  will,  as  to  the  words  and  generjil 
effect  of  it;  but 'upon  what  solid  principle  a  man  can 
be  held  to  take  that  by  descent  which  never  vested^  or 
had  a  chance  of  vestingj  in  his  anct'storj  it  is  not  easy  to 
conceive.  We  may  ask  with  Lord  C*  J.  Willes,  will  any 
one  say  that  any  thing  can  descend  to  the  heir  that  did 
» ot  vest  in  the  ancestor  ?  (/)     The  grounds  of  the  de- 
termination were  quite  foreign  to  the  question.     The 
principle  of  the  decision  cannot  even  be  supported  by 
any  plausible  fiction,  nor  does  policy  require  the  adop* 
tion  of  it,  as  in  the  general  run  of  cases  it  must  be 
wholly  immaterial  whether  the  appointee  take  by  de- 

(c)  Oke  r.Heath,  uli  sup, ;  Falkner  (i)  Hurst  v.  the  Earl  of  Wincbcl- 

V.  Butler,  Ambl.  514.  sea,  1  Blackst.  I87. 

if)  Oke  V.  Heath,  uH  sup.  (i)  Wiles,  338. 
(g)  yule  infra^  ch.  9,. sect.  2. 

8  '  scent 
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scent  or  purchase.  It  should  be  observed^  that  itt  the 
case  referred  to^  the  power  was  reserved  to  the  person 
vfho  made  the  settlement^  and  who  was  at  that  time 
seized  in  fee.  It  may  not^  therefore^  be  deemed  a 
general  authority^  that  in  every  case  ot  a  beneficial 
power^  the  heir  of  the  donee^  being  the  appoiatee,  takes 
by  descent^  although  the  donee  himself  never  had  any 
interest  in  the  estate,  nor  indeed  was  it  acquiesced  in  at 
an  authority  upon  the  point  it  professed  to  decide ;  for 
the  decree  of  Lord  Keeper  Henley,  in  conformity  to 
the  judgment  of  the  King's  Bench,,  was  i^pealed 
against  in  the  House  of  Lords,  and  the  appeal  was 
afterwards  compromised  (A). 

Where  the  will  relates  to  personalty,  it  must  be 
proved  in  the  Spiritual  court.  This  bus  beea  deter- 
mined even  in  regard  to  ao  appointment  by  the  will  of 
a  feme  covert,  who  cannot  in  the  notion  of  law  make  a 
will  (/),  although  a  dilTerent  opinion  <4>pears  at  one 
time  to  have  prevailed  (m).  The  courts  of  equity  will 
not,  however,  at  this  day  read  the  appointment  by  viriU 
until  it  is  duly  proved  as  a  proper  will  in  the  Spiritual 
Court,  nor  will  the  probate  preclude  the  necessity  of 
proving  the  instrument  as  an  appointment,  upon  any 
claim  under  it  in  a  court  of  equity  (n). 

We  shall  .presently  see  that  estates  created  by  the 
execution  of  a  power  take  effect  as  if  created  by  the 
original  deed ;  and,  in  general^  a  deed  executing  a 
power  cannot  be  considered  as  a  nevi^  alienation,  or  in* 

{k)  2  Burr.  8S2.  T.  8  and  9  Geo.lI.  MS.   App. 

ifi  Ross  V.  Ewer,  3  Atk.  156.  No.  4^ 

(m)  Daniel  v.  Goodwin,  £xc!u  T.     (n)  Rich  v.  Cockel),  g  Ves.  jon. 

depeadeui 
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llq>eQdeDt  conveyance  (o) ;  but  still  there  are  cases  in 
whicli  a  deed  executing  a  power  is  for  many  purposes 
considered  as  a  substantive^  independent  instrument; 
Thus  such  a  deed  affecting  an  estate  in  a  register  county^ 
tnust  be  registered  j  it  is  within  the  mischief  intended 
to  be  guarded  against  by  the  acts^  as  a  purchaser 
could  not  otherwise  discover  whether  the  power  lias 
been  exercised  (p).  So  a  deed  executing  a  power 
over  real  estate  has  been  deemed  a  conveyance  within 
the  statute  of  Elizabeth^  so  as  to  be  fraudulent^  be- 
cause it  was  a  conveyance  (9).  So  on  an  issue  to  try 
whether  the  plaintiff  were  intitled  by  two  waitings, 
or  any  other  purporting  a  will  of  J.  S.^  and  the  evi- 
dence was  of  a  feoffment  to  the  use  of  such  person 
ts  J.  S.  should  appoint  by  his  will;  in  which  case 
it  was  dbntended  that  the  devisees  were  in  by  tlie  feoff- 
ment^ and  not  by  the  wilU  The  court  held^  that  tliis 
Was  ovXy  jictione  juris y  for  that  they  yfexenoim  without 
the  willj  and  therefore  that  was  the  principal  part  of 
the  title^  and  such  proof  was  good  enough,  and  pur- 
suant to  the  issue^  and  a  verdict  was  accordingly  given 
for  the  plaintiff  (r).  8o>  although  the/cstate  did  not 
originally  belong  to  the  donee  of  the  power^  and  the 
estate  created  by  the  appointmcTit  is  considered  as  li« 
mited  by  the  deed  creating  the  power^  yet  a  person  de- 
riving title  under  an  appointment^  is  considered  as 
claiming  under  the  dooee^  within  the  meaning  of  a  co* 
veaant  by  him  for  quiet  enjoyment  against  any  person 
claiming  under  him  (js). 

(0)  See  Coke*t  argument  in  Lady    {q)  Sec  2  Vei.  65. 

Grcsham*t  case.  Mo.  2§1.  (r )  Bartlet  v.^amsden^  1  Keb.  570. 

(p)  Scrafton  v.QaiDcey,  2Ve8.413.     (#)  Hurd  v.  Fletcher,  Dongl.  43. 

i3  W^lte 


260  OF  THIS  EFFECT  OF  THE  EXECUTION  OF  A  FOWEE^ 

Where  there  is  a  power  to  appoint  part  of  a  settled 
fund,  the  execution  of  the  power  takes  the  part  ap-r 
pointed  entirely  out  of  the  settlement,  so  that  although 
the  beneficial  interest  in  it  is  not  immediately  disposed 
of,  yet  there  can  be  no  resulting  trust  for  the  benefit  of 
any  person  under  the  deed  creating  the  power  (0-  ^" 
though  the  fund  sustain  a  loss,  yet  the  sum  subjected  to 
the  power  may  be  appointed  accordingly,  and  the  loss 
must  be  borne  wholly  by  the  persons  entitkd  to  the  re- 
sidue {u). 

II.  The  estates-  created  by  the  execution  of  a  power 
-take  effect  precisely  in  the  same  manner  (with  the  ex- 
ception shortly  noticed)  as  if  created  by  the  deed  which 
raised  the  power.  Thus,  suppose  a  general  power  of 
appointment  to  be  given  to  a  man  by  deed,  and  he  by 
•virtue  of  his  power  limit  the  estate  to  A  for  life,  with 
remainder  to  his  children  in  strict  settlement,  these  Umi- 
V  tations  will  take  effect  as  estates  limited  by  the  original 
deed ;  and  in  exactly  the  same  way  as  they  would  hate 
done  had  they  been  limited  in  that  deed  by  the  grantor 
of  the  powef  (x)  in  lieu  of  the  power  of  appointment 
bv  force  of  which  they  were  created.  And  it  has  been 
contended,  that  the  acts  done  in  consequence  and  by 
virtue  of  an  authority,  and  pursuant  thereto,  are  the 
acts  of  the  old  proprietor,  and  of  that  day  whereinhe 
■  in  ■niitue  of  his  oivnership  delegated  that  authority. 
But  this  Lord  Hardwickc  over-ruled.  He  admitted 
the  principle,  that  where  a  person  takes  bjf  execution  of 

(t)  Manscll  v.  Price,  Bolls,  MS.  Cha.  110. 

App.No.5.  (*)  Sec  Middkton  v.  Crofts,  2 

(i*)pkc  r.  Heath,  1  Vc8.   135}  Atk- (5ol. 

see  SheUcy  v.  Earsficld,  1  Rep.  — 

,  .  a  power. 
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a  power,  whether  of  realty  or  personalty,  it  is  taken  un- 
der the  authority  of  that  power,  but  not  from  the  time 
of  the  creation  of  that  power.  The  meaning  that  the 
persons  must  take  under  the  power,  or  as  if  their  names 
bad  been  inserted  in  the  power  is,  that  they  shall  take  in 
the  same  manner  as  if  the  power  and  instrument  execut- 
ing the  power  had  been  incorporated  in  one  instrument ; 
then  they  shall  take  as  if  all  that  was  in  the  instrument 
executing,  had  been  expressed  in  that  giving  the  power. 
So  it  is  in  appointments  of  uses.  If  a  feoffment  is  exe- 
cuted to  such  uses  as  he  shall  appoint  by  will,  when  the 
will  is  mado,  it  is  clear  that  the  appointee,  cestui  que 
use  is  in  by  the  feoffment,  but  has  nothing  from  the 
time  of  the  execution  of  the  feoffment  so  as  to  vest  the 
estate  in  him.  The  estate  will  vest  in  him  according  to 
the  nature  of  the  act  donp  and  appointment  of  the  use 
from  the  time  of  the  testator's  death.  This,  therefore, 
is  not  a  relation  so  as  to  make  things  vest  from  the  time 
of  the  power,  but  according  to  the  time  of  that  act  ex- 
ecuting that  power  i.^iot  like  the  referring  back  in  case 
of  assignment  in  commission  of  bankruptcy  ;  that  is  by 
fprce  of  the  statute,  and  to  avoid  mesne  wrongful 
act«(iy). 

This  doctrine  that  the  appointee  takes  under  the  ori- 
ginal deed  is  followed  in  all  its  consequences.  There- 
fore, although  a  husband  cannot  at  common  law  convey 
directly  to  his  wife,  yet  he  may  make  an  immediate  ap- 
pointment to  her  (z) ;  because  her  estate  arises  out  of  tlie 
original  seisin ;  and  for  the  same  reason  a  wife  may  ap- 
point immediately  to  her  husband;  the  principle  issome-^^ 

[y)  Per  Lord  Hardwicke,  Duke  of        Stonehoa8e»  ib.  6l0,  aooordixigly* 
Marlborough  v.  Lord  Godolphin,     {%)  See  Latcb,  44. 
2  Vcs.  6l ;  and  lee  Southby  v< 

s  3  thing 
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thing  similar  to  that  which  prevails  in  copyholds,  where 
a  surrender  by  the  husband  to  the  wife,  or  by  the  wife 
to  her  husband,  is  good  (a). 

So  although  a  limitatiou  to  A  for  life  by  one  instru* 
naent,  and  a  limitation  to  his  heirs  or  heirs  of  his  body 
by  another,  cannot  unite  according  to  the  rule  in  Shelley's 
case,  yet  a  limitation  to  A  for  life  by  deed,  and  a  limi- 
tation afterwards  in  his  life  time  to  his  heirs,  or  the  heirs 
of  his  body,  under  an  execution  of  a  power  of  appoint* 
ment  contained  in  the  deed  creating  the  life  estate,  will 
coalesce,  so  as  to  give  the  inheritance  to  A.  Perhaps 
the  nearest  case  to  this  in  the  old  books  is  Pybus  and 
Mitford,  where  a  limitation  to  the  heirs  of  the  body  of 
A  was  held  to  unite  with  an  estate  for  life  which  resulted 
to  him  by  the  same  deed.  Mr.  Fearne,  in  his  investi- 
gation of  this  point,  considers  it  clear  that  the  limita- 
tions will  unite :  he  treats  the  deed  executing  the  power 
as  a  branch  of  the  original  settlement  merely  directing 
the  operation  of  it,  quoad  the  uses  appointed,  and  con- 
sequently the  limitations  in  such  Appointment  are  part 
of  such  settlement,  and,  by  relation,  virtually  contained 
therein  from  the  time  of  the  appointment,  only  declared 
by  way  of  reference  to  a  subsequent  specification  thereof. 
He  treats  the  rule  in  Shelley's  case  as  requiring  no  iden- 
tity of  time  in  the  declaring,  but  only  of  the  instrument 
creating  the  two  limitations;  and  to  shew  that  the  estates 
may  vest  at  different  times,  he  refers  to  the  common 
case  of  an  estate  to  two  or  more  for  their  lives,  remain- 
der to  the  right  heirs  of  the  survivor  of  them,  and 
the  case  put  in  1  Inst,  (b),  that  if  lands  be  givea  to 
two    during  their  joint  lives,    remainder  to  the  heirs 

(m)  See  Bontiog  v.  Leplogwel,  4  Rep.  29  a.        (^)  I  last  878  b. 

of 
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of  bim  who  shall  die  firsts  the  heir  will  be  in  by  descent^ 
which  are  direct  authorities  that  no  identity  in  point  of 
time  of  vesting  of  the  two  estates  is  requisite  to  the 
operation  of  the  rule  (c). 

When  these  observations  were  made  by  Mr.  Fearne 
DO  judicial  opinion  had  ever  been  delivered  on  the  points 
but  in  Venables  and  Morris  (d)  the  very  question  arose* 
Under  a  settlement  the  husband  was  tenant  for  life^  re* 
mainder  to  trustees  and  their  heirs  generally  to  preserve 
reniainder  (after  several  uses  which  never  arose)  to  such 
uses  as  the  wife  should  appoint.  She  appointed  to  the 
right  heirs  of  her  husband.  The  court  ultimately  held^ 
that  the  fee  simple  vested  in  the  trustees^  so  that  the 
estate  limited  under  the  power  being  merely  equitable^ 
could  not  unite  with  the  limitation  to  the  husband  for 
life  in  the  deed^  which  was  a  legal  estate ;  but  Lord 
Kenyon  treated  it  as  quite  a  clear  pointy  that  the  ap« 
pointment  was  to  be  considered  in  the  same  light  as  if 
it  had  been  inserted  in  the  original  deed  by  which  the 
power  of  appointm^t  was  created  ;  and^  therefore,  he 
held,  that  if  the  limitation  to  the  heirs  of  the  husband 
had  been  a  legal  estate,  it  would  have  enlarged  the  estate 
in  the  ancestor^  and  given  him  a  fee. 

So,  as  a  consequence  of  this  rule,  it  has  been  deter- 
mined, that  where  an  estate  was  conveyed  to  such  uses 
as  A  should  appoint,  remainder  to  himself  in  fee,  yield- 
ing and  paying  a  fee  farm  rent,  which  he  covenanted  to 
pay  accordingly ;  and  afterwards,  by  virtue  of  his  power, 
he  conveyed  the  estate  to  a  purchaser,  such  purchaser 
wa«  tiot  subject  to  the  covenant  for  payment  of  the  rent, 

(t)  Contingent  Remamdere,  99, 4th    (</)  7  Temi  Rep.  342,  438. 
edition. 
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power  must  be  actually  executed^  for  equity^  as  we  shall 
hereafter  see,  never  aids  the  non-execution  of  a  power  (i). 
And  although  creditors  in  these  cases  pre?ail  overyolun* 
teers,  yet  if  a  party  taking  under  a  voluntary  appoint- 
ment selHo  a  person  &gnflj?jg  and  for  a  valuable  consi- 
deration^ such  person  in  analogy  to  the  decisions  on  the 
statute  of  voluntary  conveyances,  will  be  preferred  to 
^be  creditors  {k),  as  having  a  preferable  equity  to  them. 


III.  Although  every  power  operates  as  a  power  of 
revocation  and  new  appointment  (/),  yet,  in  order  to  en- 
able us  to  consider  accurately  the  effect  of  the  execu- 
tion of  powers  on  the  estates  in  the  settlement,  we  must 
here  distinguish  three  kinds  of  powers,  viz.  first  a  power 
of  revocation  ^  secondly  a  power  of  appointment,  with 
remainder  over  in  default  of  appointment ;  and,  thirdly, 
particular  powers  in  a  settlement,  as  powers  of  leasing 
^ttd  jointuring^ 

.  And  first,  as  to  a  power  of  revocation :  Immediately 
upon  the  execution  of  it  the  ancient  uses  are  determined 
whether  limited  to  a  subject  or  to  the  King  (m),  without 
entry  or  claim,  if  the  party  who  has  the  power  is  him- 
self tenant  of  the  freehold,  as  he  cannot  enter  upon  him- 
self, and  a  claim  is  unnecessary ;  but  it  has  been  doubted, 
whether  a  claim  is  not  necessary  where  the  revoker  has 
no  interest  in  the  land  (n). 

(j)  Holmes  v.  Coghill,  7  Vet.  jan.  (m)  I  Jo.  igS. 

4gg,  12  Ves.jun.  200.  (n)  Digges's  case,  I  Rep.  l7S,5tK 

(i )  George  v.  Milbanke.  9  Ves.  jun.  resol. }  Mo.  605  5  Co.  litt.  237  a ; 

igo ;  and  see  infra,  ch.  9.  and  see  Vernon's  case.  Mo.  744. 
{I)  See  Tarback   v.  Marbury,  t 

Vcrn.  5U. 
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Secoudly^  as  to  powers  with  estates  limited  im  dafault 
of  their  being  exercised ;  immediately  upon  the  executioa 
of  such  a  power^  the  estates  limited  in  default  of  ap- 
pointmeot  cease5  and  are  defeated ;  and  the  estates 
limited  under  the  power  take  effect  from  the  time  of  the 
executioii  of  tiae  power^  in  the  same  manner  aa  if  they 
had  been  contained  in  the  deed  creating  the  power.  The 
estates^  howe^r^  limited  in  default  of  appointment  are 
as  we  have  seen  Tested  estates  ( o )  p  Therefore,  where 
an  estate  is  limited  to  such  uses  as  a  man  shall  appoint, 
r^ouuDder  to  him  in  fee,  as  he  is  seised  in  fee  until  ap- 
pointment, bis  wife  becomes  dowable ;  and  it  has  been 
doubted^  whether  a  subsequent  appointment  will  drive 
out  the  wife's  right  of  dower  (p).  It  is  to  prevent  this 
qvestiou  arising^  that  in  the  lin^itations  to  bar  dower  an 
Biterposed  estate  is  given  in  default  of  appMntment»  to  a 
trustee.  But  we  must  now  enquire  whether  the  doubt 
is  founded.  There  are  few  points  upon  which  a  greater 
difference  of  opinion  has  prevailed  in  the  profession.  It 
was  formerly  much  debated,  whether  the  fee  was  vested 
ill  the  remainder-man,  but  that  question  is  now  at  rest* 
Some  opinioas  have  taken  a  distinction  between  a  limi- 
tation in  default  of  and  until  appointment,  and  a  limita- 
tion merely  in  default  of  appointment ;  in  which  last 
case,  it  has  been  contended,  the  fee  does  not  vest ;  this 
doctrine,  however,  cannot  be  supported  at  the  present 
day.  It  must  be  taken  as  a  settled  principle  that  the  fee 
is  vested  in  the  husband,  and  the  right  of  dower  has  at- 
tached. And  the  opinion  of  most  of  the  eminent  men 
of  the  times,  and  amongst  them  of  the  late  Mr.  Fearne, 
was,  that  the  right  of  dower  was  defeated  with  the 

(q)  Supra,  ch.  2,  icct.  4.  (p)  See  n.  (2)  Co.  Litt  2l6  a. 

*  estate 
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estate  on  which  it  attached  by  the  execution  of  the 
power.  The  opinions  of  the  Judges  on  this  point  stand 
thus :  In  Cave  and  Holford,  Mr.  Justice  Heath  ex- 
pressed an  opinion^  that  the  power  would  enable  the 
donee  to  bar  the  claim  of  dower  f 9^.  In  Cox  and 
Chamberlain,  Lord  Alvanlej  spoke  rather  dubiously  of 
the  question.  He  said,  that  by  the  execution  of  the 
power  the  estate  in  fee  might  be  superseded^  ^^  though 
perhaps  not  to  bar  dower/'  Lord  Eldon  appears  to 
have  thought  with  Mr.  Justice  Heathy  that  the  appoint*- 
ment  drove  out  all  intermediate  estates,  and  the  dowress 
could  not  sustain  her  claim  of  dower  upon  the  new 
estate  in  the  appointee  of  the  power  (r).  However,  it 
has  never  been  necessary  to  decide  this  point;  and  in  the 
last  case  Lord  Eldon  said,  that,  notwithstanding  his  own 
opinion,  if  the  point  had  arisen,  he  would  have  per* 
mitted  the  party  to  take  the  opinion  of  a  court  of  law 
upon  it. 

Upon  principle  it  is  difficult  to  frame  a  reason  in  fa- 
vour of  the  right  of  dower ;  for  although  the  estates 
limited  by  the  execution  of  the  power  take  effect  only 
from  the  time  of  the  execution  of  the  power,  yet  the 
estates  limited  in  default  of  appointment  cease  the  in- 
stant before  the  new  uses  arise  (i).  Perhaps  the  doubt 
may  have  been  raised  on  this  ground,  that  as  a  convey- 
ance of  the  fee  would  in  fact  destroy  the  power,   a 

{q)  See  3  Vei.  juD.  657.  (r)  See  Maundrell  v.  Maundrcll, 

10  Ves.  jnn.  246. 


(I)  the  doubt  could  scarcely  be  supported  on  Bockworth  v.  Thirkell, 

Cdl.  Jurid.  332,  S  Bos.  and  PulL  652  n,  if  even  that  case  itself  had 

been  rightly  decided. 
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partial  charge  or  right  attaching  on  it,  even  by  operaf  ion 
of  law$  must  have  the  effect  of  defeating  the  operation 
of  the  power  pro  tanto.  And  this,  it  is  apprehended,  is 
the  prmciple :  for  it  has  never  been  contended,  that  where 
«  general  power  of  appointment  is  given  to  A,  with  re- 
mainder in  default  of  appointment  to  B  in  fee,  the  right 
of  dower  of  B's  wife  would  not  be  defeated  by  the  ex- 
ecution of  the  power.  Whilst  the  point  remains  unde- 
cided it  must  of  course  be  treated  as  doubtful,  and  con- 
sequently a  purchaser  is  entitled  to  a  fine  from  the  ven- 
dor and  his  wife  at  his  (the  vendor's)  expense. 

Thirdly,  io  regard  to  particular  powers  in  a  settlement, 
fts  powers  of  leasing,  jointuring,  charging  with  por- 
tions for  younger  children,  selling  and  exchanging,  &c. 
these  we  mav  consider  under  two  views:  1st,  with  re- 
spect  to  the  operation  of  the  powers  on  the  limitations  in 
the  settlement,  and,  2dly,  in  relation  to  their  effect  on 
each  other.     And,  first, 

I.  Jt  holds  generally  true  that  a  power  to  create  leases 
or  any  otlrer  estate  to  take  effect  in  possession  will  con- 
troul  and  over-reach  all  the  estates  in  the  settlement  (5). 
Tlius,  in  a  case  (f )  where  lands  were  settl(?d  to  A  for 
life,  then  to  trustees  for  a  term  upon  such  trusts  as  A 
should  direct,  and  then  to  uses  in  strict  settlement,  with 
a  power  of  leasing  to  A.  A  first  declared  the  trusts  of 
the  term  for  payment  of  his  debts,  and  then  granted  a 
lease  in  exercise  of  his  power.  It  was  objected  that  the 
estate  was  bound  by  the  declaration  of  trust  by  A,  and 


{s)  Sec  the  argument  of  Bridgman,  Chief  Justice,  in  Bosworth  v, 
farraiid.  Cart.  Ill;  and  see  2  Ro.  Abr.  260,  pi.  5  3  S.  C.  Cro.  Jac 
S47,  r.om.  Fox  v.  Prickwood,  (/)  Talbot  v.  Tipper,  Skin,  427. 

that 
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that  he  could  not  afterwards  execute  his  power  so  as  to 
over-reach  the  term ;  but  this  was  over-ruled,  "  for  the 
term  was  originally  subject  to  the  power  being  contained 
in  the  same  deed,  and  he  having  exercised  his  power,  Uie 
leases  are  precedent  to  the  term,  and  controul  it/' 

So,  in  another  case,  where  the  settlement  was  to  A 
for  life,  remainder  to  such  woman  as  he  should  marr/ 
for  life, .  remainder  to  the  first  and  other  sons  in  tail,  re* 
mainder  to  A  in  fee,  with  a  power  to  him  to  charge  por- 
tions for  younger  children,  which  he  afterwards  duly 
exercised :  it  was  pr^^icd  that  the  remainder  only  might 
be  charged  with  the  portion;  but  the  court  held,  that 
the  power  and  the  charge  made  pursuant  thereto  did 
aflcctthe  wife's  estate  for  life  as  well  as  the  remainder, 
and  that  it  was  like  a  power  of  leasing,  which  over- 
reaches all  the  estates,  for  which  reason  they  said  it  wa^ 
usual  to  insert  a  proviso  in  such  power  of  charging^ 
that  it  shall  not  prejudice  the  jointure  or  other  preceding 
estate  (^). 

Again,  in  the  case  of  M osley  and  Mosley  (u),  under 
a  strict  settlement  by  a  father  and  his  eldest  son,  terms 
of  years  were  created  to  raise  portions  for  the  father'^ 
younger  children.  And  powers  were  given  to  the  son, 
subject  to  his  father's  life  estate,  to  direct  portions  to  be 
raised  for  his  younger  children.  These  powers  were  ex- 
ecuted, and  the  father's  younger  children  insisted  that 
their  portions  were  a  prior  incumbrance,  as  they  were 
created  by  the  settlement  which  was  executed  long  prior 
to  the  deeds  executing  the  powers.  But  Lord  Alvanley, 
then  Master  of  the  Rolls,  held  otherwise.  He  said, 
that  the  moment  the  pAwer  was  executed  it  was  as  if  in 

(/)  Beale  v.Jeal^,  1  P.  Wmi.  24-1.  («)  5  Ves. jan.  248. 

the 
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tbe  original  deed>  and  in  that  way  it  would  stand  now. 
Thid  power  was  subject  to  the  father^s  life  estate :  there^ 
fore  it  must  be  taken  as  if  made  subsequent  to  tbe  life* 
estate  of  dis  father*  As  soon  a(s  be  has  executed  that 
power  the  term  created  by  it  cotnes  in  innnediafely  after 
the  ertate  of  the  father  before  the  other  terms^  but  not 
before  his  life  estate.  The  charge^  therefor^^  is  the 
first  incumbrance  upon  the  estate.  Suppose  the  power 
wa9  not  for  a  provision  for  younger  children^  but  to  se<- 
cure  a  jointure  to  his  wife ;  according  to  the  defendants 
that  jointure  would  be  postponed  tghis  younger  brother's 
fortunes.  What  pretence  is  there  for  that  ?  The  mo- 
ment he  raises  the  term  it  is  put  in  afler  the  life  of  his 
father  to  which  the  power  is  subject.  He  could  net^  he 
added,  in  point  of  conveyancing  put  it  in  any  where 
else. 

In  a  late  C9ls€,  where  there  was  a  strict  settlement/  the 
ultimate  limitation  was,  to  the  use  of  the  settlor  in  fee, 
^*  subject,  nevertheless,  and  charged  vntb  the  payment 
of  60001.  as  he  should  appoint/''  It  was  insisted  by  the 
bill,  but  not  relied  upon  in  argument,  that  the  powejr 
only  operated  as  a  charge  upon  the  ultimate  reversion. 
The  Master  of  the  Rolls  held,  that  upon  the  true  con^ 
struction  the  reservation  of  the  right  to  charge  must  ex- 
tend to  the  estate  in  all  the  limitations  of  it,  and  not  be 
eonfined  merely  to  the  reversionary  interest  limited  to 
bimself,  over  which  he  would  have  a  disposing  power 
at  aUevent$(x). 

II.  Where  several  powers  have  been  given  by  the 
lame  deed,  and  two  or  more  of  them  are  executed^  the 

(t)  Stackhouse  v.  Baiti*)n,  10  Yes.  jan.  453  $  see  Fortter  v.  Gr»- 
ham,  3  Str.  961,3  Barn.  R.  R.  341, 428. 

better 
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better  opinion  appears  to  be^  that  the  uses  limited  under 
the  powers  will^  in  the  absence  of  an  express  declara^ 
tion  to  the  contrary,  take  effect  according  to  the  priority 
of  the  execution  of  the  powers  by  which  they  were  re- 
spectively raised,  although  it  is  evident,  that  in  mo«t 
cases  the  intention  of  the  settlement  and  the  object  of 
the  powers  must  be  the  best  guides  to  the  construction. 
In  the  case  of  Yelland  and  Ficlis(y).     Coke,  Chief 
Jiistice^  laid  it  down,  that  if  one  make  a  conveyance 
^ith  a  power  to  make  leases  and  a  power  of  revocation, 
if  he  make  a  lease  (I)  he  may  afterwards  revoke  for  the 
^e^idue.     Indeed,  it  could  not  possibly  be  argued  that 
the  interest  of  a  lessee,  who  is  considered  a  purchaser  pro 
^^nto,  would  be  defeated  by  the  subsequent  execution  of 
^^other  power  by  the  lessor.     So  it  would  be  impo8fttbl^ 
to  contend,  that  a  lease  under  a  power  could  be  defeated 
bj  the  subsequent  execution  of  a  power  in  the  same  set- 
tlement of  charging  with   pot tioiis,    of  jointuring,  or 
even  of  sale  and^iexchange.     It  were  not  easy  to   lay 
^o-wn  any  abstract  proposition  on.  this  head,  yet  questions 
"pon  it  seldom  occur,  which  is  attributable  to  the  uhi- 
^^'"sa.l  practice  of  conveyancers  to  express  in  a  deed,  by 
^^^*cH   several  powers   are  created,  to  what  uses  and 
t^^Mr^^g  they  shall  severally  be  subject.     The  dictum  in 
^^^^^•'^  is  perhaps  the  only  observation  in  the  books  on 
'•'^^  l^int. 

(>)Mo.;88, 


,,  A  ^  )  ^iner,  who  ioserU  this  ^tum  in  his  AbridgemeQ t,  af^af  this  word 
.  ^^^^^**  adds  the  words  [of  part]  betwoep  brackets.  There  is  no  pre* 
^^      Iiowever,  for  thjs  interpolation. 


CHAP. 
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CHAPTER    VI. 

OF  EQUITABLE  RELIEF  IN  FAVOUR  OF  DEFECTIVE 

EXECUTIONS  OF  POWERS. 


SECTION  L 

OF   THIS    R£LI£^   WHERE    THERE    IS    A    MKR1T0RI0U9 
CONSIDERATION  IN  THE  APPOINTEE* 

W  B  have  before  seen  that  powers  took  their  rise  be-' 
fore  the  statute  of  uses^  and  were  then  sanctioned  aud 
protected  by  equity  only,  nor  did  equity  suflfer  the  sta-« 
tute  to  deprive  it  of  this  valuable  branch  of  its  jurisdic-. 
tion.  At  law^  the  omission  of  any  circumstance  requir-* 
ed  to  the  execution  of  a  power^  was  deemed  fatal ;  but 
equity^  where  there  was  a  good  or  a  valuable  considera- 
tion, interposed  its  aid^and  supported  the  defective  exe- 
cution of  the  power.  Before  the  limits  to  this  equitable 
relief  were  fully  established^  it  was  speciously  argued^ 
that  although  the  circumstances  required  to  a  power 
must  be  observed  at  law^  yet  when  a  man  hath  a  power 
over  an  estate^  those  circumstances  are  only  a  guard 
upon  himself  that  be  may  not  be  surprised  into  a  sudden 
disposition  of  it.  But  when  deliberately  and  solemnly 
he  hath  done  an  act  whereby  he  disposcth  of  this  estate, 
butthere  wants  some  little  ceremoiivorcircumstance.sdch 
as  the  not  tendering  12d.  or  the  like^  a  court  of  equity 

ought 
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ought  fo  supply  such  a  defect  to  support  this  solemn  in- 
tention to  dispose  of  it.  For  plain  it  is  he  is  not  sur- 
prised into  this  act^  and  so  the  reason  for  those  circum- 
stances fails^  and  they  need  not  be  strictly  observed.  But 
to  this  it  was  answered  and  resolved^  that  powers  were 
similar  to  conditions  at  common  law :  and  as  a  man 
must  perform  a  condition  at  common  law  to  intitle  him 
to  re^nter^  he  must  execute  his  power  to  intitle  him  to 
a  revocation.  And  a  court  of  equity  can  no  m6re  let  a 
man  in  to  defeat  an  estate  upon  a  power  of  revocation^ 
without  a  due  execution  of  the  power^  than  the  common 
law  could  let  in  a  man  to  defeat  an  estate  upon  a  con-^ 
dition^  without  performance  of  the  condition ;  or  than  a 
court  of  equity  can  permit  a  man  to  defeat  a  voluntary 
conveyance  without  a  power  of  revocation  i  for  it  is  all 
but  a  condition  which  must  be  performed^  or  no  advan- 
tage taken  of  it ;  and  a  court  of  equity  may  do  great 
things^  but  they  cannot  alter  things^  or  make  them  to 
operate  contrary  to  their  essential  natures  and  proper- 
ties (a). 

In  modem  times  it  has  been  contended^  that  whatever 
is  an  equitable,  ought  to  be  a  legal  execution  of  a  power 
(6);  because,  as  Lord  Mansfield  observed,  there  should 
be  a  general  rule  of  property ;  and  if  the  courts  of  equity 
say  we  will  presume,  that  where  the  execution  is  for  a 
meritorious  consideration,  a  strict  adherence  to  the  pre- 
cise form  was  not  intended,  and  therefore  it  is  not  ne« 
cessary,  the  moment  the  same  rule  is  fixed  arid  adopted 
at  law,  every  man  who  creates,  and  every  man  who  is 


(aj  See  3  Cha.  Ci.  66,  G7t  107,    (>)  Zouch  v>  Woolston,  2  Bcrr. 
108.  1136. 

T  to 
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to  exercise  a  power^  understands  what  he  is  to  do  (c]« 
And  he  considered^  that  where  therie  was  a  mentorious 
consideration^  it  was  not  necessary,  even  at  law,  strictly 
to  adhere  to  the  precise  form  (rf).  The  vice  of  this  rea- 
soning is,  that  equity  itself  does  not  hold  the  power  well 
executed,  unless  the  form  is  adhered  to ;  but  where  the 
execution  is  for  a  meritorious  consideration,  compels  tiie 
person  seised  of  the  estate  in  default  of  execution  of  the 
power  to^make  good  the  defect — a  jurisdiction  which 
courts  of  law  cannot  assume,  because  they  have  bo 
means  of  enforcing  its  observance.  At  the  present  day, 
however.  Lord  Mansfield's  doctrine  is  completely  ex- 
ploded :  equity  alone  can  relieve  against  a  deiectiTe 
execution  of  a  power,  and  that  only  where  there  is  a 
meritorious  consideration  in  the  person  applying  for  the 
aid  of  the^court. 

The  Master  of  the  Rolls,  with  his  usual  precision, 
has  strongly  observed,  that  it  is  difficult  to  discorer  a 
sound  principle  for  the  authority  which  equity  asMmes 
for  aiding  a  defective  execution  in  certain  cases.  If  the 
intention  of  the  party  possessing  the  power  is  to  be  re- 
garded, and  not  the  interest  of  the  party  to  be  affected 
by  the  execution,  that  intention  ought  to  be  executed 
wherever  it  is  manifested  ;  for  the  owner  of  the  estate 
has  nothing  to  do  with  the  purpose ;  to  him  it  is  indif- 
ferent whether  it  is  to  be  exercised  for  a  creditor  or  a 
volunteer.  But  if  the  interest  of  the  party  to  be  affect* 
ed  by  the  execution  is  to  be  regarded,  why,  in  any  case, 
exercise  the  power,  except  in  the  form  and  manner  pre- 
scribed ?  He  is  an  absolute  stranger  to  the  equity  be- 
tween the  possessor  of  the  power,  and  the  party  in  wboie 

(«)  Cowp.  267.  {J)  Cowp.  26g. 

favour 
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favour  it  is  intended  td  be  executed.  As  against  the 
debtor  it  is  right  that  he  should  paj  (1).  But  what 
equity  is  there  for  the  creditor  to  have  the  money  raised 
out  of  the  estate  of  a  third  person  in  a  case  in  which  it 
was  never  agreed  that  it  should  be  raised*  The  owner 
is  not  heard  to  say  it  will  be  a  grievous  burthen,  and  of 
no  merit  or  utility.  He  is  told  the  case  provided  for 
exists,  it  is  formally  rights  he  has  nothing  to  do  with 
the  purpose.  But  upon  a  defect  which  this  court  is 
called  upon  to  supply,  he  is  not  permitted  to  retort  this 
argument,  and  to  say  it  is  not  formally  right,  the  case 
provided  for  does  not  exist,  and  he  has  nothing  to  do 
with  the  purpose.  In  the  sort  of  equity  upon  this  sub-^ 
ject,  there  is  some  want  of  equality.  But  the  rule  is 
perfectly  settled,  and  though  perhaps  with  some  viola* 
lion  of  principle,  with  no  practical  iuconvcnience. 

Thus,  then,  the  jurisdiction  stands,  and  we  may  now 
enquire  what  amounts  to  such  a  consideration  as  will 
enable  equity  to  interpose  its  aid  in  favour  of  a  defective 
execution  of  a  power. 

I.  In  Chapman  v.  Gibson  (e).  Lord  Alvanl^  laid  it 
down  that  the  execution  of  a  power  and  a  surrender  of 
a  copyhold  go  hand  in  hand  precisely  on  the  same 
ground,  consequently  the  same  relief  is  to  be  granted  in 
cases  of  a  defei^tive  execution  of  a  power,  and  the  want 
of  a  surrender  of  a  copyhold.  The  aid  of  equity  then 
will  be  afforded  to  a  purchaser  (/),  which  term  includes 

(0  3  firo.  C  C.  209*  Freero.  257 ;  Anon.   lb.   224 ; 

if)    Fothcrgill   V.   Foajergill,    2        3Cha,  Ca-CSj  Cowp.2e7. 


(l).  The  question  was,  whether  the  Court  would  execute  a  power  in 
favour  of  creditors. 

t3  a  mort« 
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a  mortgagee  fltnd  a  lessee  (1)  (g)y  aiid  to  a  creditor  (A). 
The  like  aid  i^ill  be  afforded  to  a  wife  (i),  or  husband  (A), 
aud  to  a  legitimate  child  {f),  and  although  to  constitute 
a  valuable  consideration  for  a  settlement  on  a  wife  or 
childj  it  must  be  made  &(;f<9re  marriage ;  yet  the  marriage 
and  blood  are  meritorious  considerations^  and  claim  the 
aid  of  a  court  of  equity  in  support  of  a  defective  execu- 
tion of  a  power  in  their  favour  (7/1),  although  the  power 
was  executed  after  the  marriage. 

But  the  same  equity  cannot  be  extended  to  a  natural 
child  (n) ;  nor^  as  it  has  at  length  been  determined^  to  a 
grandchild(o)^  neither  will  it  extend  to  a  brother  or  sister 


(g)  Barker  r.  Hiil,  2  Cha.  Rep. 
113  ;  BradUy  v  Bradley,  2 
Vera.  103 ;  Taylor  v.  JVheeler, 

2  Vera.  ^64;  and  Jennings  v. 
Moore,  ib.  6O9  $  Reid  v.  Sber- 
goldy  lOVes.  Jan.  370. 

(  h)  Fothergill  v.  Fothergill^  ubi  sup. 

3  Cha.  Ca,  89 ;  Pollard  v.  Green- 
vil,  1  Cha.  Ca.  10,  1  Cha.  Rep. 
98  I  Witket  V.  Holmes^  9  Mod. 

'  485 ;  Ithell  v.  Beane,  I  Vcs. 
215 ;  Bixhy  v.  Eley,  2  Bro.  C.  C. 
325  >  2  Dick.  698. 

(i)  Cowp.  267;  Fothergill  r.Fotbcr- 
gUU  2  Freem.  256  -,  Lady  Clif- 
ford V.  Earl  of  Burlington^  2 
Vera.  379  5  Coventry  v.  Coven- 
try, 2  P.Wmi.  222$  and  see  ib. 
705. 

{k)  Sai^eson  v.  Sealey,  2  Atk.  412. 


{D  Sarth  v.  Lady  Blanfray,  Gilb. 
£q.  Rep.  165  ;  Sneed  v,  Sneed, 
Ambl.  64}  Cowp.  264.  26$, 
cited,  and  see  Cowp.  267- 

{mj  Fothergill  v.  Fothergill,  2 
Freem.  256;  and  Hervey  and 
Henrciyy  1  Atk.  56 1. 

(n)  Fursaker  ▼..  Robinson,  Ftec 
Cha.  475;  Tudor  v.  Ansfmf  S 
Ves.  582. 

(0)  See  Kettle  v.TownesenJ,  I  Saft. 
187 ;  f^ata  V.  BuUas,  1  P.  Wmi. 
60;  Freestone  ▼.  Rant*  ib.  6\ 
n. ;  3  Bro.  C.  C.  231 ;  Fursa- 
ker V.  Robinson,  Prec.Cha.477; 
.  Tudor  V,  jinson,  2  Ves.  ^83) 
Chapman  sy.  Gibson,  3  Bro.  C. 
C.  229;  Hills  y.  Downton,  5 
Ves,  jun.  56J7;  Perry  v.  Jfhiie* 
liead,  6  Ves.  jun,544  ;  and  see 
I  Watk.  Copyh.  136,  138. 


(1).  The  cases  in  italics  weredecided  upon  copyholds. 


even 
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even  of  the  whole  blood  (p),  much  less  of  the  half 
blood  {q)j  nor  to  a  nephew  (r),  or  cousin  (s),  and  a  for- 
tiori, it  cannot  be  afforded  to  a  mere  volunteer  (<). 

We  have  seen  that  this  equity  extends  to  creditors ; 
and  where  a  man  having  a  general  power  of  appoint- 
ment, duly  executes  it  in  favour  of  a  stranger,  equity 
will  lay  hold  of  the  funds  in  the  hands  of  the  appointee, 
for  the  benefit  of  the  creditors  of  the  person  executing 
the  power  (u) ;  but  where  the  power  is  not  executed, 
equity  camiot  assist  the  creditors  (a:).     Upon  this  doc- 
trine Lord  Erskine  in  a  late  case  started  an  ingenious 
question,  whether  if  the  power  be  informally  executed 
in  favour  of  a  stranger,  equity  can  first  grant  the  relief 
at  the  suit  of  the  creditors,  so  as  to  vest  the  fund  in  the 
appointee,  and  then  convert  him  into  a  trustee  of  it  for  the 
creditors  ;  and  he  appeared  to  think  that  this  might  be 
done  (y).     There  is  no  authority  however  for  this  cir- 
cuitous relief,  and  it  may  well  be  doubted  whether  it 
will  ever  be  granted.     Where  the  fund  is  effectually 
given  to  a  stranger,  equity  considers  him  a  trustee  of  it 
tor  the  creditors.     In  this  case  the  remainder-man  has 
no' ground  of  complaint,  asthe  power  is  legally  executed. 

Where  a  defect  is  supplied  for  the  appointee,  the  relief 

» 

0^)  Goodiivyn  v.  Go^dwyn,  1  Ves,  (5)  Tudor  v.  Anson,  2  Ves.  J82. 

238.  (/)  Smith  v.   Ashton*  2  Freem. 
(q)  Goring  v.  Nash,  S  Atk.  I89;        309i  sec  3  Cha.  Ca.  \\'d,  126; 

which  overnjled  Waits  v.  BuUas,        Sargeson  v,  Sealcy,  2  Atk.  415; 
'  vU  sup.  Godwin  v.  Kilsha,  Ambl.  684  j 

(r)  Strode  r.  Russell,  2  Vera.  621 ;        Reg.  Lib.  A.  1/68,  fol.  495. 

Marsion  v.  Gowan,  3  Bro.  C.  C.  (11)  Kide  oh.  5.  sect.  8. 

,  170 ;  and  tec  Piggot  v.  Pcnricc,  (x)  Vide  infra,  sect.  3. 

Com.  ?50.  (y)  Holmes  v.  Coghill,    12  Vcf. 

jtto.  206. 

T  3  has 
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has  at  least  the  merit  of  efibctuatiug  the  intention  of  the 
person  executing  the  power^  although  at  the  expense  of 
the  remainder-nian ;  hut  if  this  relief  should  be  afforded 
in  favour  of  creditors^  where  the  fund  is  not  given  to 
them^  the  same  hardship  would  be  imposed  on  the  re- 
mainder-nun]^ and  at  the  same  time  the  intention  of  the 
donee  of  the  power  would  be  defeated*  Upon  this  head 
of  equity^  it  is  clearly  established  that  the  interests  of  the 
remainder^man  shall  only  be  sacrificed  to  the  intention  of 
the  donee  of  the  power  expressed  in  favou  r  of  a  person  from 
a  valuable  consideration  moved^  or  in  whose  person  a 
good  consideration  existed .  The  first  point  to  be  esta- 
blished is  the  intention  of  the  person  executing  the 
power  J,  which  in  this  case  is  not  merely  wanting,  but  bis 
intention  expressly  was,  tf.at  his  creditors  should  not 
have  the  fund.  The  common  equity  in  favour  of  cre- 
ditors^ where  the  fund  is  given  to  others,  does  not  arise 
until  the  power  is  legally  executed.  The  limits  of  tite 
law  on  this  head  appear  to  be  contained  in  (he  decided 
cases. 

Although  the  appointee  m^y  prima  facie  be  entitled 
io  the  aid  of  the  court  (z),  yet  to  prevail,  he  must  have 
a  preferable  equity  to  the  person  against  whom  he  seeb 
the  relief.  Therefore  where  a  father  agreed  to  settle 
an  estate  on  his  wife  and  children,  butn^lected  to  do  so, 
and  afterwards  prevailed  upon  his  eldest  son,  who  was 
ignorant  of  the  agreement,  to  settle  the  estate  in  a  difie- 
rent  waj',  whereby  the  father  had  a  power  of  jointuringi 
^hich  upon  his  second  marriage  he  agreed  to  execute ; 
the  agreement  after  his  death  was  decreed  to  be  speci- 
fically executed  by  the  son,  who  was  the  remainder-man  ^ 

{%)   See  ShadwcU's  case,   1  Vcs.  281,  cited  j   and  see  Hcmy  ». 
Herycy,  1  Atk.  568. 

under 
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under  the  settlement^  but  this  decree  i)^as  reversed  in  the 
Houde  of  Lords  (a)  (1).  The  son  was  seised  of  the 
legal  estate^  and  he  had  as  good  an  eqnity  to  retaia  th^ 
estate  discharged  of  the  jointure^  as  the  wife  bad  to  jiave 
the  defect  supplied. 

So  although  there  is  a  meritorious  consideration  in 
Uie  appointee^  yet  if  the  donee  of  the  power  after  a  de- 
fectiTe  execution  of  it^  legally  execute  it  in  favour  of  a 
hofiajidc  purchaser  or  mortgagee  without  notice,  the 
oourt  cannot  interfere ;  for  by  the  last  execution  the 
piurehaaer  obtains  the  legal  estate  ;  and  as  he  has  equal 
equity  with  the  first  appointee,  he  cannot  be  disturbed. 
But  if  previously  to  paying  his  money,  or  to  the  exe* 
cutibii  of  the  power,  lie  have  notice  c^ither  express.^or.im'p 
pUe4,  of  the  prior  appointment,  equity  will  compel  him, 
OD  the  ground  of  fraud,  to  convey  the  estate  to  the  first 
appointee,  so  as  to  make  good  the  defect  in  the  appointy 
Hient  to  him  (6).  ^ 

And  where  trustees  with  a  power  of  sale  enter  into  a 

(a)  Jevcrs  v.  Jevers,  Dom.  Proc.     {b)  As  to  what  amounts  to  notice, 
17'34.  sec  Treat.  Purch.  2d.  edit.  ch.  17. 


(1)  The  principle  in  the  text  is  clear,  and  Jevers  and  Jevers  is  stated 
in  Gro*  and  Rud.  of  Law  and  Equity,  p.  I9,  as  having  been  decided  on 
the  ground  of  the  fraud  in  the  father )  but  from  the  printed  cases  it  ap- 
pears that  the  settlement  was  made  in  consideration  of  the  son  waving  the 
agreement  entered  into  upon  his  mother's  marriage,  and  the  bond  for  set- 
tling the  jointure  had  no  reference  whatever  to  the  power,  upon  which  per- 
haps the  case  turned.  However,  the  author  of  the  above  book,  who  lived 
in  the  time  when  the  decision  was  made,  most  likely  knew  the  ground  to 
which  the  decision  was  generally  referred.  The  above  case  is  in  4  Bro. 
P.  C.  igQ,  by  the  name  of  I  vers  v,  I  vers,  which  difference  arose  from 
the  prioted  cases*  la  the  uppellant's  case,  the  cause  is  entitled  Jevers 
V.  Jevers^  in  the  respondent's  Ivers  v,  Ivers. 

T  4  contract 
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contract  for  sale  of  the  estate^  which  would  be  deemed 
a  breach  of  trust,  equity  will  not  only  refuse  to  inter- 
fere  in  favour  of  the  purchaser,  but  will  eyen  at  the  suit 
of  the  ctstuis  que  trust,  restrain  the  trustees  from  execut- 
ing  the  contract,  and  the  purchaser  will  b^  left  to  his 
remedy  at  law  (c). 

Upon  this  subject  of  equitable  relief,  a  question  has 
often  arisen,  whether  a  party  be  intitled  to  the  relief  who 
is  already  provided  for ;  but  it  is  well  settled,  that  of  the 
quantum  of  provision,  the  parent  or  husband  is  the  best 
jtidge  (li).  It  has,  however,  been  long  vexata  question 
whether  a  surrender  can  be  supplied  against  an  heir  t(h 
tally  unprovided  for  (e).  In  Chapman  and  Gibson, 
Lord  Alvonley  considered  that  the  heir  could  not  b^  re-« 
lieved  against.  The  principle,  he  said,  must  be  this^ 
that  the  testator  being  under  an  obligation  to  do  an  act, 
we  will  compel  the  heir  to  perfect  it ;  but  we  will  not 
compel  him  to  fulfil  one  obligation  at  the  expense 
of  another ;  and  if  the  testator  h^is  totally  forgot  to 
make  any  provision  for  his  eldest  s.on,  this  shall  be  an 
answer  ^o  the  claim  of  the  wife  or  other  children* 
In  a  late  case  (/),  Lord  Rosslyn  considered  it  equally 
clear  that  the  court  could  not  enter  into  the  quesr 
tion,  whether  the  heir  was  or  was  not  provided  for ; 
but  it  was  not  necessa^  to  decide  th^  point.     Lord  Al- 

(c)  See  Afortlock  v.   Boiler^  10  |o»,2Ves.582s  Smith  r.  Baker, 

Ves.  joo.  292 ;  sod  see  Stnt-  lAik,365^Chofnnamr*GUafm» 

fqsd  V.    Lord   Aldborougb^    1  d  Bro.  C.  C.  229. 

Ridg.  P.  C.281 ;  Brian  v.  ActoD>  (e)  Keiile  v.  Ttmrnesendf  1  SalL 

5  Vin.  Abr,  533»  pi.  33.  187  ;  Hmuiku  r.  Leigh,  i  Atk. 

{4)  KftiU  V.  Tmtmesend,  I  Salk.  887. 

1 87  J  Jndrewi  y.WalUr,  C.Vin.  {f)  iSUs  v.  Zhumim,  5  V«.  jim. 

Abr.  237,  pi.  12  i  Tudor  y.  4»-  557. 

*  '  vanley. 
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Vmnley^  however^  did  not  subscribe  to  Lord  Rosslyn's 
doctrine,  but  still  retained  his  opinion^  that  au  heir 
eould  not  be  compelled  to  supply  the  surrender  where 
ke  could  shew  that  the  consequence  would  be  (he  being 
a  fion  wholly  unprovided  for  ),  that  he  would  be  compell- 
ed to  fulfil  the  intention  of  his  father  in  discharge  of  a 
moral  or  natural  obligation  in  fayour  of  a  widow^  or  of 
his  brothers  or  sisters^  when  it  was  manifest  that  he  had 
neglected  to  discharge  the  obligation  he  was  under  of 
providing  for  him^his  eldest  son/p).  This  question^ 
therefore,  is  still  very  doubtful ;  nor  is  it  easy  to  conjec- 
ture which  way  it  will  be  decided.  They  who  advert  to 
principle  will  probably  agree  with  Lord  Alvanley,  whilst 
ibose^ho  regard  practical  inconvenience,  will  coincide 
with  Lord.Rosslyn,  as  certfiinly  endless  difficulties  will 
be  introduced  if  the  court  is  to  inquire  into  the  circum* 
stances  of  the  heir  at  law. 

»  * 

>  It  is  clear,  however,  that  this  question  can  never  arise 
where  the  heirs  are  persons  for  whom  the  testator  is  un- 
der no  natural  or  moral  obligation  to  provide,  as  where 
the  heir  is  a  nephew  or  niece  (h).  But  if  the  enquiry 
is  to  be  made,  it  should  seem  that  a  grandchild  will  be 
within  the  principle,  although  a  surrender  or  a  defect 
in  the  execution  of  a  power  cannot  be  supplied  in  his 
fayour.  Lord  Rosslyn  has  decided  that  daughters  are 
provided  for  when  married  (i),  nor  is  it  necessaiy  that 
the  heir  should  be  disinherited,  for  if  iie  is  provided  for, 
it  is  immaterial  from  whom  the  provtsieniiioyed  (^), 

(g)  See,  App.  No.  6,  the  obMnca-  (i)  Hills  v.  Downton^  S  Vei.  jun. 

tk)z»  of  Lord  Alvaaley  on  Hills  §57» 

and  Downton,  written  with  bis  {k)  Hawkins  ▼•  Lagk,  1  Atk.387 » 

.    own  hand.  Chapman  w»  GiUcm,  8  Bro.  C. 

(A)  Chapman  v.  Gibson,  uU  $up.  C.  229 ;  fib  v.  WHi€,  ih.  2d0. 

Smith  T  Baker,  1  Atk.  Z%S, 

Important^ 
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Important^  bowever^  m  this  question  is,  andl  fre({ueiit« 
\  ly  as  it  will  probably  arise  on  copyholds,  yet  it  is  a  poiiii 
''  that  can  seldom  occur  in  relation  to  powers.  For  que^ 
tions  as  to  aiding  defective  executions  of  powers,  gene- 
rally arise  upon  particular  powers  in  settlementa  where 
the  estate  subject  to  the  power  is  either  settled  on  the 
heirs  of  the- person  creating  the  power,  or  on  stran- 
gers :  If  it  be  settled  on  the  heirs,  th^i  they  are  pro- 
yided  for  under  the  settlement ;  and  if  it  be  settled  on 
strangers,  thetf  cannot  require  a  provision,  so  that  in 
^ther  case  the  defect  may  be  supplied>aIthottgb  it  sheuU 
be  determined  that  the  relief  cannot  be  granted  a^gmtA 
am.  heir  totally  unprovided  £or.  Indeed,  in  the  case  ef 
Carter  v.  Carter  (/),  Sir  Joseph  Jekyll  addressing  him- 
self to  this  point,  said,  that  where  a  younger  child  comet 
into  equity  to  have  the  want  of  a  surrender  of  a  copy- 
hold supplied,  he  must  be  wholly  unprovided  for,  or 
htJve  but  a  very  slight  provisicm,  though  there  had  been 
grcsit  variety  of  opinions  upon  this  point,  and  where  all 
the  children  have  been  well  provided  for,  the  court  has 
supplied  the  want  of  a  surrender  against  the  heir,  be- 
cause the  father  was  the  best  judge  in  which  manner  to 
provide  for  his  children ;  and  he  believed  Lord  Cowper 
was  the  first  who  refused  it,  because  the  younger  ehild 
was  greatly  provided  for,  and  the  heir  had  little  or  no- 
f  Ifaidg  ',  bnt  he  had  never  known  this  distinction  made,  or 
that  the  court  nooSM  enter  into  the  consideration  of  it 
where  the  ffoun§§r  child  has  applied  to  have  a  defective 
execution  of  a  poiver  made  good.  It  is  impossible, 
however,  to  administer  a  different  equity  in  these  cases. 
They  stand  oa  precisely  the  same  ground*  We  have 
Lord  Alvanley's  authority  for  this  (q).     The  same  doc- 

(/)  Mose.  365,  {g)  Chapman  v.  Gibson,  3  Bro.  C.  C.  239* 

trine 
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trine  was  laid  down  by  Lord  Cha2icellor  King  (r),  and 
ad<^yted  by  Lord  Camden  (s). 

In  Mac  Adam  t;.  Logan  {t^,  a  power  was  given  to 
appoint  a  fund  amongst  such  child  or  children  of  the 
marriage  as  the  donee  should  choose^  and  in  default  of 
appointment  the  fund  was  given  to  all  the  children 
equally.  The  power  was  defectively  executed^  as  the 
appointment  was  not  sealed  according  to  the  power^  and 
Lord  Thurlow^  it  is  said^  seemed  to  think  that  the  want 
of  a  seal  could  not  be  supplied  between  persons  having 
equal  equities^  though  it  might  against  an  heir  at  law 
or  remainder-man :  but  being  all  children,  it  was  like  a 
naked  power.  The  case,  however,  was  decided  upoa 
another  ground :  and  it  should  seem  that  Lord  Thur- 
low*8  opinion  cannot  be  supported^  for  surrenders  of 
copyholds  and  executions  of  powers  in  this  req>ect  ^ 
hand  in  hand  ;  and  it  is  well  established,  that  as  to  copj<* 
holds  the  same  equity  shall  be  administered  against  a 
younger  sen  as  against  an  eldest  (u).  TbeMfore»  if  the 
chiidr^fi  are  entitled  in  the  same  way  as  heirs  in  gavel-* 
kind,  the  defect  will  be  supplied  in  fiivmir  of  any  of  the 
children,  in  the  same  manner  as  in  coaimon  cases  it 
would  be  supplied  against  the  heir  at  law  (x).  So,  if 
the  case  before  Lord  Thurlow  had  turned  on  that  point, 
the  defect  ought  to  have  been  supplied  on  precisely  the 
same  principle ;  the  mere  circumstance  of  all  the  parties 
being  children  was  not  material,  for  those  to  whom  the 

(r)  Cotter  v.  Layer,  2  P.  Wm».    («)  See  2  Vera.  l65 1  and  Drake 

623,  third  point.  v.  Robinson,  1  P.  Wms.  443. 

(#)  Godwin  v.  Kilsha,  AmbL  684.      (x)  Bradley  v.  Bradley,  2  Vem. 
(/)  3  Bro.  C.  C.  31Q.  l63  -,  Andrcwt  tr.  Waller,  6  Vin. 

Abr.  p.  237,  pi.  12. 

fund 
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fund  was  not  appointed  were  quoad  this  relief  remain-' 
deri-men ;  and  then^  unless  they  were  totally  unprovided 
for,  and  Lord  Alvanlejf*s  opinion  were  to  prevail,  they 
ought  to  haye  been  decreed  to  make  good  the  defect* 
Lord  Chief  Justice  Holt  may  be  thought  to  have  been 
of  the  same  opinion  as  Lord  Thurlow.  In  Mountague 
u  Bath  (y)  he  put  this  case.  A  man  settles  all  his  estate 
upon  his  younger  son  for  life,  with  a  power  to  revoke, 
and  then,  by  defective  execution,  he  gives  all  the  estate 
to  his  eldest  son,  is  this  a  good  revocation  in  equity  ^ 
And  he  answered.  No ;  for  the  one  is  as  nearly  related 
to  the  father  as  the  other,  the  considerations  are  equal, 
the  one  is  as  much  the  son  as  the  other,  and,  thereforCj 
there  is  no  great  difference  between  them,  and  tho 
younger  son,  who  hath  the  estate  by  law  shall  enjoy  it> 
though  afterwards  it  return  back  to  him  that  was  the 
eldest.  Now,  as  Holt  put  this  case,  it  embraced  all  the 
ancestor's  estate,  so  that  if  the  defect  had  been  supplied 
the  younger  son  would  have  been  totally  unprovided  for, 
and  this  must  have  been  the  ground  of  Holt'9  opinion, 
for  if  his  opinion  were  to  be  adopted  as  a  general  rule, 
it  is  evident  that  the  court  would  never  supply  a  surren- 
der against  an  eldest  son  in  favour  of  younger  children ; 
indeed,  the  same  argument,  precisely,  was  formerly 
urged  against  supplying  a  surrender  to  the  prejudice  of 
in  eldest  son;  it  was  insisted,  that  he  was  as  nearly  re* 
lated  as  hi&  brother,  and  having  the  law  of  his  side 
equity  ought  not  to  interpose  (z),  but  this  doctrine  never 
gained  a'  fboting. 

(y)  3  Cba.  Ca.  55  j  and  see  7,  Vcs.    (z)  See  FothetgiU  v^  Fo<bei|;ilI« 
75.  2  Frcem.  257. 

If 


DEFEOTITE  EXECUTIONS  OF  POWERS*  2S5l 

If  under  an  equitable  settlement  a  power  of  charging, 
looney  for  his  own  use  be  given  to  tenant  for  life^  and  he 
covenapt  to  discharge  the  estate  from  certain  incum- 
brances on  it^  it  seems  that  an  execution  of  the  power 
for  yaluable  consideration  before  breach  of  the  covenant^ 
would  be  enforced  in  equity^  although  it  should  be  af- 
terwards broken ;  but  it  is  doubtful  whether  this  would 
be  done  if  the  covenant  was  previously  broken^  as  the 
person  lending  the  money  ought  to  have  enquired  whe- 
ther the  covenant  was  performed^  and  clearly  a  per-' 
son  not  actually  advancing  money  on  the  faith  of  the 
power^  but  obtaining  an  execution  of  it  after  breach  of 
the  covenant^to  patch  up  a  former  security^  will  not  be 
entitled  to  the  ai{l  of  equity  against  the  remainder-man 
who  takes  the  estate  charged  with  the  incumbrances  of 
which  it  ought  to  ha\e  been  cleared  (a). 


II.  Having  considered  for  whom  a  defect  will  be  sup- 
plied^ we  must  now  consider  in  what  cases  it  will  be 
made  g&dd  with  reference  to  the  instrument,  merely  pre- 
mising^ that  where  there  are  several  defective  execu- 
tions, equity  will  supply  the  defect  in  the  last,  in  order 
to  effectuate  the  intent  of  the  parties  (6).  And  it  is 
only  necesisary  that  the  intention  to  execute  the  power 
should  appear  clearly  in  writing :  whether  the  donee  of 
the  power  only  covenant  to  execute  it(c),  or  by  his  will 

(a)  Bradbury  v.  Hunter,  3  Vc«.  ford,  2  P-Wms.  230,  cited;  Co- 

jun.  187,  260.  *    '  vcntry    v.   Covcntr)',    Francis's 

(h)   Hervey   v.  Hcrvey,    1  Atk,  Max.  last  case,  2  P.  Wms.  222, 

56i.  Gilb.  £q.  Rep.  l60^  1  Str.  5g6, 

<c)  Folhergill    «.   Fothcrgill,    tt^f  9  Mod.  12  j  Sargcson  v.  Sealcy, 

sup, ;    Lady  Beaofby's  case,  2  2  Atk.  4124 


Vera.  465,  cited;  Alford  ^r..  Ai* 
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desire  the  remainder^man  to  create  the  estate  {d),  or 
merely  enter  into  a  contract,  not  under  seal,  to  exeeute 
his  power  {e),  or  by  letters  promise  to  grant  ao  estate 
xrhich  he  can  only  do  by  an  exercise  of  his  power  (f), 
equity  will  supply  the  defect.  So,  if  in  a  deed  appoint-* 
iflg  part  of  the  estate  to  one  of  the  objects,  the  donee  re* 
eite  that  another  of  the  objects  is  entitled  to  r particular 
share  of  the  fund,  that  will  be  held  a  good  appointment 
in  equity,  as  it  demonstrates  an  intention  to  give  that 
share  accordingly  {§).  So  an  answer  to  a  bill  in  Chan* 
eery,  stating,  that  '*  he  does  appoint,  and  intends  by  a 
writing  in  due  form  to  appoint,''  the  fiind  in  aparticnlar 
manner,  was  held  to  be  bihding  although  the  power  was 
required  to  be  executed  by  writing  under  hand  and  seal 
-  attested  by  two  witnesses  {h).  The  court  considered  the 
words  do  appoint  as  a  present  defective  appointment,  and 
that  the  words  intend  to  appoint  did  not  derogate  from 
that  actual  appointment,  or  shew  that  it  would  not  avail, 
but  only  that  he  would  afterwards  execute  it  in  the  pre- 
cise form.  And  where  a  man  made  a  settlement  of  an 
estate  to  uses  in  strict  settlement,  and  reserved  a  power 
by  deed  or  will  executed  iji  the  presence  of  two  wit- 
nesses, to  appoint  any  of  the  lands  for  raising  portions 
for  his  younger  children  to  be  paid  as  he  should  by  such 
deed  or  will  appoint,  and  by  the  settlement  covenanted 
to  do  so  accordinglj/ ,  this  covenant  was  held  to  be  an 

• 

(i)  Verooo  v.  Veroon,  AmbL  1.  (7)  See  and  consider  Campbell  «• 

(c)  Shannon  v.  Bradstreet,  1  Rep.  Leacb^  Ambl.  740,  App.  No^  7« 

Temp.  Redesdale,  52 ;  and  see  {g\  Wilson  t^.  Piggot,  2  Ves.  Jan. 

Mortlock  V.  Boiler,  10  Ves.  jun.  351. 

992  i  and  see  Coventry  v.  Coven-  ( h)  Carter  v.  Carter,  Mose.  365 ; 

try>  Max.  £^  pc(  Sit  Joseph  and  sei;  Fortescne  v.  Gregory  5 

Jckyll*  Ves.  jun.  553. 

equitablt 
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equitable  execution  of  the  power^  although  h^  died 
without  doing  any  further  act(i).  This  case  erinces 
that  the  branch  of  equity  on  which  it  depended  is  not 
confined  withiii  very  narrow  bounds.  And  whatever 
solemnities  are  required  to  the  execution  of  the  power, 
yet  a  sale  of  the  funds^  and  payment  of  the  produce  to 
the  object  of  the  power^  at  the  request  of  the  donee,  19 
in  equity  tantamount  to  a  valid  legal  appointment  (A). 

But  to  enable  equity  to  relieve  there  must,  as  in  tht 
case  of  a  regular  execution  (l),  be  a  suflSeieut  reference 
to  the  fund  to  shew  the  party's  intention  to  execute  the 
power,  or  the  party  must  be  in  possession  of  no  other 
fund  upon  which  the  covenant  can  operate  ( m). 

Powers  of  jointuring  to  be  exercised  whea  is  posses* 
sion,  are  frequently  agreed  to  be  executed  by  remii/^^der- 
men  whose  right  of  possession  has  not  accrued^  and 
equity  cannot  make  good  the  appointment,  unless  the 
party  afterwards  actually  do  come  into  possession  (n). 

The  leading  case  on  this  subject  is  Coventry. v.  £!<>vene 
try  {c),  where  a  devisee  with  a  power  of  jointuring  to 

(i)  Doctor  Sarth  V.  Lady  Blanfrey,  (n)  Jackson  v.  Jackson,   ulisup.; 

Gilb.  Eq.  Rep.  166,  cited.  and  see  Alford  v.  Alford,  2  P. 

{k)  Routledge  v.  DorriU   2  Ves.  Wms.  230,  where  Francis  sur- 

jon.  357.  ■  vived  Thomas ;  see  4  Bro.  C.  C. 

(/)  Fide  supra,  ch  ^,  sect.  5.,  466  5  and  see  1  Rep.  T.  Rcde8«> 

(«t)  Jackson  v.  Jackson^  4  Bro.  C.  dale>  63. 

C.  462 ;  Hele  v.  Hcle,  or  Elliott  (p)   Coventry  v.  Coventry,   2  P. 

V.  Hcle,  2  Cha.  Ca.  28,  29,  87  ;  Wms.  222,  et  uhi  sup. 

1  Vem.  406  (l)u 


^1)  In  the  report  of  this  case  in  Vernon,  the  Chancellor  takes  up  the 
abjectioQ  as  if  the  power  was  general,  but  this  certainly  could  not  have 
been  oa  objection.  It  seems  that  it  \i*as  the  covfnant  which  was  genera^ 
and  the  covenantor  had  other  lands  besides  those  comprised  in  the  power. 
Mr*  Powell  has  noticed  this  inaccuraqr,  Pow.  183 — 187. 

the 
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the  extent  of  500/.  a  year,  upon  a  treaty  for  marriage  hf 
articles  in  consideration  of  a  marriage  portion,  covenanted 
that  he  or  his  heirs  would  after  the  marriage,  accord-^ 
ing  to  his  power,  or  otherwise,  convey  and  appoint  estates 
of  500/.  per  annum  upon  his  wife  for  her  jointure.    A 
part  of  the  estate  was  afterwards  selected^  and  the  ap- 
pointment prepared  and  engrossed^  but  never  ekecuted^ 
And  Lord  Chancellor  Macclesfield,  the  Master  of  the 
Rolls,  Baron  Price,  and  Baron  Gilbert,  held,  that  the 
articles  operated  as  a  lieu  upon  the  estates  selected,  in  the 
hands  of  the  remainder-man>  and  that  the  defect  ought 
to  be  supplied.    They  considered  the  words  '^  or  other- 
wise'*  as  auxiliary  to  the  real  lien,  viz.  that  if  his 
power  should  happen  to  be  insufficient  to  settle  500L  a 
year>  that  then  it  should  be  done  by  some  other  means. 
It  wM'true  he  had  election  to  raise  the  jointure  out  of 
his  own  assets,  or  out  of  his  power ;  but  it  seemed 
plain,  that  he  intended  to  raise  it  out  of  his  power,  and 
the  deed  piepared  was  sufficient  to  shew  that  intention. 
1^  same  relief  is  afforded  in  cases  where  the  power 
is  actually  executed,  but  lands  to  the  value  agreed  to  be 
settled  by  articles  are  not  comprised  in  the  power.     The 
wife  will  be  relieved  against  the  remainder-man  to  the 
extent  of  the  deficiency  (p),  for  articles  are  executory^ 
and  there  is  no  difference  between  articles  unexecuted 
in  toto,  or  in  part  only ;  nor  is  H  material  if  in  these 
cases  the  appointee  has  taken  a  collateral  covenant  from 
the  donee  of  the  power  that  the  lands  are  of  the  stated 
value  (7). 

(p)  Marchioness  of  Blandford  v.  the  Master  of  the  Rolls  in  Evdjn 

Duchess  of  Marlborough,  2  Atk.  v.  Evelyn,  2  P.Wms.  6d8,  but  is 

542.  confirmed  by  Lord  Hardwicke't 

(jj)  Lady  Clifford  v  Bail  of  Bur*  opinion  in  the  Marchioiieti  of 

lington,  2  Vera.  379.   This  case  Biandfbrd*8  case* 
asw  not  entirely  approTed  of  by 

If 
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If  the  husband  is  to  become  entitled  to  the  wife's 
fortune  in  consideration  of  the  jointure^  and  the  wife 
cannot  obtain  the  jointure^  she  will  be  entitled  io 
retain  her  property  against  her  husband  (r)  :  while  the 
obligations  of  the  husband  remain  unperformed^  neither 
he  nor  any  person  claiming  under  him^  will  be  permitted 
to  receive  any  part  of  the  wife's  fortune  upon  any  other 
condition  than  that  of  making  good  the  settlement  (s). 

Where  the  contract  to  execute  the  power  is  merely  by 
parol^  it  is  doubtful  whether  it  will  bind  the  remainder- 
man^ although  it  is  in  part  performed  by  the  intended 
appointee ;  as  where  a  lease  is  agreed  to  be  granted  b j 
parol  under  a  power^  and  the  lessee  expend  money  in 
improyements  during  the  life  of  the  person  who  ag^reed 
to  grant  the  tease  (/)•  But  if  after  his  death  the  re* 
mainder-man^  with  full  knowledge  of  ttie  defect^  lie  by^ 
andvsuffer  the  lessee  to  improve  the  estate  by  rebuilding 
•r  otherwise^  equity  will^  on  the  ground  of  frauds  com- 
pel him  to  grant  a  new  lease  to  the  lessee  (u).  In  1781, 
Lord  KenyoQ  gave  an  opinion^  that  a  lease  by  parol  from 
year  to  year  by  tenant  for  life*  with  a  power^  was^  since 
the  case  of  Leach  v.  Campbell^  binding  in  equity  on  the 
remainder-man ;  and  that^  consequently^  the  executors 
of  the  tenant  for  life^  who  died  in  the  middle  of  a  half 
year^  were  not  entitled  to  an  apportionment,  but  the  rent 
would  go  to  the  remainder-man.  He  added^  that  he 
believed  this  point  had  been  determined^  and  that  some- 
time ago  he  concurred  with  Mr.  Dunning,  %nd  Mr. 
Maddocks  in  an  opinion  to  the  effect  of  that  he  had  then 
given.     In  a  late  case  the  very  point  arose^  but  it  was 

(r)  Holt  V.  Holt>  2  P.  Wms.  648.      (/)  Shannon  v.  Braditreet,  ubi  sup. 
(#)  Mttford  V.  Mitford,  9  Vet.  jun.    (a)  Stiles  «.  Cowper,  3  Atk.  eg2, 
87.  vitk  infra,  i«ct  2. 

V  not 
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Bot  necessary  to  decide  it  (x).  The  opinioa  of  the  court, 
however^  appeared  to  be^  that  the  remainder-man  was 
not  bound  by  the  lease,  and,  therefore^  was  not  entitled 
to  the  rent.  And  it  seems  clear^  that  the  case  will  be  so 
decided  should  it  ever  call  for  a  decision.  A  mere  te- 
nant from  year  to  year  does  not  seem  to  come  within  the 
class  of  persons  entitled  to  the  aid  of  equity  (jj),  although 
certainly  in  Campbell  v.  Leachj  Lord  Chief  Justice  De 
Grey  said^  that  such  a  tenant  might  be  deemed  a  pur- 
chaser. 

And  here  it  must  be  observed^  that  as  a  contract  to 
execute  a  power  will  bind  the  remainder-roan^  so  where 
it  can  be  executed  in  his  favour^  as  in  the  case  of  an 
agreement  to  grant  a  lease,  or  sell  an  estate,  the  court 
will  compel  the  execution  of  it  on  his  behalf  (z); 
although  this  seems  formerly  to  have  been  doubted  (a). 

In 

(x)  Billing  V.  Earl  of  Macdesfield,    (a)  Stamford  v.  Oitily,  1  B^.  T. 

Rolls,  5  Feb.  1807,  MS.  Redesdale*  65  cited ;  and  Carap- 

(y)  Fidepiui, div. 111.  bell  v. Latth,  Ambl.  J49  (1). 

{%)  Shannoo  v.  firadttreet,  1  Sch. 

and  Lef.  52. 


(1)  In  thit  caie  Lord  C  J.  De  Grey*  afiter  holding  that  the  lestet 
night  inforoe  the  contract  agaioit  the  remainder-man^  u  made  fo 
aay,  '*  And  I  do  not  know  that  the  remainder-noan  coald  on  his  piit  en- 
force the  contract  of  such  tenant  for  life,  I  bad  at  first  tome  doabt  of 
this  pointy  but  own  mjself  satisfied  by  what  was  said  in  answer."  In 
a  late  case  Lord  Redesdale  said,  that  he  suspected  these  additional  «ords 
were  not  uttered  by  the  Lord  Chief  Jostice;  Shannon  and  Bradsircet, 
uhi  sup.  It  is  evident,  however,  that  they  were «  and  it  seems  'cHr, 
that  his  opinion  was  exactly  contrary  to  what  it  is  stated  to  have  be^. 
It  U  manifest  from  the  frame  of  the  sentence,  that  he  said  he  dida'>t 

Qoir 
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la  some  cases  this  equity  may  be  very  beneficial  to  the 
remainder-man.  Sjippose  a  power  to  make  a  jointure 
not  exceeding  iOOO/.  per  annum^  with  a  proviso,  that  if 
there  were  no  execution  of  the  power,  and  if  the  tenant 
for  life  should  die  leaving  a  widow,  that  she  should 
have  500/,  per  annum :  and  suppose  a  contract  made 
upon  the  marriage  of  the  tenant  for  life  to  charge  400/. 
for  her  under  the  power,  which  wouhl  be  a  less  provi- 
sion than  she  would  have  if  the  power  had  not  been  ex- 
ecuted :  Lord  Redesdale,  who  put  this  case,  conceived 
that  the  widow  could  not  say  she  was  not  bound  (6). 

In  none  of  the  cases  we  have  yet  examined  was  the 
power  attempted  to  be  legally  executed  by  a  formal  in- 
strument, in  the  manner  required  by  the  power.  Th« 
same  relief,  however,  is  granted  where  an  attempt  is 
made  to  execute  the  power,  but  there  is  a  defect  in  the 
mode  of  execution ;  as  where  the  power  ought  to  be  ex-^ 
ecuted  by  deed,  but  is  executed  by  will  (c\  or  the  in- 

(h)  1  Sch.and  Uf.($3,  64.  Sneed,    Ambl.  64,  Cowp.  264, 

(0  Toilet   r.  Toilet,  2  P.  Wm«.        i65,  cited,  (11). 
489;  Mose.  46,  S.  C. ;  Sneed  v. 


know  that  the  remainder-man  could  not  enforce  the  contract.  This  will 
appear  clearly  on  a  perusal  of  the  whole  sentence  in  the  report.  Tb9 
omission  of  the  word  not  was  probably  an  error  of  the  press. 

(U)  This  case  stands  thusMn  the  Register's  book.  Power  to  husband 
and  wife,  or  the  survtror,  by  any  deed  or  deeds  duly  executed  to  charge 
upon  the  lands  any  sums  not  exceeding  3000/.  The  husband  who  sur« 
vived,  by  his  unll  declared,  that  the  3000/.  charged  upon  the  estate 
should  be  disposed  of  for  his  younger  children's  fortunes.  They  had 
portions  out  of  other  estates.  The  Lord  Chancellor  declared  that  the 
power  was  defectively  executed  by  the  testator's  will,  but  that  such  de« 
iect  ought  to  be  made  good  in  a  Court  of  Equity,  and  that  the  said  3000/. 
was  well  charged  by  the  testator's  will  for  the  benefit  of  the  said  younger 
children.     Reg.  Lib.  B.  1747,  fol.  442,  Sneyd  p.  Trevor* 

V  %  fitrument 
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strument  is  required  to  be  attested  bj  three  witnesses, 

whereas  it  is  only  attested  by  two  (d),  or  the  will 

ought  to  be  under  seal^  but  consists  merely  of  notes 

in  writing,  which  are  found  to  be  the   will  of  the 

party  (e) ;  and  although  the  subject  of  the  power  be 

real  estate,  yet  this  relief  is  afforded  as  well  where  the 

defective  instrument  is  a  will,  as  where  it  is  an  act  inter 

vivos  (/).     It  has,  indeed,  been  lately  contended^  that 

equity  cannot  relieve  against  a  defective  execution  where 

it  ought  to  be  executed  by  will.     It  is  amongst  other 

arguments  insisted^  that  if  a  power  over  real  estate  is  to 

be  exercised  by  will,  inasmuch  there  can  be  no  will  at 

all  of  such  property^  unless  it  be  perfected  in  the  man* 

oer  prescribed  by  the  statute  qf  frauds ;  if  a  will  be 

made  without  being  so  perfected,  it  is  as  if  the  power 

were  attempted  to  be  executed  by  a  totally  different  iti" 

strument  from  that  to  which  it  was  expressly  made  sub* 

ject  (g).     No  authority  is  cited  for  this  position^  and 

perhaps  the  only  one  in  the  books  is  a  dictum  by  Gilbert 

in  Lady  Coventry's  case.(/t)^  who  lays  down  the  same 

rule  in  his  Lex  Pretoria  (t).     He  says,  that  if  the  power 

be  to  be  executed  by  a  will  in  writing,  there  it  must  have 

the  circumstances  required  by  the  statute  of  frauds  and 

perjuries  to  a  will  in  writing  thai  passes  lands,  because 


(«0  Parker  v.  Parker,  Gilb.  Eq, 
Rep.  168;  Cotter  v.  Layer,  2 
P  Wcn8«  623  ;  Mose.  227 1 
Sargeson  v.  Sealey,  2  Atk.  412; 
Godwin  v.  Fisher^,  1  Bio.  C.  C. 
367  citedf  must  be  the  same  case 
as  Godwin  V.  Kilsha»  Ambl.  684, 
Reg.  Lib.  A.  1768,  foU  495*, 
"Wade  V.  Paget,  1  Bro.  C.  C.  363. 

(e)  Smith  V.  AsbfcODj  Finch,  273, 


3  Keb.  551,  1  Cha.  Ca.  2flS, 
264,  1  Freeoi.  306;  see  3  Cha. 
Ca.  6g,  106. 

(/)  Wilkes  V.  Holmes,  9  Mod. 
485  ;  1  Rep.  Temp.  Redesdale. 
60  n.;  1  Dick.  106  j  and  see  ) 
P.  Wms.  228,  arguendo. 

(g)  Rob.  on  Stat  of  Frauds,  330. 

(A)  Fra.  Max.  p.  5. 

(0  P.  301. 

othenrise 
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Otherwise  it  is  no  will^  and^  therefore^  cannot  charge 
the  lauds  as  a  will^  since  such  wills  are  made  toid  by 
the  statute ;  and,  therefore,  the  court  of  equity  cannot 
break  in  upon  those  solemnities.     But  the  authorities  to 
which  he  refers  do  not  bear  him  out,  and  the  principal 
point  was  solemnly  determined  in  the  year  1752  by  Lord 
Gtardwicke  in  the  ca:se  of  Wilkes  and  Holmes  (k),  where 
the  power  rode  over  real  estate}  and  was  expressly  re- 
quired to  be  executed  by  will  duly  executed.     Lord 
Hardwicke,  after  time  taken  to  consider,  held,  that  the 
defect  might  be  supplied.     He  said,  that  where!  a  will 
is  to  operate  by  way  of  appointment  it  takes  no  effect 
from  the  statute,  though  the  rules  prescribed  by  the 
statute  might,  as  in  the  case  before  him,  be  arbitrarily 
imerted  by  the  party ;  and  that  the  appointee  cannot 
claim  under  the  will,  but  by  the  deed  of  settlement  di- 
recting the  execution  of  the  power ;  which  deed,  toge- 
ther  with  the  mstrument  executing  the  power,  make  in 
effect  but  one  in  raising  the  charge  upon  the  land  j  but 
that  iu  point  of  law,  the  charge  is  created  by  the  deed 
directing  the  execution  of  the  power*     The  statute  of 
frauds,  he  repeated,  was  entirely  out  of  the  question, 
except  so  far  as  it  is  the  rule  which  the  donee  is  directed 
to  follow  in  the  execution  of  the  power.     Lord  Redes-* 
dale  lately  obsel:Yed>  that  this  case  has  been  acted  upon 
ever  since  (t). 

Nor  is  this  equitable  relief  confined  simply  to  defects 
in  the  instrument  executing  the  power,  for  equity  will 
in  some  cases  relieve  where  a  different  kind  c^  estate  or 
interest  is  given  than  what  is  authorised  by  the  power^ 
But  these  cases  must  be  considered  in  another  place. 

{k)  Wilkes  v.  Hplmfes,  gMod*  485  ;    (/)  1  Set.  and  Lef.  60. 
1  Dick.  165. 

V  3  .       And 
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And  equity  will  not  only  relieve  against  a  deiectift 
execution  of  a  power^  but  will,  on  the  general  rule^  reo* 
tify  a  settlement  itself  where  a  mistake  has  been  made 
in  it  so  as  to  render  a  power  inoperative^  or  partly  to  de-* 
-  feat  the  intent  of  it^  and  parol  evidence  will  be  admitted 
to  prove  how  the  mistake  arose  (m}« 

The  student  will  not  fail  to  have  ob8erved>  ihpt  in 
none  of  the  cases  stated  was  the  intention  of  the  person 
creating  the  power  defeated.  If  the  power  be  givto  to 
be  executed  by  deed^  to  him  it  is  immaterial  whether  it 
be  executed  by  deed  or  will ;  if  three  witnesses  be  re- 
quired, to  him  it  is  unimportant  whether  it  be  executeil 
in  the  presence  of  three  or  two^  so  that  the  intereti 
created  is  authorized  by  the  power,  for  equity  will  not 
telieve  against  the  defect  if  the  donee  has  been  sur« 
prized  into  the  acti^  But  equity  cannot  uphold  an 
act  which  would  defeat  the  intention  of  the  person 
creating  the  power.  Thus^  in  Reid  v.  Shergold^  a  de- 
visee having  a  life  estate  in  a  copyhold,  with  a  power  of 
appointment  by  will,  sold  and  surrendered  the  estate  to 
a  purchaser,  and  after  her  death  the  question  was,  whe- 
ther the  purchaser  could  be  relieved  against  the  defect* 
Lord  Eldon  determined  that  he  could  not.  His  Lord- 
ship said^  ^'  that  the  testator  did  not  mean  she  should  ao 
execute  her  power.  He  intended  that  she  should  give 
by  will  or  not  at  all,  and  it  was  impossible  to  bold  that 
the  execution  of  an  instrument  or  deed,  which  if  it 
availed  to  any  purpose,  must  avail  to  the  destructioo  of 
that  power  the  testator  meant  to  remain  capable  of  ex- 

(si)  Rogers  v.  &krl,  Treat.  Parch.  1 13,  MedxU  stated  from  Reg.  Lik ; 
and  see  PriDce  and  Greeo,  3  Cha.  Ca.  91,  cited ;  Coaotess  of  Oxford  v. 
Lady  Brace,  1  Freem.  308  cited ;  Scambler's  case»Toth.  166;  and  lee 
Wilmer  v.  Kendrick^  1  Cha.  Ca.  I5g. 

cution 
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ecutioD  to  the  moment  of  her  death,  could  be  considered 
itt  equit jj  an  attempt  in  or  towards  ihe  execution  of  the 
fnwer  (n)/'  The  distinction  between  this  case  and  the 
case  of  a  power  executed  by  will,  thougb  required  to  be 
executed  bj  deed,  is  marked  and  obvious. 


i*MM«*«*a«M«ite 


II  1«  Here  we  must  stop  to  enquire  whether  equity 
will  in  every  case,  where  there  is  a  meritorious  conside- 
ratioo,  supply  the  defect  whatever  be  the  naturt  of  the 
power.  It  is  well  settled,  that  defects  shall  be  supplied 
where  the  power  is  to  jointure,  to  raise  poptions,  to  sell 
au  estate,  to  revoke  uses,  or  to  appoint  the  estate  itself 
generally ;  aud  indeed  the  only  doubt  is,  bow  far  a  de- 
fisctive  execution  of  a  power  of  leasing  can  be  aided. 

Tiius  &r  is  dear,  that  in  .the  construction  of  powers 
originaUjf  in  tlieir  nature  legal,  courts  of  equity  must 
follow  the  law,  be  the  coosideration  ever  so  merito* 
Kious ;  for  instance,  powers  to  a  tenant  in  tail  to  make 
leases  under  the  statute,  if  not  executed  in  the  requisite 
form,  no  consideration  ever  so  meritorious  will  avaiL 
So  with  respect  to  powers  under  the  civil  list  act,  powers 
under  particular  family  imails,  as  the  case  of  the  Duke 
of  Bolton,  dbc.  equity  can  no  more  relieve  from  defects 
in  theoi,  than  it  can  from  defects  in  a  common  reco- 
very (o). 

The  material  question,  however,  to  be  considered,  is, 
whether  equity  can  relieve  against  a  defective  execution 
of  tbe  usual  power  of  leasing  iu  settlements.  An  opinion 
has  very  generally  prevailed  in  the  profession,  that,  as 

(n)  Reid  v.  Shergold,  10  Ves.  jun*  («)  Per  Lor<i  Mansfield^  Cowp. 
3/0 ;  see  Stratford  v.  Lord  Aid-  267 ;  aud  see  accordingly  Anon. 
Vorough^  1  Ridg.  P.  C.  281.  2  Frctxn.  224. 

V  4  Mr; 
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Mr.  Powell  expresses  ii(o),  ^'  the  lessee  under  thepowtf 
must  stand  or  fall  by  that  title  only,  and  if  that  will  not 
bear  him  tbrou|^hj  as  effectually  made  under  a  complete 
and  perfect  execution  of  the  power,  the  right  of  the  le* 
mainder-man  to  possess  the  estate  free  from  the  lease 
will  take  place  of  the  right -of  the  lessee^  as  superior  to 
it     For  in  this  case  the  lessee  has  no  claim  to  anj  equi- 
table interposition  in  his  favour,  but  must  rest  his  tide 
on  the  legal  execution  of  the  power/'    And  this  ofmioa 
seems,  at  first  view,  ta  d^ive  some  support  from  the 
case  of  Temple  v.  Baltinglass  (p),  where  a  bill  filed  to 
supply  a  defective  execution  of  a  power  to  make  leases 
which  had  been  held  void  at  law,  was  dismissed  vrith 
costs :  but  there  appears  to  have  beragveat  laohesa  ob 
the  part  of  the  tenant,  and  $ome  of  the  e$tate^  leased 
were  not  authorized  to  be  leased  hy  the  power.    So 
in  Doe  v.  Sandham  (f )  a  lease  under  a  power  was 
set   aside  at    law^  because  the  power    required   the 
leases  to  contain  usual  and  reasonable  covenants,    and 
a  covenant  was  contained    in    the.  lease    wluch   the 
jury  found  to  be  an  unusual  and  unheard  of  cave-* 
nant  on  the  part  of  the  lessor.     The  lessee  filed  his  bill 
in  the  Court  of  Exchequer  i^inst  the  remaindttHOuo, 
who  had  recovered  at  law,  to  have  the  unusual  coyenaat 
struck  out  of  the  lease.     But  the  bill  was  dismissed  (r). 
On  the  other  hand,  in  a  case  in  1698,  the  Master  of 
the  Rolls  took  this  distinction,  that  where  a  lease  i»  made 
purely  voluntary,  and  no  provision  for  a  child,  there  if 

Ihe  lease  be  not  good  at  law,  it  shall  never  be  made 

% 

I  

(o)  Fow.  Powers,  p.  S6g.  (r)  Saadham  p.  Medwio^  Exche^i 

(p)  FiDcb,  275  i  and  see  Pigot^s        2  March  1789  ;  in  Ibe  Rq;istei^s 
case,  Cary,  p.  29.  Calendar  it  stands,  HUaiy  Term, 

(9)  Doe  v.Sandbamj  lTcmRf.705^      1769—10. 

good 
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go^  in  equity.  But  if  a  lease  be  made  to  a  tenant  at 
rack-rent  without  a  fine>  which  is  Toluntary^  yet  if  the 
tenant  hath  been  at  any  considerable  expense  in  building 
or  improying^  there  the  court  will  supply  the  defieetirc 
execution^  but  otherwise  not  ( s).  Now  from  this  it  is 
clear^  that  the  Master  of  the  Rolls  was  of  opinion  that 
where  the  lessee  was  in  the  nature  of  a  purchaser,  ht 
should  be  helped  against  a  defective  execution  of  a 
power.  There  appears  to  be  no  ground  fbr  aiding  a  da* 
fact  in  favour  of  a  mere  tenant  at  rack-rent^  althougk 
holding  under  a  lease^  much  less  can  the  relief  be  af« 
forded  to  a  tenant  from  year  to  year  holding  under  a 
j>aro]^  or  even  a  written  contract.  The  part  perform* 
ance  of  the  agreement  by  taking  possession^  &c.  is  not 
material^  as  if  an  actual  lease  had  been  granted^  a  de- 
fect in  it  could  not  have  been  supplied.  The  lessee  pay* 
ing  the  full  value  for  the  estate^  and  that  only  during 
his  occupation  of  it^  cannot  be  put  on  the  footing  of  a 
purchaser^  who  would  sustain  an  actual  loss  if  equity 
were  not  to  interpose*  its  aid.  But  where  the  lessee  haa 
expended  money  on  the  estate^  be  becomes  •  a  purchaber 
of  the  interest  granted  to  him^  and  may  well  be  held  m- 
titled  to  the  aid  of  equity  ( ^  ) . 

In  the  great  case  of  Campbell  v.  Leach  (ti),  the  facta 
of  which  it  is  not  easy  to  collect  from  the  report^  under  a 
power  to  lease  in  possession^  a  new  lease  was  granted  ta 
a  person  during  the  continuance  of  a  former  lease  to 
him  and  anfother.  The  former  lease  was  abandoned, 
but  not  surrendered :  the  new  lease  was  agreed  to  bo 

{t)  Anon.  2Frem.224.  (»)  Ainbl.740i  App.  No.  7,  (be, 

(t)  Ftif«<iij)rap.  389, 290.  material  facts  stated  from  lib. 
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bad  at  lawj  and  it  was  doubtful  whether  the  beiit  rent  wai 
reserved  :  the  bill  was  filed  to  supply  the  defect  againat 
the  remainder-man;  the  lessee  had  been  at  great  ex- 
pense.    The  cause  was  heard  before.  Lord  Bothursty 
assisted  by  Lord  Chief  Baron  Smythe  and  Lord  Chief 
Justice  De  Grey.     The  Lord  Chief  Baron  said^  the 
question  arose  upon  the  execution  of  a  power^  where 
courts  of  equity  often  interfere  in  behalf  of  creditors, 
purchasers,  wife  and  children.    The  present  was  the 
<ase  of  a  purchaser.     The  consideration  moving  from 
him  was  the  money  he  had  laid  out*   The  objection  was, 
^t  it  was  a  lease  in  reversion,  as  there  was  a  subsisting 
lease  of  the  premises  for  some  years  then  to  come;  but 
if  such  former  lease  was  in  fact  given  up  at  the  time  of 
this  lease^as  was  alleged,  it  would,  he  said,  be  an  answer, 
so  that  if  the  lease  was  faii;^  in  its  execution  as  to  the 
quantum  of  the  rent  reserved,  he  thought  a  court  of 
equity  ought  to  carry  it  into  execution.     Lord  Chief 
Justice  De  Grey  was  of  the  same  opinion.     He  said,  that 
the  power  was  of  a  mixed  nature,  not  like  a  power  of 
jointuring,  or  power  for  raising  money.     But  this  was 
fw  the  beneCt  of  the  tenant  for  life  and  the  remainder- 
man.    If  executing  the  power  zvas  for  the  hemft  (ff 
the  remainder-man,    it  shotUd  receive  a  liberal  eon- 
Miruction;    but  if  tenant  for  life  invades  the  inte- 
rest  of  the  remainder^man  in  order  to  benefit  his  oy^n 
onlif,  it  should  have  another  construction.    Lord  Ba- 
thurst  being  of  the  same  opinion,  reversed  a  decree  at 
the  Rolls  against  the  lessee,  and  directed  an  issue  to  try 
whether  the  rent  reserved  was  the  best  that  could  be 
gotten. 

Now  it  is  from  this  case  that  the  rule  may  be  extract- 
ed, and  it  seems  to  be  this :  that  where  there  is  no  fraud 

on 
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on  the  remaiader-man^  as  y/bere  tUe  former  lease  ia 

abaadooed^  aljthough  not  actually  fturfeadored,  or  there 

is  merely  a '  defect  ia  the  mode  of  the  execution  of 

the  power^  as  oidy  one   witness  where  two  weie  re^ 

quired>    or  a  seal  be  w^^ating^  or  the  like;    in    all 

these  cases  it  should  seeov^bat  if  the  lessee  i$  in  tbs  na- 

ture  of  a  purchMcr^  equity  will  relieye  against  the  de» 

lecti?e  execution  of  the  power ;  but  wh^re  the  best  moI 

is  not  reservedj  or  a  fine  ia  paid  contrary  to  the  tenas  of 

the  powerj  or  the  lease  substantially  conmences  im  /«« 

tyro,  or  ik^  interent  of  the  remaindcrHniui.  is^  in  otheir 

respects^invaded^  aa  in ihe  cases  of  Temple  v.  Balti»« 

g}sL$^,  aiid.Saiidhaa>  wMed win^  beKi^re  cited,  there  it  seeoMi 

clear  that  equity  cannot  leli^ye  (x) ;  nor  in  these  cases 

can  any  Hue  be  well  drawn  as  to  the  quantum  of  easoesa 

or  defect  in  the  execution  of  the  power.    Thereibre  m 

lease  to  commence  the  d^  aftpr  the  date  of  the  deod^ 

would  be  equally  bad  with  a  liease  to  conuneoae  at  fifty 

years  from  the  date  (I). 

The  principle  that  equity  may  aid  a  defcctive  execu*^ 
^on  of  a  power  to  feaae^  derives  great  support  from  a 
case  before  Lord  *  Chancellor  Redesdale :  a  tenant  for 
lile,  with  a  power  of  leasing,  entered  into  a  contract  to* 
grant  a  lease>  and  then  died ;  and  Lord  Redesdale  enfor**. 
ced  the  perforipance  of  the  contract  against  the  remainder*' 
man.  His  Lordship  very  properly  considered  it  as.  the 
case  c^f  a  defective  execution  of  a  power,  and  he  was  oC 

(jt)  Sm  Stratford  v.  Lord  Aldboroiigh|  1  Ridgw.  P.  C  281. 


(I)  As  to  «rsetf  in  tbe  execulion  of  powen  of  le8$ing>  vide  mfha, 
<d).  9.  sect.  •. 

opinion 


SOO  OF  EQUltABLB  BELIEF  IN  VAVOVA  0^ 

opinion  tliat  the  power  ought  at  least  to  be  construed  as  li-* 
berally  as  a  power  of  jointuring.  Hesaid  that  it  wfts  ob^ 
jectedthat  a  leasing  power  difiers  from  alllthese  cases  of 
powers^  and  the  difference  is  said  to  consist  in  this^  that 
in  the  other  cases  the  remainder-man  has  no  interest  in 
the  mode  in  which  the  power  is  executed ;  that  he  claims 
nothing  tinder  it ;  but  that  under  the  leasing  power  he 
claims  the  rent  reserved.  Now,  on  what  ground  can  it 
be  contended  that  that  which  is  a  mere  charge  upon  a 
rranainderHXtan,  is* to  receive  a  more  liberal' construction 
than  what  is  not  It  mere  charge  t^n  him,  b4t  maj  be 
much  for  his  benefit  ?  In  the  case  t>f  powers  to  make 
leases  lit  the  best  rent  that  can  Wobtained,  it  is  (Evident 
that  the  author  of  the  power  iooka  to  the  benefit  of  the 
estate ;  and  that  the  power  is  given  for  the  benefit  both  of 
the  tenant  for  life,  and  of  all  persons  claiming  after  him ; 
for  where  the  tmiant  for  life  can  give  no  pc^miiLuent  in^ 
terest,  and  his  tenant  is  liable  every  day  to  be  turned 
out  of  possession  by  the  accident  of  his  death,  it  is  hard 
to  procure  substantial  tenants ;  and  therefore  it  is  bene* 
ficial  to  ail  parties  that  the  tenant  for  life  should  have  a 
power  to  grant  such  leases.  It  is  evidrat  that  the  occu-* 
pying  tenant  can  afford  to  give  a  better  rent  under  such 
circumstances  than  if  he  were  only  to  have  a  precarious 
tenure.  This,  therefore,  is  a  power  which  is  calculated 
for  the  benefit  of  the  estate.  Other  powers,  generally 
speaking,  such  as  jointuring  powers^  and  powers  to  make 
provisions  for  younger  children,  are  calculated  for  the 
benefit  of  the  family ;  they  may  be  indirectly  beneficial 
to  the  remainder-man,  in  some  respects,  but  they  are  no 
direct  benefit  to  him;  nor  can  I  conceive  why  these 
powers  should  be  construed  more  liberally  than  powers 

to 
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to  make  leases^  except  where  it  is  eyident  that  «uch 
power  is  abused  (x.) 

So  in  a  «^e  before  Lord  Kenyon,  he  said  that  a 
lease  not  being  attested  conformably  to  thepower^  could 
not  be  supported  in  a  pourt  of  law ;  yet  even  then^  if 
granted  for  a  valuable  consideration^  ^nd  meirely  defec* 
tiTe  in  point  of  form^  a  court  of  equity  would  interfere 
and  direct  a  proper  lease  to  be  granted  (y). 

(it)  Shannon  v,  Bradstreet^  1  Sch.        478;  and  vide  supra  ^.2Sg }  an4 

and  X.ef.  52.  see  Willes^  176. 

(j/)  Doe  «♦  WcUcr,  7  Term  Bcp. 
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SECTION  11. 

OF    EQUITABLE    KBLIBF   WHERK   THEHfi   t9    IfO   MERITCN 
RI0U9  COmiDERATIOK  IK  THE  APPOIKTfiE. 

W  E  have  hitherto  confined  ourselves  to  the  comide* 
ration  of  the  cases  where  there  is  a  meritorious  conside- 
ration in  the  appointee^  but  iu  some  instances  equity 
vi^ill  relieve  the  appointee  against  the  defective  execu- 
tion, although  he  is  a  mere  stranger.  This  is  generally 
on  the  ground  of  fraud.  Thus^  where  the  person  inte* 
rested  in  the  non-execution  of  the  power  has  the  deed 
creating  the  power  in  his  custody,  and  the  donee  of 
the  power  wishing  to  execute  it,  send  for  the  deed,  which 
the  party  refuses  to  deliver,  and  thereupon  the  donee  do 
an  act  with  an  intent  to  execute  the  power,  equity  will 
uphold  the  execution  although  defective,  by  reason  of 
the  fraud  iu  the  person  who  was  to  have  the  benefit  of 
the  original  settlement  (a).  So  equity  would  extend  the 
same  relief  to  a  case  where  a  wife  having  a  power  of  re* 
vocation  over  an  estate  vested  in  her  husband,  is  desirous 
to  exercise  it,  but  the  husband  hinders  any  body  from 
coming  to  her,  or  prevents  the  execution,  or  obstructs 
the  ingrossing  of  the  deed  of  revocation  (&). 

On  the  ground  of  fraud  also  it  has  been  decided,  that 
although  a  power  be  defectively  executed,  and  the 
court  cannot  relieve  the  appointee ;  yet  if  the  remainder- 

(a)  See  3  Cba.  C^.  67,  S3,  84,  89,    (I)  Piggot  v.  Penrice,  Com.  250 > 
93, 106,  122 ;  Waid  v.  Booth,        Piec.  Cba.  471. 


3  Cba.  Ca.  6g,  cited  |  and  see 
Fort.  333. 
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man,  with  notice  of  the  defect,  has  lain  by  a  considerable 
time,  and  suffered  the  appointee  to  expend  money  on  the 
estate,  and  acquiesced  in  his  title,  equity  will  compel 
hiai  to  make  good  the  defect  (c). 

But  fraud  being  a  thing  odious  and  never  to  be  intend- 
ed or  presuroed^must  be  strictly  proved  (d).  Therefore 
in  a  case  where  a  wife  having  a  power  of  revocation  over 
an  estate  vested  in  her  husband,  sent  instructions  to  a  soli- 
citor to  prepare  a  deed  of  revocation^  and  the  solicitor, 
who  was  a  friend  of  the  husband's^  communicated  the 
imitrnctions  to  him,  although  he  was  desired  to  keep 
them  secret,  and  delayed  perfecting  the  deed  so  long, 
that  the  wife  died  before  it  was  executed ;  the  court 
ceniiured  the  solicitor  for  his  conduct^  but  denied  relief 
to  the  intended  appointee,  because  no  fraud  was  proved 
in  the  husband  himself  (^^  Under  this  head  of  fraud 
we  may  rank  surprise,  for  to  enable  equity  to  relieve,  the 
surprise  must  be  stwh  as  is  attended  and  accompanied 
with  fraud  and  circumvention  (/). 

£o  it  is  said,  that  a  court  of  equity  may  relieve  in  the 
cases  of  accident  or  disability.  Thus  in  the  Earl  of 
Bath's  case  (g),  where  to  the  execution  of  the  power, 
six  witnesses  ftere  required,  and  three  of  them  were  to 
be  peers ;  the  Duke  of  Albemarle,  the  donee  of  the 
power,  afterwards  went  over  to  Jamaica,  and  it  was  said 
hy  Mr.  Baron  Powell,  that  in  case  the  Duke  had  taken  the 
deed  over  with  him  to  Jamaica,  and  there  had  had  an 

(f)  Stiles  V.  Cowper.  3  Atk.  692  ;  (//)  3  Cha.  Ca.  85,  114. 

Shannon  v*  firadstreet,   1  Rep.  (e)  Piggot  v.  Penrice,  Com*  250 ; 
Temp.  Rede«dsile,  52;   and  see        Free.  Cba.  471* 

Anon.  Bnnb.  .53  ;  Stratford  v.  (f)  3  Cha.Ca.  114,  115. 

JLord  AMboroiigh,  1  Ridgw.  P.  {g)  3  Cha.  Ca.  69. 

intention 
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intention  to  revoke  it,  and  had  gone  as  far  as  he  could 
to  do  it^  had  made  his  vriW,  and  had  six  witnesses  to  it, 
he  believed  it  virould  be  a  good  revocation  in  ^quitjj, 
though  none  of  the  witnesses  were  peers^  because  of  the 
disability  he  would  be  under  to  have  tuch  witiicises  (A)« 
Lord  Chief  Justice  Treby^  and  the  Lord  K^per^  apn 
pear  to  have  entertained  the  same  sentiments  (J),  and  in  a 
modern  case.  Lord  Mansfield  expressed  himself  of  the 
same  opinion  {k).  Lord  Chief  Justice  Trebj^  in  th^  Earl 
of  Bath's  case^  said^  that  the  accident  or  impossibility 
of  complying  with  the  circumstances^  was  another  ground 
of  relief  in  equity^  when  the  donee  hath  a  plain  inten- 
tion to  do  it }  but  then  he  must  do  all  that  he  can^  as 
the  case  of  a  man's  being  obliged  to  pay  or  tei^der  mo* 
Hey  at  such  a  place^  and  he  falls  sick  or  lamcj  or  bed- 
ridden, that  he  cannot  go  thither^  and  it  is  tendered  by 
another  by  his  order,  or  at  another  place ;  this  being  an 
act  of  God,  he  thought  it  would  be  a  good  perform- 
ance of  the  condition  (/),  And  Lord  Chief  Justice 
Holt  considered  accident  a  good  ground  of  relief  (m),  as 
where  the  party  was  prevented  by  sickness. 

But  upon  none  of  these  points  has  there  been  any  de* 
cision,  whereas  there  is  a  case  in  which  a  deed  executed 
under  a  power,  was  held  to  be  badly  executed  for  want 
of  a  signature  (which  was  required  by  the  power),  al- 
though the  donee  could  not  write  hy  reason  of  the  govt 
in  his  hand  (n).  And  notwithstanding  the  authority  of 
the  great  personages  by  whom  the  foreg^oing  dicta  were 
pronounced,  it  may  be  doubted  whether  equity  ought  to 

(h)  3  Cha.  Ca.  68.  (/)  3  Cha.  Ca,  8$. 

(t)  lb.  go,  126.                               .  (m)  lb.  106,  lOg. 

(k)  Cowp.  267  s  and  see  Figgot  t^.  (n)  See  BlockviU  v.  Asoott,  2  Eq. 

Pcnrice,  Com.  266.  Ca.  Abr.  659,  n.  (b. ) 

relieyt 
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relieve  on  the  mere  ground  of  accident  or  disability. 
How  can  it  be  ascertained  that^  in  the  cases  assumed^ 
the  parties  had  not  the  sickuesg  of  the  donee  of  the 
pow^^  or  his  absence  abroad^  m  their  contemplatioo  ? 
These  are  circumstances  of  ordinary  occurrence^  from 
sickness  few  are  exempt^  and  it  might  have  been  intend* 
ed^  that  during  the  party's  absence  from  his  friends^  or 
whilst  bis  mind  was  enabled  by  illness^  the  power 
should  not  be  executed. 


II.  l;he  docitritie  of  election  ftHmishes  another  prin- 
ciple in  favour  of  the  defective  execution  of  a  power,  al- 
though there  is  ne  ttieritorious  consideration  in  the  ap^ 
pointee.  The  foundation  of  election  U,  that  no  one 
shall  claim  under,  and  in  c^positiOA  to  the  same  in- 
strument ;  when  a  man  claims  under  a  deed,  he  muit 
claim  under  the  whole  deed  together  ;  he  cannot  take 
one  clause,  and  desire  the  -court  to  shut  their  eyes 
against  the  rest.  There  is  a  tacit  condition  annexed  to 
all  provisions  of  this  nature,  that  the  persofi  taking  do 
not  •disturb  the  disposition  which  his  b^iefactor  has 
made(o).'  ^his  prmciple  applies  even  to  interests  of 
persons  under  disabilities,  as  infants  and  married  wo- 
men ;  nor  is  it  material  whether  the  interests  are  imme- 
diate, remote,  contingent,  of  value,  or  not  of  value  (p)  ; 
and  the  rule  applies  as  well  to  copyhold  as  to  freehold 
estates  (5).     But  we  must  be  careful  to  distinguish 

{9)  Streatficld  v.  Strcatficld,  For.  (9)  Rumbold  v.  RamboW,  Wil- 

176.  son  V.  Mottflt,  J  Vest  jun.  85, 

(p)  » Vc8.  jun.  A60,  SffS,  697 ;  3  191 ;   Pettiwird  ^  Prcwot,   7 

Ve8.jun.3e53Ardcs01fev.Bca*  V0i.jUD.541. 
lUst,  2  Dick.  463. 

X  eases 
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cases  of  express  conditions^  which  clearly  are  not  casc^ 
of  election.  , 

It  is  well  established  that  an  heir  shall  be  put  to  bier 
election  where  the  estate  is  devised  to  him^  atthough  bjr 
the  rule  of  law  the  devise  is  inoperative^  and  he  takes 
by  descent ;  as  if  a  man  being  seised  of  some  lands  in 
tail,  and  also  of  others  in  fee>  devise  the  intailed  lands 
to  his  youngest  son^  and  the  fee  simple  estate  to  his 
eldest,  who  is  issue  in  tail ;  the  devise  to  the  eldest  is 
void,  and  he  takes  by  descent,  yet  nevertheless  he  shall 
be  put  to  his  eleetion  (r).  In  the  discussion  of  Thel- 
lusson  V.  Woodford,  Sir  Samuel  Romilly  put  it  as  a 
doubtful  point,  whether  the  heir  must  elect  where  a  le- 
gacy is  given  to  him,  and  an  estate  io  a  stranger/  and 
after  the  will  a  recovery  is  suffered  by  the  testator, 
whereby  the  will  is  revoked,  and  the  estate  descends  to 
the  heir,  and  he  thought  that  the  heir  could  not  be  put 
to  his  election  i  but  Alexander,  who  was  on  the  other 
side,  thought  it  was  a  case  of  election,  as  was,  be  said, 
every  case  in  tirhich  you  can  look  at  the  will.  The  poiot, 
howeTer>  seems  very  doubtful^  for  notwithstanding  that 
the  testator  intended  the  estate  to  go  to  tber  devisee,  yet 
tJu  will  being  revoked  as  io  the  devise,  although  by  coo* 
^  «truction  of  law,  there  seems  to  be  no  equity  attaching 
on  the  conscience  of  the  heir.  Independently  of  the 
question  of  election,  equity  could  not  relieve  the  devisee 
against  the  revocation  of  the  will. 

Where  interests  are  given  to  a  person,  and  to  j^iis  chil* 

|r)  MofE  «.  Mofdaoat,  2  Vcrn,  S6gi  and  see  White  v.  White, 
461 ;  Anoo.  6ilb.  £q.  Rep.  15 }  2  Dick.  522,  Reg.  ^ib.  B.  1774, 
Sss  Rich  9.  Cockd),  9  Vm.  Jan.       iU.  640— 6M. 
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irea  after  htm^  the  claim  of  the  parent  in  opposition  to  the 
willj  will  not  bind  the  children^  who  may  elect  for  them^ 
wWes  (s)»  In  one  case  it  seems  to  have  been  thoug^ht 
that  au  election  could  not  be  raised  upon  an  estate  set- 
tled with  several  limitations,  on  account  of  the  confu- 
sion which  would  ensue :  the  devise  would  sometimes 
be  good^  at  other  times  not^  as  the  devisee  in  remaiud^ 
submitted  to  the  will  or  not  (t),  but  this  objection  is 
|iot  now  attended  to. 

At  one  period  it  was  holden^  that  where  «  person  sup* 
poses  he  has  lawful  power  to  dispose  of  an  interest^  and 
this  appears  <m  the  face  of^  the  wiil^  it  is  not  a  case  of 
election^  as  it  could  not  be  proved  that  he  meant  to  dis- 
pose of  the  estate  if  he  had  known  he  had  no  power  to 
dispose  of  it  (t().  This  construction  ^has^  however^  been 
Tery  properly  overruled  (x),  upon  the  ground  of  the 
dai^er  of  speculating  upon  what  the  testator  would  have 
done  had  he  known  the  fact.  / 

It  follows  from  these  principles^  that  where  a  man 
having  a  power  to  appoint  to  A^  and  the  fund  in  default 
of  appomtment  is  given  to  B^  exercise  the  power  in  fa-- 
vour  of  €^  and  give  others  benefit  to  B^  although  the  exe« 
eution  is  merely  void  ( I  )^  yet  if  B  will  accept  the  gifls 

<*)  Ward  If.  Baugb,  4  Vc«.  jun.  {x)  Whi«ller  «.  Webster,  2  Ves. 

623  ',  see  Loug  v.  Long^  5  Ves.  jun.  367  ;   and  see  Wright  v. 

jun.  445.                              •  Rutter,  2Ve8.jun.673;   Rutter 

</)  Forresters. Gotten,  Amb.388.  v.  M'Lean,  4yet.  jun.531 ;  and 

j(u}  CuU  V.  Showell,  Ambl.  7^7;  see  Doe  r.^Lord  George  Caven- 

Wood.  A  pp.  dish,  4f  Term.  Rep.  741,  note. 

* 

(1)  This  perhaps  cannot  properly  be  called  a  defective  execution  o^ 
the  power,  as  C  was  not  the  object  of  the  power,  but  it  affects  the  re* 
aisiioder  so  as  to  put  the  partj'  iiititleil  to  it  to  his  election^ 
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cases  of  express  conditions^  "which  clear!  j  are  not  cascsf 
of  election*.  . 

It  is  well  established  that  an  heir  shall  be  pnt  to  hw 
election  where  the  estate  is  devised  to  hini,  although  hy 
the  rule  of  law  the  devise  is  inoperative^  and  he  takes 
by  descent ;  as  if  a  man  being  seised  of  some  lands  in 
tail^  and  also  of  others  in  fee^  devise  the  intailed  lands 
to  his  youngest  son^  and  the  fee  simple  estate  to  bis 
eldest^  who  is  issue  in  tail ;  the  devise  to  the  eldest  is 
void,  and  he  takes  b j  descent,  yet  nevertheless  he  shall 
be  put  to  his  eleetion  (r).  In  the  discussion  of  Thel- 
lusson  V.  Woodford^  Sir  Samuel  Romilly  put  it  as  a 
doubtful  point,  whether  the  heir  must  elect  where  a  le- 
gacy is  giv^i  to  him,  and  an  estate  io  a  stranger/  and 
after  the  will  a  recovery  is  suffered  by  the  testator, 
whereby  the  will  is  revoked^  and  the  estate  desc^mds  to 
the  heir,  and  he  thought  that  the  heir  could  not  be  put 
to  his  election ;  but  Alexauder,  who  was  on  the  other 
side,  thought  it  was  a  case  of  election,  as  was,  he  said, 
'every  case  in  t^hich  you  can  look  at  the  will.  The  point, 
however,  seems  very  doubtful^  for  notwithstandiiy  that 
the  testator  intended  the  estate  to  go  to  thsr  deviaee^  yet 
the  Witt  being  revoked  as  to  the  devise,  although  by  eon- 
^^truction  of  law,  there  seems  to  be  no  equity  attaching 
on  the  conscience  of  the  heir.  Independently  of  the 
question  of  election,  equity  could  not  relieve  the  devisee 
against  the  revocation  of  the  will. 
Where  interests  are  given  to  a  person,  and  to  }^  chtl'^ 


|r)  Nojs  9.  Mofdaoot,  2  Vera.  S6g ;  and  see  White  v.  White, 
S61 ;  Adoo.  Gilb.  £q.  Rep.  15 1  2  Dick.  522,  Reg.  ^ib.  B.  177^» 
Sse  Sicb  9.  Cockd],  9  Vm.  Jan.       4^.  CM-^SMS. 
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iLreD  after  him^  the  claim  of  the  pareat  in  opposition  to  the 
will^  will  not  bind  the  children^  who  may  elect  for  them-* 
jeWes  (s)«  In  one  case  it  seems  to  have  been  thought 
that  «u  election  could  not  be  raised  upon  an  estate  set-* 
tied  with  several  limitations,  on  account  of  the  confu^ 
tion  which  would  ensue  :  the  devise  would  sometimes 
be  good^  at  other  times  not^  as  the  devisee  in  remainder 
submitted  to  the  will  or  not  (t),  but  this  objection  is 
^ot  now  attended  to. 

At  one  period  it  was  holdeo^  that  where  «  person  sup* 
poses  he  has  lawful  power  to  di^ose  of  an  interest^  and 
this  appears  on  the  face  of  the  will^  it  is  not  a  case  of 
election^  as  it  could  not  be  proved  that  he  meant  to  dis- 
pose of  the  estate  if  he  had  known  he  had  no  power  to 
dispose  of  it  (tt).  This  construction 'has,  however^  been 
very  properly  overruled  (x),  upon  the  ground  of  the 
danger  of  speculating  upon  what  the  testator  would  have 
done  had  he  known  the  fact.  / 

It  follows  from  these  principles,  that  where  a  man 
having  a  power  to  appoint  to  A^  and  the  fund  in  default 
of  appointment  is  given  to  B^  exercise  the  power  in  fa- 
vour of  C^  and  give  others  benefit  to  B^  although  the  exe* 
eution  is  merely  void  ( I  )^  yet  if  B  will  accept  the  gifts 

ft 

(s)  Ward  p.  Baugb,  4  Vca.  jun.  (»)  Whistler  v.  Webster,  2  Ves. 

623 ;  see  Loug  v.  Long*  5  Vet.  jun.  307 ;   and  see  Wright  v. 

jun.  445.                               •  Rutter,  2Vefl.jua.673;   Rutter 

(/)  Forresters. Gotten,  Amb.388.  v.  M'Lean,  4yei.jun.531 ;  and 

^{ii)  CuU  V.  Showell,  Ambl.  /^ ;  sec  Doe  v.'^Lord  Greorge  Caven- 

Wood.  A  pp.  dish,  4^  Term.  Rep.  741 »  note. 


(1)  This  perhaps  cannot  properly  be  called  a  defective  executibn  or 
the  power,  as  C  was  not  the  object  of  the  power,  but  it  affects  the  re* 
maioder  so  as  to  put  the  partj  iiititie^  to  it  to  his  electioa. 
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to  him^  he  must  convey  the  estate  to  C  according  to  the 
appointment  (y).  So  where  a  power  it  to  appoint  to 
two^  and  he  appoints  to  one  only^  and  gtres  a  legacy  to 
the  other^  that  is  a  case  of  election  (z).  But  wheri^ 
there  is  no  other  fund  than  that  appotUted,  the  doctrine 
of  election,  which  depends  Upon  coRipeniation^  cannot 
apply  ;  as  where  under  u  power  to  appoint  to  children, 
the  hther  appoints  it  improperly^  any  icbihi  '«say  set 
it  aside^  although  a  specific  part  is  appointed  to  him,  for 
the  doctrine  of  election  can  never  be  applied  but  where. 
If  jm  election  is  made  eonirary  to  the  iastrttmeiit,  the  ift- 
terest  that  would  pass  by  it  can  be  laid  hold  of  to  com* 
peisale  for  what  is  taken  away  ;  therefore  in  all  cases 
tikere  mmt  be  some  free  disposable  property  giV^ntothc 
person,  which  con  be  made  a  compMsation  for  wfaattiis 
testator  lakes  away  (tf )« 

To  raise  a  question  of  dection,  the  intoi)tien  to  pass 
the  particular  estate  must  appea:r  upon  the  fete  of  the 
instrument ;  it  cannot  be  compelled  on  any  thing  de- 
hors (6).  But  still  extrinsic  evidence  has  been  allowed 
to  shew  what  the  testator  considered  as  his  estate,  and 
consequently  to  determine  what  passed  under  a  gefieml 
devise  so  as  put  a  party  to  his  election  (c)« 

In  all  the  foregoing  cases  we  cannot  fail  to  have  ob- 

(y)  Whistler  v.  Webster,  2  Vcs.  (r)  See  Pulteney  v.  Dariiogtoo,  t 

jun.  367.  Bro.  C  C  223  ;  Pole  «r.  Lord 

{%)  Wollen  V.  Tanner,  5  Vof.JQo.  SoinerB,    Drace  v.  DenisoOi  0 

218.  Vet.  jun,  309,  365  s    and  let 

{a)  Bristow  V.  Warde,  2Vei.juQ.  Wright  «.  Ratter,  2  Va.  jim« 

336«  67s ',  Ratter  9.  M'Lean,  4  Vei. 

^(h)   StrattoD  v.  Best,  I  Ves*  jun.  jan.  531 ;  but  see  Forrester  «• 

285  ;    Finch  «.  Finch,  U.  535 1  Gotten,  Ambl.  389* 


see  Jadd  v.  Frattj  13  Yes.  jun* 
168 


senred^ 
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•erred,  thM  tiie  interest  did  not  pass  Uy  the  instrument^ 
but  still  som^  nice  distinctions  have  been  taken  as  to  the 
legal  capacity  of  the  d^visor^  and  the  validity  of  the  in- 
struipeqt  to  pais  the  interest  in  c%se  he  bad  actually 
been  entitled  to  it  in  bis  own  right. 

This  doctrine  waft  first  discussed  in  a  case  of  frequent 
reference  (d).  There  an  infant  having  personal  c^ts^te^ 
of  which  she  had  ability  to  dispose,  and  a  power  over  a 
real  estate^  to  which  she  was  entitled  in  default  of  ap- 
pointment, bequeathed  the  personalty  to  her  only  child, 
aiod  appointed  the  estate  to  strangers*  And  Lord  H^rd- 
wicke  held  the  appointment  to  be  void ;  and  that  this 
was  not  a  case  of  election,  as  the  will  was  void  as  to  the 
real  estate^  because,  as  be  observed  in  aoother  case,  (e) 
of  her  infancy,  and  he  added,  as  it  would  if  she  had 
been  a  feme  covert  (/).  ThU  wa$  a  disabtltty  in  the 
person. 

Lord  Hard  wicke  said,  it  was  like  the  case  where  a  man 
executed  a  will  in  ih^  presence  of  two  witnesses  onlyi 
and  devises  his  real  estate  from  his  heir  at  law,  and  the 
personal  estate  to  the  heir  at  law^  this  is  a  good  will  as 
to  personal  estate ;  yet  for  want  of  being  executed  accord- 
ing to  the  statute  of  frauds,  is  bad  as  to  the  real  estate, 
and  he  said  he  should  in  that  case  be  of  opinion,  that  the 
devisee  <if  the  real  estate  cauld  not  compel  the  heir  at 
law  to  make  good  the  devise  of  the  real  estate  before  he 
could  entitle  himself  to  his  personal  legacy,  becauso 
i^ere  was  uo  will  of  real  estate  for  waot  of  proper  fornvi 
and  ceremonies   required  by  the  statute.    This  doc- 

{d)  Hearle  v,  Gkeenbank,  a  Atk.     (/)  See  snd  consider  Rich  v.  Coc- 

6g5  :  1  Yes.  208.  kell,  g  Ves.  jun.  86^. 

(«)  1  Ve*.  J4. 

X  S  trine 
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trine  has  been  recognized^  and  acted  upon  by  Lord  AI- 
vanley  (g)^  Lord  Kenyon  (A),  and  Lord  Eldon  (f ) ;  for 
although  the  will  cannot  be  read  without  tlie  devise  in 
it,  yet,  as  Lord  Alvanley  correctly  expressed  it,  a  judge 
can  say,  for  the  statute  of  frauds  enables  him,  and  he 
is  bound  to  say,  that  if  a  man  by  a  will  unattested  gives 
both  real  and  personal  estate,  he  never  meant  to  give  the 
real  at  all  ( A:). 

Lord  Hardwicke,  however,  determined,  that  where  an 
express  condition  is  annexed  to  the  personal  legacy,  the 
heir  at  law  must  make  good  the  devise  of  the  realty,  or 
give  up  his  legacy  (/)  ;  and  although  this  distinction  has 
been  constantly  disapproved  of,  yet  it  has  always  been 
acted  upon,  and  cannot  now  be  disturbed  (m)  ( 1  )• 

(g)  Ex  parte  the  Earl  of  Bchester,  (k)  Buckeridge  v.  iDgmn,  3  Vo. 

7  Ves.  juD.  372.  jun.  666. 

(A)  Carey  v.  A»kew,  SVes.  jon.  (/)  Bougfaton    v.  Boughton,    % 

492,  cited  by  Romilly;  and  in  Vea.  12. 

the  argument  of  Thellasson  and  (m)  Carey  v.  Askew,  Sheddoo  t. 

Woodford,  infra,  MS.  Goodrich,  uhi  sup. ;  and  XheUoi- 

{O'Sbeddon  t.  Goodrich,  8  Vet.  aoav.Woodford,  infra, 

jun.  481. 

Apoiot 


OJ  In  Tbellosson's  case  Lord  Erakine  said,  the  general  case  of  electioa 
is  good.  As  to  the  excc^ons,  an  infent  may  bequeath  hit  personallj, 
but  not  fo  as  to  bis  rea]  ty .  Ao  infant  having  real  and  personal,  and  hav- 
ing both  capacity  and  power  to  bequeath  the  personalty,  gives  the  per- 
sonalty oader  tlie  idea  that  he  can  dispose  of  his  realty ;  now  I  conceive, 
with  sobrotssioB,  that  the  in£iut's  will  maybe  read.  If  I  had  originallf 
had  to  decide  this  point,  I  would  have  held  it  a  case  of  election  j  so  of  a 
feme  covert,  I  want  to  know  why  t)ie  husband  should  not  be  put  to  bis 
election  3  I  cannot  see  the  common  sense  of  that  exception,  but  I  aaa 
bound  by  authorities ;  so  where  a  will  is  executed  in  the  presence  of  two 
witnesses,  why  should  it  be  read  so  at  to  give  the  heir  the  persooaltj  ?  I 

^  wooU 
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A  point  lately  arose  in  the  great  cause  of  Tbellusson 
mnd  Woodford  {n),  which  again  called  this  doctrine  into 
question.  Thellusson  by  his  will  duly  executed  to  pais 
real  estates^  gave  legacies  to  his  heir  at  law^  and  direct- 
ed that  all  contcacts  for  the  purchase  of  estates,  which 
he  should  enter  into  before  bis  deaths  should  be  com« 
pleted  by  his  trustees^  who  should  stand  seised  thereof 
to  the  uses  mentioned  in  his  will.  He  did  purchase 
estates^  and  did  not  republish  his  will.  Some  were  ac** 
tually  conveyed  to  him,  the  contracts  for  others  remain- 
ed in  fieri.  The  question  was^  whether  the  heir  should 
be  ptit  to  his  election.  The  case  was  elaborately  ar- 
gued. The  principal  argument  for  the^heir  at  law  was^ 
that  there  was  no  case  in  which  the  heir  at  law  was  put 
to  his  election  as  to  estates  which  came  to  him  as  heir. 
This  was  strongly  urgcd^  and  the  case  was  distinguish- 
ed from  cases  of  express  conditions ;  and  it  was  neatly 
argued^  that  there  were  three  requisites  to  a  devise^  Ist, 
age ;  2dy  possession  ;  and  3d^  three  witnesses ;  and  that 
any  will  in  which  any  of  these  was  wanting  was  void, 
and  not  a  case  of  election.  Well^  here  the  second  was 
wanting^  and  the  question  of  election  could  not  arise  any 

(«)  Sec  4Ve«.  jun.  235—237. 


would  never  have  given  him  the  legacj.  How  fmre  the  laws  of  England 
would  be  were  it  not  for  these  subtleties !  But  1  dare  not  decide  this 
fase  against  the  authority  of  Lord  Hardwicke.  MS.  In  Carey  v.  Askew^ 
as  stated  by  Sir  Samuel  Romilly,  Lord  Kenyon  said,  he  should  hive  Ibuiid 
it  difficult  to  distinguish  the  cases ;  but  he  felt  himself  bound  by  Lord 
Hardwicke's  decision,  although  he  thought  Boughton  t^.  Boi:^htoQ 
wrong.  It  was  settled  that  the  heir  could  not  be  put  to  his  election 
without  an  express  condition,  and  you  cannot  presumtf  a  condition.  Ex« 
press  conditions  were  not  like  this  case.  MS. 

:( 4  mora 
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more  than  if  the  devisor  had  been  an  infaiit.  On  the 
other  fide  it  was  insisted,  that  there  being  no  disability 
in  the  person  of  the  detisor^  this  was  a  case  of  election* 
Suppose  a  legacy  to  be  given  to  a  stranger^  and  a  le- 
gacy to  the  heir,  and  a  devise  of  the  stranger's  estate 
to  a  third  person ;  that  it  was  said  was  a  case  of  elec- 
tion. Then  suppose  the  testator  ta  purchase  the  estate, 
how,  it  was  asked;  could  that  be  said  not  to  be  a  esse  of 
election.  Lord  Chancellor  Erskine  rightly  detennined 
that  the  heir  should  bej^iit to  his  electioii(o}. 

A  person  is  never  put  to  his  election  till  the  funds  are 
clearly  ascertained,  so  that  he  may  know  exactly  wliat  he 
is  to  receive  as  a  compensation  for  that  which  he  gives 
up  (p ) ;  and  the  party  may  file  a  bill  to  have  the  state  of 
the  fund  ascertained  (q%  Where  the  rtate  of  the  fund  is 
free,  and  the  party  haa  acquiesced  a  Icmg  time,  he 
will  be  held  to  have  elected^  although  be  has  not  ex- 
pressly done  so  (r),  bnt  where  the  fund  is  embarrassed, 
e  long  acquiescence  has  been  held  not  to  bind  the  clai^ 
mant  (9)  J  and  a  fortiori  the  mere  receipt  of  gifts  under 
theSnll  for  a  short  period  will  not  have  that  effect  (t); 
koA  where  a  widow  releaaed  her  dower,  and  elected  to 
take  under  her  husband's  will,  and  the  provision  for  her 
was  afterwards  claimed  by  creditors,  she  was  allowedto 
resort  to  her  dower,  notwithstanding  her  election  (»). 

(•)  ThcUuwon  v.  Woodford,  Aug.  (s)   Bcaulicu  v.  Lord  Csrdigap, 

1806,  MS-  Ambl.  533,  6  Bro.  P.  C  231; 

(p)  Wake  V.  Wake,  1  Vcg.  jun- ;        sec  1  Ves.  jun.  172, 3S65  YaJe 

And  see  2  Ve«.  jon,  S70,  v.  Mosely,  5  Ves.  jaD.483, 49». 

(q)  Butrickc  v.  Broadhurst,  1  Ves.  (<)  Wake  v.  Wake,  1  Ves.  'fta. 

juo.  171,  3  Bro.  C.  C.  88.  335  5  Rumbold  v.  Rmnbrfd^  ^ 

(r)  Butricke  v.  Broadbur8t,ii£i  sup.        Ves.  jun.  ff5«  . 

Ardcsoifc  V.  Bennet,  2  Dick,  (u)  "Kidney  v^Cousmakcr,  12 te». 

4G3.  jun.  138.  ; 

f 
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If  the  party  has  mortgaged  tlie  tntereat  he  takes  m 
his  own  rigfatj  and  then  is  suffered  to  elect  to  take  un- 
der the  will^  the  mortgage  must  be  satisfied  out  of  the 
interest  provided  for  him  by  the  will  (x). 

Where  the  ehiimant  is  an  kifant^  or  feme  covert^  it  is 
usually  referred  to  the  master  to  see  which  is  most  tor 
their  benefit,  to  take  under  or  against  the  will^  but  where 
the  interest  given  by  the  will  is  manifiestly  a  beti^  inte^ 
restj  no  reference  will  be  made  (y). 

Where  a  person  elects  to  take  in  oppositieit  to  the  will, 
the  interest  given  to  him  will  be  applied  in  compensa^ 
tion  of  the  disappointed  devisees  (z).  But  the  estate 
thus  taken  in  opposition  to  the  will^  of  course  vests  in 
the  party  with  all  the  legal  consequences  attached  to  it. 
Thus  where  a  tenant  in  tail  devised  away  tiie  estate^  and 
gave  the  issue  in  tail,  who  was  a  married  woman,  and 
also  her  husband,  othfflr  benefits  by  bis  will,  she  elected 
to  take  her  estate  tail  in  opposition  to  the  will,  but  her 
hnsband  of  course  took  under  the  will,  tlhen  his  wife 
died,  and  he  entered  as  tenant  by  the  curtesy ;  and  it  was 
contended,  that  as  he  took  under  the  will,  he  could  not 
claim  in  opposition  to  it ;  but  it  was  ruled,  that  his  w^ 
took  the  estate  with  ail  its  legal  incidents,  and  that  con* 

I  sequently  he  was  entitled  to  be  tenant  by  the  curtesy  in 
right  of  her  seisin,  although  he  claimed  under  the  will 

jin  his  own  right  (a). 

Closely  allied  to  election,  is  the  doctrine  of  satisfac- 
tion :  where  the  interests  of  the  objects  of  the  power  are 

\x)  Rnmbold  v.  Rombold,  3  Ves.  (x)Anon.  Gilb.  Eq.  Rep.  15  j  Ward 

I   jun.  &5.  V.  Baugh,  4  Ves.  jun,  627. 

^y)  Wilson  V.  Lord  Joha  Town-  (a)  Lady  Cavan  r.   PuUency,  2 

I   abend,  2  Vea.  iun»  6g^.  Ves.  joo.  £44;  3  Vet.  jan.  384. 

i  satisfied 
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satisfied  by  the  done?  of  the  power^  their  claim  on  th<^ 
fund  ceases  (b).  As  this  question^  ho^cYer,  seldom 
arises  upon  powers^  and  as  the  doctrine  of  satisfaction  it 
already  discussed  by  other  writers^  I  shall  not  stop  to 
enquire  what  is  in  equity  deemed  a  satisfaction.  But 
it  may  be  remarked^  that  as  in  cases  of  election^  so  in 
cases  of  satisfaction  parol  evidence  is  admissible,  to  shew 
that  the  testator  considered  the  property  subject  to  the 
power  as  part  of  his  own  property  (c).  And  to  create  a 
case  of  satisfaction^  a  gift  must  move  from  the  person  him- 
self4  Therefore^  if  a  man  having  a  charge  on  his  estate^ 
and  also  a  power  over  his  wife's  estate^  both  in  favour  of 
his  child,  appoint  a  sum  to  be  paid  to  the  child  out  of  his 
wife's  estate  in  satisfaction  of  the  charge  on  his  ovm^  the 
declaration  as  to  the  satisfaction  will  be  entirely  void 
(d).  Satisfaction  can  never  be  presumed  where  the  in« 
tention  of  the  donor  is  expressly  stated^  as  where  a  man 
by  his  will  i^points  a  portion  under  a  power>  and  gives 
an  annuity  out  of  his  own  property  to  the  same  child, 
and  then  upon  marriage  gives  the  child  a  portion^  whicb 
he  declares  to  be  in  satisfaction  of  the  annuity  given  by 
the  will>  no  presumption  of  satisfaction  can  be  raised  as 
to  th$'  portion  appointed  under  the  power  (<}• 

lb)  Smith  V.  Lord  Camelford,  2  (d)  Roberts  v.  DixalU  2  Eq.  Ca. 

Ves.  jun.  698  i  Folkes  v.  West-  Abr.  6&,  pi.  19.  See  the  case  in 

eni»  9  VesJun.  456,  see  post  ch.  9,  s.  8,  infra. 

Xc)  Hinchliffe  v.  Hinchlifle,  3 Ves.  {§)  Barges  v.  Mawbey,  10  Vei 

Jan.  516;  and  see  Druce  v.DeDi-  jun.  31Q.                                ' 

4011.  6  Ves.  jun.  309 
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OF   NON-EXECUTION* 

iboME  of  the  cases  in  the  precediog  section  are  in  strict* 
ness^  cases  of  uon-executioo^  where  the  remainder-man 
is  compelled  to  make  good  the  disposition^  on  the  ground 
of  fraud  or  election ;  but  putting  aside  these  cases^  al* 
though  equity  will^  as  we  have  seen^  in  favour  of  a  pur- 
chaser^ creditor^  wife  or  child^  supply  the  defective 
execution  of  a  power^  yet  it  is  an  immutable  rule^  that  a 
non-execution  shall  never  be  aided  (a ) .  It  is  no  ground 
for  relief  that  the  party  intended  to  exercise  his  power^ 
but  was  prevented  by  sudden  death  (6).  We  have  seen 
that  where  a  man  has  a  general  power  of  appointing  a 
f und^  and  he  exercise  the  power  in  favour  of  a  volunteer, 
equity  will  in  exclusion  of  the  appointee,  seize  upon  the 
fund  as  assets  for  the  payment  of  the  debts  of  the  person 
executing  the  power,  but  if  the  party  will  not  execute 
the  power,  the  court  cannot  compel  him  to  do  so,  nor 
can  it  affect  the  fund  subject  to  the  power,  in  favour  of 
the  creditors^  for  that  would  be  against  the  nature  of  a 
power  which  is  left  to  the  free  will  and  electicm  of  th^ 
party  to  execute  it  or  not,  for  which  reason  equity  will 
Hot  say  he  shall  execute  it,  or  do  that  for  him  which  be 

(a)  Arundell  «.  Philpot,  2Vero.  6^;        dy«  1  Yes.  jan.  272. 
Tomkyn  r.  Sandys,  2  P.  "Wins,     (b)  See  Piggot  v.  Peniice,  Com. 
22a,  n.  Wilm.  23  ^  BulU  Var*       250-,  Gilb.  £q.  Rep.  138. 

does 
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does  not  think  fit  to  do  himself  (r).  This  may  seem 
rather  a  refined  distinction^  but  it  is  well  establish- 
ed (^rf). 

But  in  laying  down  this  broad  rule^  we  must  be  care- 
ful  to  distinguish  between  mere  powers^  and  powers  in 
the  nature  of  trusts.  The  distinction  between  a  power 
and  a  trusty  is  marked  and  obvious.  *'  Powers/'  as 
Lord  C.  J.  Wilmot  has  said  (e)  ^  are  never  imperative: 
they  leave  the  act  to  be  done  at  the  vnll  of  the  party  to 
whom  they  are  given*  Trusts  are  always  imperative^ 
and  are  obligatory  upon  the  conscience  of  the  party  in* 
trusted/'  But  sometimes  trusts  and  powers  are  blended ; 
a  man  may  be  invested  with  a  trust  to  be  effiscted  by  the 
execution  of  a  power  given  to  him^  whieh  is  in  that  case 
imperative ;  and  if  he  refuse  to  execute  it^  or  die  with- 
out having  executed  it^  equity  on  the  general  rule  that 
the  trust  is  the  land  (f),  will  cvry  the  trust  into  execu* 
tion^  at  ike  expense  of  die  remainder-man^  and  without 
any  regard  to  the  person  in  whose  favour  it  is  to  be  exe- 
tuted^  being  a  mere  volunteer^  and  not  a  purchaser, 
creditor,  wife  or  child.  This  is  the  case  where  a  foroer 
is  given  by  a  will  to  trustees  to  sell  an  estate^  and  ^y 
the  money  upon  trusts^  The  power  is  in  the  nature  of  a 
trust.  The  legal  estate,  until  the  execution  of  the  power, 
cf  course  descends  to  the  heir  at  law  (g),  and  if  the 
power  be  defeated  at  law,  by  the  death  of  the  person  ta 

« 

<e)  Per  Mater  of  tbe  ReUs,  in  (/)  See  Barrets  v.  Whettc,  I 

ToUet  V.  Toilet,  2  P.  Wms.  Blackst.  162,  per  Lord  Mao»* 

489.  ^^^' 

(i)  HoUocs  t),  Ccghill,  7  T^  Jup.  (i)  Wamcford  ^.Thompson,  sYo. 

499, 12  V<^. JQo.  TOBiHijm  v.  jun.  9lh  Hiltoo  v.  Kenwoitl]J>  ^ 

Oliver,  13  Ves.  1 14.  £a8t,553>  and  lee  Co.  litt  23fi  »• 

{e)  Wilm.  23. 

whom 


or  No^-fi^fiCtfrtoK. 
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^boin  it  wafc  given,  the  legal  estate  would  rejnain  in  the 
heir  Ht  law  ft)r  hid  own  benefit,  but  equity,  by  ^reasi^ti  of 
the  trurt,  win  tompel  th^  heir  to  join  in  the  sale  of  the 
estate  for  the  putposes  designated  by  the  testatof  (fe) ; 
and  on  the  same  printipfe,  th^  s»m*  equity  i^  attended 
to  4^se  cales,  wh^re  altholigh  in  Words  ti  p&^et  H 
^Wn,  yet  it  never  arises  by  reason  ofthe  testator  having 
Emitted  to  appoint  aoine  person  to  etecnte  it  (  2). 

The  question  wfaeth^  a  pbwer  is  simply  snell^  M*  a  pow- 
er in  the  nature  of  a  trust,  Frequently  arises  <Oki  a  pdwer 
to  appoint  to  childrtti  ( it ) .  In  ftrewn  v.  fti^  {I)  Lord 
BViotl^stated  the  pf mciple  of  alltheMsMMi  thift  subject 
to  *o,  that  if  the  poweir  Is  a  power  which  it  ti  the  duty 
of  thfe  party  to  execute,  ttiide  his  dnty  by  tlrt  requitdtion 
of  the  will,  pot  npoh  him  tts  such  by  thte  tcistatdir,  ^b6 
has  ^^^  bifti  ^ti  interest  e!}!ctiensive  enough  ¥6  ^tiable  him 
to  discharge -ft,  he  is  a  ttuslfee,  for  the  e^iCfercise  of  ttie 
pow«r,  add  'fiotafrhdVingadiirctetlbft  wlrether  he  ^11  ex- 
creiic  it  or  ntft ;  tod  the  court  Mdpts  the  |)rlrteipte  k\  to 
trusts^  and  "itf^'not  permit  his  fiegligence,  accident  tfr 
other  cinium9ka9«^,  to  disappoint  tht  interests  of  thoS6 
for  whose  behiefit  tie  ii  ealM  ttpon  to  execute  it. 

In  Harimg^u  Olyn  (w),  Harding  devised  certain  arti- 


Ca,35  i  GwiUiflmt  v,  RowcJ,  Hard. 
i04 ;    Auby  v.  boyl,'  1  Cha*  Ca, 
180  cited,  reported  in  1  Cha.  Rep. 
SQ,  nom.  Amby  v,  Gower,  and  see 
Witchcot  V  Souch,  1   Cha.  R«p. 
97. 

(f)  Hyer  'o.  Wordak>  2  Freem. 
135,  cited  3  liocton  v.  Locton,  2 
Freem.  156 1  Pittt;I>elham  1  Cha. 
Ca,   176,   1   Cha.    Rep.  149,  2 


u  184,  1  Ler.  SM,  tHii^ 
wasQgpiDft  the  tnist.  bat  rtveMetl 
in  Dom.  Proc.  and  gee  CarviU  v. 
Carvill^  2  Cha.  Rep.  1^6. 

(k)  See  Jones  V.  Clough^  2  Ves« 
S67,  and  ate  5  Veg.  jun.  856. 

{I)  8Ves.jun.574* 

(m)!  Atk.  AS^i  8.  C.  stated  from 
the  Register's  boDk»  5  V^.  Jan. 
501  i  8  Vefc  jutt.  671,  from  Mf. 
Jpddrell's  note. 

cles 
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cles  to  his  wifcj  ^'  but  did  desire  her,  at  or  before  ber 
deaths  to  give  the  same  unto  and  amongst  such  of  hU 
own  relations  as  she  should  think  most  deserving  anjl 
approve  of."  The  Master  of  the  Rolls  held  this  to  be  a 
trust  for  the  relations^  in  default  of  appointment.  He 
said  that  it  operated  as  a  trust  in  the  vifie^  by  way  of 
power^  of  naming  and  apportioning^  and  her  non*perfonn- 
ance  of  the  power  should  not  make  the  devise  void^  but 
the  power  should  devolve  on  the  court* 
.  So  in  (a)  Brown  v.  Uiggs^  a  leasehold  estate' was  be- 
queathed to  A ;  and  ^fter  directing  him  to  pay  certaia 
suniSj  the  testator  empowered  him  to  employ  the  residue 
of  the  rent  to  such  children  of  my  nephew  SamuelBrowa, 
as  the  said  A  shall  think  most  deserving,  and  that  will 
make  the  best  use  of  it;''  and  this  was  considered,  in  de- 
fault of  appointment,  as  a  trust  for  all  the  children^ 
This  decree  was  affirmed  by  LordAlvanley,  M«  R. ,  on  a 
rehearing(o  )and  also  by  Lord  Eldon^  upon  an  appeal(p). 
But  very  nice  distinctions  are  takn  in  these  eases^ 
Thus  in  the  Duke  of  Marlborough  v.  Godolpbin  ( 9 )  A 
devised  a  legacy  of  3Q,QC0l.  to.  his  wife  for  life,  ^'  and 
after  her  decease  to  be  divided  and  distributed  to,  and 
amongiit  such  of  his  children,  and  in  such  manner  and 
proportion  as  she  by  any  deed,  &c.  should  direct  and 
iq^poiut,  and  for  no  other  purpose  whatever/'  Lord 
Hardwicke  held  it  to  be  a  mere  power,  and  not  a  trust 

/«)  Brown  «.  Higgf ,  4  V«.  jun.  C.  fi88,  and  4  Ve«.  jun.  792^ 

•   708.  D.  (a)  i  Davy  v.  Hooper,  2Vctd. 

(0)  5  Ves,  jun.  495.  605  j  1  Bra  P,  C-  S51 

{f)  8  Ves  yah.  56l ;  and  see  Paul  (f )  Duke  of  Marlborough  v.  Co" 

V'  Compton,  ibid  375 ;  Cruwys  dolphin,  2  Ves«  6l  ^    5  Ves.  joo^ 

9.  Colnum»  9  Ves.  jnn.  319 ;  and  S06,  stated  from  Reg.  Lib.  S,  C. 

a^  Madoc  V.  Jackson,  2  Bro,C.  MS. 
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for  the  children^  ia  default  of  appointaieot  (r).  He 
-appears  to  have  drawu  a  diatinctioD  between  a  bequest, 
"'  mmongst  my  children,  as  A  shall  appoint/'  which  he 
considered  as  a  trost^  and  a  bequest  amongst  such  of 
his  children/'  &c.  which  he  held  to  be  a  mere  power. 
He  considered  the  power  in  the  principal  case,  as  given 
4o  secure  her  the  respect  of  her  children.  In  Brown  v. 
HiggSj  upon  the  appeal^  Lo^d  Eldon  observed^  that  the 
Duke  of  Marlborough  v.  Lord  Godolphin,  was  certainly 
yery  difficult  to  reconcile  with  Harding  v.  Glyii,  or  with 
the  case  before  him.  But  the  question  was  not,  whether 
one  case  was  to  be  reconciled  with  others,  but,  whether 
all  the  cases  had  gone  upon  a  principle,  which  proifessed 
to  save  whole,  Harding  v.  Glyn.  Lord  Hardwicke  in 
the  Duke  of  Marlborough  v.  Lord  Godolphin,  did  not 
say,  that,  where  there  is  a  power,  and  it  is  made  the  duty 
cf  the  paf  ty  to  execute  it,  and  he  would  not  execute  it,'  in 
such  a  case  this  court  would  not  act :  but  he  collected 
from  the  scope  ^nd  object  of  the  disposition  in  that  case, 
taken  altogether,  the  opinion,  that  it  was  a  case  in 
which  the  person  having  a  power  to  dispose  of  the  sum 
of  SQ»000^  had  a  mere  power,  not  clothed  with  any  duty 
requiring  her  to  execute  it ;  and  therefore  as  to  what 
was  not  disposed  of^  the  court  could  not  interfere  («)• 
In  another  passage  his  Lordship  said,  that  the  case  of 
Harding  v  Giyn^  could  not  be  got  rid  of  by  saying  it 
was  a  singular  case,  and  that,  it  was  difficult  to  reconcile 
all  subsequent  cases  with  it;  for  that  case  had  been 
treated  as  a  clear  authority,  probably  for  the  whole,  cer- 

(f )  And  ice  Bull  v.  Vardy,  l  Ves-  jan.  2;0;  Taiiget  v  Oaunt  1  P.  Wms* 
4$X  {s)  8  Vet.  jun.  ^69, 570. 

tainly 
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tainly  by  his  own  experience^  for  «  Terj  considerable 
part  of  the  time  elapsed  since  thatjud^ent  wa«  pro- 
nounced. 

In  the  before-^mentioned  case  of  Brown  v.  Higgs^  on^ 
e^ate  was  devised^  ^^  to  one  of  the  sons  of  raj  nephew 
Satfiuel  Brown^  as  he  shall  direct  by  a  conveyance  in  his 
life-time^  or  by  his  will/'  This  point  did  not  call  for  a 
^decfsion^  bnt  Lord  AWanley  seemed  to  think  it  a  ivere 
powor.  Lord  Eldon's  opinion  caimot  be  easily  ascer- 
tained (t). 

There  is  4  elass  of  cases  where  the  bequest  is  con- 
sidered not  as  a  power  in  the  natere  of  a  trusty  bot  as  a 
pawer  w|t&  a- bequest  o^ertot'he  object  of  it  in  defauK 
Off  appoJotneat^  by  imptteMion.  In  many  instances  it  is 
difficult  to  disiM^ish  the  cases. 

Th«i  in  Mason  v.  Limfoery  {v)y  a  bequest  to  A  for  life, 
when  <the  testator  '^<lesii>ed  -at  his  death  to  give  it 
mnoii^  1ms  dhitdf en,  and  ttie  cbildneti  of  bis  saad  daugh- 
ter, as  he  ehoutd  th^ik  fit/'  w«  lioiden  by  Lord  Talbet 
to  be  adevisrtothe  children  in  de^lt  of  appointment, 
and  tile  ohtldiien  were  aceordkigly  decreed  to  be  entitled 
to  tlie  fund,  although  A  died  in  the  iife-time  of  die  tes- 
tator.    And  ther^are  other  cases  to  4he  tame  eieet  (j). 

(0  8  Ves.  Jan.  57&  fromLib.  Rtg.  i  Reade  v.  Readt, 

(tt)  T.  Term  1734,  MS.  5  Vet.  jnn,  744;  LoDgmore  «. 

\j:)  Witts.  V.  Boddington,  SBro.*  Broom^  7Yc$,iuD,  134. 
C.  C.  99 :  i Vsft.  )«ii.  403,  ttated 
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CFIAPTER    VII. 

OF  RELIEF  AGAINST  THE  ACTUAL  EXECUTION  OF 

POWERS. 


SECTION  L 

07  TOID  EXECUTIONS  BY  TH£  GENERAL  RULE  OF  LAW. 

Xn  the  last  chapter  we  considered  in  what  cases  a  de^- 
fective  execution  of  a  power  would  be  supported^  and 
we  are  now  to  enquire  in  what  instances  the  actual  exe- 
cution of  a  power  may  be  set  aside,  although  the  solem- 
nities required  by  the  deed  creating  the  power  have 
been  duly  adhered  to.  This  our  present  enquiry  may 
be  divided  into  two  branches  ;  1.  Where  the  instrument 
may  be  avoided  at  law.  2.  Where  equity  only  can  re- 
lieve. 

And  first,  an  instrument  executed  under  a'power  may 
be  avoided  at  law  on  the  same  grounds  as  deeds  in  ge- 
neral may.  To  enter  into  the  consideration  of  all  the 
rules  on  this  head  would  be  an  unpardonable  digression^ 
but  their  leading  features^  with  reference  to  cases  likely 
to  arise  upon  the  execution  of  powers^  may,  perhaps^ 
without  impropriety^  be  here  stated.  They  form  a  link 
in  the  ckain  of  our  subject. 

If  then  an  instrument  be  altered  by  rasure  or  other^ 
wise  in  a  material  part  by  the  person  for  whose  benefit 

T  it 
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it  was  intended^  the  deed  becomes  absolutely  void  (a)^ 
The  opinion  formerly  was,  that  a  rasure  by  a  stranger, 
would  have  the  same  operation  (fr);  but  it  hath  lately  been 
very  properly  decided  otherwise  (c)  ;  for  it  should  seem 
that  the  true  ground  of  the  rule  is  the  fraud  of  the  party 
interested.  And  since  the  statute^ of  frauds  {d),  the 
mere  cancellation  of  an  instrument  will  not  defeat  the 
estate  created  by  it  (e). 

If  a  power  be  executed  as  a  consideration  for  stifling 
a  prosecution  for  perjury^  the  ex;ecution  is  merely  void  t 
non  est  factum  may  be  pleaded  to  the  deed  at  law^  and 
the  q>eeial  matter  g^ven  in  evidence  (/)^  although  the 
opinion  formerly  was^  that  equity  only  could  relieve 
where  the  oonsideration  did  not  appear  on  the  face  of 
Ae  dfed.  So  an  execution  of  a  power  as  an  inducemait 
to  a  woman  to  live  with  the  party  ia  a  state  of  prostitu- 
tiottj  is  void  (^g),  but  where  it  is  a  compensation  for  the 
loss  of  virtue  after  cohabitation,  or^  as  it  is  termed,  pra^ 
mium  pttdicitia,  the  consideration  is  good^  and  the  dee4 
cannot  be  avoided  (jh),  unless  the  man  was  married  it 
the  time  of  the  cohabitation^  and  the  woman  was  aware 
of  this  fact  (i),  or  unless,  according  as  it  should  seem 

to  Lord  Hardwicke's  opinion,  the  woman  was  previooslj 

# 

(4)  Whdpdale*8  case,  S  Rep,  1 19,  a.        347;  and  see  Edgecombe  v.UM 

{b)  Pfg<oi*s  cBtCii  1 1  Rep.  %7,  a*  S  East,  294. 

(i)  Haofrse  v.  Bwakf,  6bit»  (g)  Walker  i^  Parkinib  •  Mm. 

3ia  IS6%. 

<i)29Car.2.e.3iS.3.  (*)  Maichk»cssof  Annaiidik^. 
(e)   M'Gentus   v.   M'Odleo^,        Hams,  2P.  Wms.  4SS|  Tor- 

Gilb.  Eq.  Hep.  38Ss  Roe  v.       oer«,  Vaiq^,  9  WBs.  SS§} 

Aichp.ofTork,eEast86s  aod       HiUnbapeBccr.AinbLMl. 

•eeLeaGh«.X4ech,aClia.Ri^  (0   Priost  «,  Panot*  aVes.  lA; 

aa»  which  waibdbratbaatatate.       and  aee  LadjCo&Vosi^lF* 
(/)  CoUiDs  w.  Slanteis,  8 Wils.       Wois,34a 

to 
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to  tlie  iatinacy  a  proitituie(A)  ;  but  io  a  Utor  case. 
Lord  €anid€&  bdU  ekarly,  thai  there  was  no  prkiei* 
pie  e¥6&  in  equity^  which  sajri  a  maa  may  not  make  a 
rchmtsLtj  pro?iiioa  for  a  cammoii  pro8titftte»  and  he 
nade  a  decuion  accordingly  in  a  case,  the  circumstances 
of  wbidk  were  well  calculated  to  put  the  rule  to  the  test 
({).  Soaa  exaeutioB  in  consideration  of  the  appointee  pro* 
eurkig  a  marriage  between  the  doaae  of  the  power  and 
another  person  is  Toid  ( m) ;  and  in  like  manner^  the  deed 
Biay  be  aroided  whenerer  the  consideration  for  executing 
it  is  such  as  the  policy  of  the  common  law  r^ects^  or 
as  flic  statute  law  forbids. 

If  Ae  deed  be  exeented  under  duress,  it  is  voidable,  but 
not  actually  Toid,  consequently  the  party  may  av^id  it 
by  i^ecial  pleading,  but  cannot  plead  non  est  factum, 
and  give  the  special  matter  in  evidence  (»)• 

There  ane  only  two  other  eases  which  I  shall  here  no^ 
fiee'—druahenness  and  lunacy.  As  to  drunkenness^  the 
distinction  seems  to  be^  that  the  instrument  cannot  be 
relieved  against^  unless  the  party  was  drawn  into  drink 
through  the  management  or  contrivance  of  him  who 
gamed  the  deed  (o),  m  which  case  the  deed  is  absot 
iutely  vs4d,  both  at  law  and  in  equity,  and  consequently 
fum  egt  factum  nmy  be  pleaded  to  it  at  law>  and  tbo 
drunkenness  by  the  fraud  of  the  plaintiflT  may  be  given 
in  evidence  (p). 

(ft)  See  Oarko  v.  Ftoiam,  %  Atk.  Treat  Eq.  book  1,  di.  4.  a  19| 

333#  337-  aod  Fonblq.  notes^  ibid. 

if)  Hill  V.  Spencerj  AmbL  641.  (n)  See  Bull.  N.  P.  172. 

(m)  Siribblehill,  v.  Brett,  Free  (0)  Johnson  v.  Medlioott^   S  P, 

Cha.  165,   2  Vem.  445;  le-  Wms.  131,  n. 

tened  ia  Com.  ]Ph)c«;  see  1  (^)  QAfiv.  Rgbbiaf,  BoH.  N.  F^ 

172. . 
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As  to  lunacy^  atthough  the  deed  diay  be  set  aiide  by 
the  committee  of  the  lunatic^  or  by  his  heirs  after  his 
death ;  yet  it  is  inoontroTertibly  established^  that  the* 
party  himself  camiot^  after  he  has  recovered  his  senses^ 
plead  his  lunacy  in  avoidance  of  the  deed  (f).  But  a 
distinction  has  been  established  by  the  case,  of  Yates  v* 
Been  (r),  which  does  not  appear  to  have  beep-  attdbded 
to  by  writers  en  this  subject^  although  they  refer  U>  the 
case.  To  debt  upon  articles^  the  defendant  pleaded  nan 
est  factum  ;  and  upoi;  the  trials  oflf!^ed.  to  give  the  1«- 
nacy  in  evidence.  The  Chief  Justice  thought  it  ought 
not  to  be  admitted  upon  the  rule  in  Beverley 's- case^  that 
a  man  shall  not  stultify  himself;  but  on  the  authority 
of  Smith  V.  Carr,  5th  July  1728,  where  Chief  Banm 
Peogelly  in  the  like  case  admitted  it^  and  on  consider- 
ing the  case  of  Thompson  v.  Leach,  the  Chief  Justice 
permitted  it  to  be  given  in  evidence,  and  the  plaintiff 
upon  the  evidence  became  nonsuit*  Now  the  history 
of  this  revolution  in  this  branch  of  law  is  this,  when  Ber 
verley's  ease  was  decided,  it  was  hoMen  that  deeds  exe> 
cuted  by  lunatics  were  voidable  only,  but  not  actually 
void,  and  therefore  they  could  only  be  set  aside  by  spe* 
cial  pleadings  and  by  the  rule  of  law  the  party  could 
not  stultify  himself.  And  Mr.  Justice  Blackstone,  fol- 
lowing the  old  rule,  has  laid  it  down  that  deeds  of  lu- 
natics are  avoidable  only,  and  not  actually  void  (s).  But 
n  Thompson  v,  Leacb^  this  distinction  was  solemnly 
established,  that  a  feoffment  with  livery  of  seisin  by  a 
lunatic,  because  of  the  solemnity  of  the  lirery,  was  void- 

{q)  Beverley's  case,  4  Rep.  123,  b. .     (r)   Yates  v.  Boeo,  2  Str.  1104. 
Stroud  V.  MarthaU,   Cro.  £liz.    (0  2CQaua.2gl. 
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M%  cnij,  but  that  a  bargain  and  sale^  or  surrenderj  &c* 
was  actually  void  (t).  This  then  was  the  ground  of 
the  decision  in  Yates  v.  Boen.  When  the  Chief  Justice 
remembered  that  an  innoc^it  conveyance  or  deed  by  a 
lunatic  was  merely  Toid^  he  instantly  said,  that  twn  est 
factum  might  be  pleaded  to  it^  and  the  special  matter 
given  in  evidence;  and  this  applies  strictly  to  deeds 
executing  powers.  But  in  the  case  of  a  feoflfmeat  with 
livery  of  seisin^  the  rigorous  rule  of  law  still  prevails, 
and  the  party  cannot  stultify  himself. 

(0  Comb.  46s. 
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SECTION  II. 

or   YOIP   EXECUTIONS   I^T   «QUITX   OWLY. 

Jl5ut  there  are  some  cases  ^hich  a  court  of  law  cannot 
reach.  This  happens  where  the  power  is  dulj  execut- 
ed according  ^o  the  terms  of  it ;  but  there  is  som^ 
bargain  behind^  or  some  ill  motive^  which  renders  the 
execution  fraudulent^  and  will  enable  equity  to  relieve. 
li  were  difficult  to  draw  the  precise  line  between  the 
jurisdiction  of  law  and  etfjuity  on  this  head.  The  sub- 
stantial ground  upon  which  equity  maintains  almost  an 
exclusive  jurisdiction  io  cases  of  fraud  is^  that  it  is. 
enabled  to  mould  and  cut  down  the  fraudulent  instru- 
ment  according  to  good  couscience ;  whereas  a  court  of 
l|aw,  if  it  take  conuzance  of  the  subject^  must  entirely 
defeat  the  instrument :  it  cannot  maintain  the  execution, 
^o  far  as  it  is  within  the  meaning  of  the  power,  and  set 
it  aside  so  far  only  as  it  is  ^  fraud  on  the  authority ;  hut 
where  the  execution  is  altogether  a  fraud  on  the  power, 
it  may  be  asked,  why,  if  you  can  once  attack  a  deed 
executed  under  a  power  on  the  ground  of  fraud,  may 
not  that  fra.ud  be  established  at  law  as  well  as  in  equity. 
For  this  the  case  of  Collins  r«  Blantern  (a)  is  a  strong 
authority.  It  is  not  impossible  that  it  may  be  esta- 
blished, that  whatever  is  a  toislly  fraudulent  execution 
of  a  power  may  be  takep  advantage  of  in  either  court. 
It  has  never  been  decided  that  a  court  of  law  cannot 
^ter  into  the  consideration  of  the  fraud  i  and  until 

(4)  Collms  V.  Blantero,  2  VK\9. 347. 

Collins 
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CiilliM  u  Blaotern  was  decided^  it  was  the  graeral 
f^inion^  tliat  a  court  of  law  would  not  advert  to  a  con* 
aideratiooy  unless  it  appeared  on  the  face  of  the  in* 
•atriiment.  In  the  case  of  Butcher  v.  Butcher  (b),  a 
question  arose^  whether^  under  a  power  to  appoint  to 
ebildf  ea^  equity  could  relieye  agaiust  an  appointment 
under  which  a  share  merely  illusory  was  given  to  one 
duUL  The  Master  of  the  B^Us  said,  in  terms  the 
power>  though  Umited  as  to  objects,  is  discretionary  as 
to  shacM.  A  court  of  law  says,  no  object  can  be  ex* 
eluded :  but  there  it  stops«  It  does  iK>t  attempt  to  correct 
101 J  the  extremest  inequality  in  the  distribution ;  and  yet> 
if  thai  is  a  fraudulent  execution  of  the  power,  why  is  it 
not  void  at  kw  ?  A  fraudulent  act  has  no  more  vali^ 
dity  19  a  court  of  law  than  in  a  court  of  equity ;  and  if 
it  18  not  a  fraudulent  execution^^  upon  what  principle 
does  a  court  of  equity  deny  it  effect  ?  It  is  sometime^ 
said,  this  court  interferes  for  the  purpose  of  carrying 
into  effect  the  intention  of  the  party  creating  the  power ; 
who  must  have  meant,  that  each  object  should  derive 
the  same  real  benefit  from  the  execution  of  the  power. 
Now,  every  instrument  must  receive  the  same  con- 
struction from  every  court.  Whatever  is  its  true  mean- 
ing must  be  its  meaning  every  where.  If  then  the  true 
meaning  of  the  power,  however  discretionary  in  terms, 
be^  that  each  object  shall  have  what  is  called  a  sub* 
stantial  share,  it  is  not  executed  according  to  its  true 
meaning,  and  therefore  is  not  well  executed  by  an  ap» 
poiutment  that  does  not  give  to  each  object  a  substan^^ 
tial  share.  A  court  of  equity  may,  in  the  exercise  of 
its  own  particular  jurisdiction,  supply  defects  in 'the 

4 
\ 

(I)  Butcher  v.  Batcher,  9  Ves.  jaa^asa  ^  and  see  1  Burr.  1^. 
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execution  of  a  power.  But  I  cannot  understand  how  the 
question^  whether  a  power  is  well  or  ill  executed,  can 
receive  different  determination!  in  different  courti.  If 
it  is  not  executed  according  to  its  true  import^  how  can 
a  court  of  law  say,  it  is  well  executed  ;  and  if  it  is  exe- 
cuted according  to  its  true  import,  how  can  a  court  of 
e({u\tj  say  it  is  ill  executed  ? 

Upon  questions  like  that  in  the  last  case^  the  juris- 
diction exercised  by  equity  is  infinitely  more  strong  than 
the  common  relief  in  case  of  fraud.  If  a  man,  having  a 
power  to  appoint  to  A  or  B,  appoint  to  A,  in  considera- 
tion of  a  sum  paid  by  him,  equity  will  relieve  against 
the  fraud,  and  the  courts  of  law  mightperhaps  refuse 
to  interfere,  on  the  ground  that  they  have  sot  the  same 
means  of  inforcing  the  discovery  of  fraud,  and  of  reliev- 
ing against  it.  But  where,  as  in  Butcher  v.  Botcher, 
a  man  has  a  power  over  a  fund,  which  it  is  admitted 
will  at  law  enable  him  to  give  any  share,  however 
trifling,  to  one  party,  and  he  without  fraud  exercise 
that  power  accordingly,  equity,  by  interposing  its  au- 
thority, actually  puts  a  different  construction  on  the 
instrument  to  what  it  must  receive  in  a  court  of  law ; 
and  yet,  if  a  power  give  a  clear  right  to  appoint  to  se- 
veral persons,  or  to  any  of  them  exclusively  of  the 
others,  equity  can  grant  no  relief  against  the  bono  fide 
exercise  of  it  in  favour  of  some  of  the  objects,  exclud- 
ing the  others.  But  however  strange  this  doctrine  may 
seem,  it  is  well  established  that  where  the  power  does 
not  authorise  an  exclusive  appointment,  equity  will  re- 
lieve against  any  appointment  of  an  illusory  share,  al- 
though this  relief  is  now  very  confined  (c). 

(c)  Vide  infra,  ch.  9.  s.  4. 

I  now 
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^I  now  proceed  to  state  the  eases  of  fraud  in  which 
equity  has  relieved :  If  a  person^  having  a  power  of 
jointuring^  execute  it  in  favour  of  his  wife^  but  it  is 
agreed  between  the  parties  that  the  wife  shall  receive 
part  only  of  the  jointure  for  her  own  benefit,  and  that 
the  residue  shall  be  applied  for  the  husband's  benefit, 
equity  will  set  aside  the  execution  of  the  power^  so  far 
as  it  is  in  favour  of  the  husband  himself,  on  the  ground 
of  its  being  a  fraud  on  the  power  and  those  creatin^f 
it  { 1 ).  And  no  confirmation  by  the  wife  after  the  deatib 
^f  the  husband  will  avails  as  the  ground  of  relief  is  the 
fraud  on  the  remainder-man  (d). 
'  So  if  there-  is  a  power  to  make  a  jointure  unda:  re* 
strietions^  as  100^  a-year  for  every  lOOOJ.  and  the  hus- 
band himself  advance  a  sum  of  money  in  order  colour- 
ably  to  enable  him  ta  make  the  larger  jointure,  the 
court  will  refect  such  part  as  is  more  than  proportional 

(d)  Lane  v.  Page,  Ambl.  233.  fiicts  stated  from  Reg.  Lib«  Al^a 
Note,  this  was  a  case  of  rank  9.  Belchier,  Reg.  Lib.  A.  1757, 
fraud;  see  Appeo.  No«  83  the        fbl.432^  (B);  App.  No. 9. 


(1)  The  late  Mr.  Justice  Ashorst,  wEeo  at  tlie  bar^  said,  arguendot 
^  Yhidd,  particularly  in  the  case  of  powers,  is  cognizable  in  a  court  of 
law ;  Lane  v.  Page,  T.  27.  Geo.  2.  B.  R.  A  power  giten  for  one  pur« 
pose  shall  not  be  exercised  for  another,  though  within  the  letter  of  the 
power/'  1  Blackst.  619,  If  the  court  of  King's  Bench  held  the  execiK 
tkb  bad  in  Lane  v.  F^,  that  case  would  be  an  important  authority 
with  re^renoe  to  the  doctrine  discussed  at  the  opening  of  this  section. 
No  notice  is  t^ken  in  Reg.  Lib.  of  any  proceedings  having  been  had  at 
law  I  and  from  the  circumstance  of  the  plaintiff  at  law  having  been  also 
plaintid'in  equity,  it  would  seem  that  he  did  not  prevail  at  law.  I  shall 
make  a  point  of  searching  for  the  case  at  law  before  the  work  is  printed 
o£     See  AppJkix,  No.  8. 

to 
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to  the  ra»l  fortune  (^)»  But  in  these  cases  equity  will 
not  set  aside  tlie  vtK^le  settlameiit^  but  merely  that  part- 
whkk  is  iufeeted  with  fraud  ( /  )• 

Again,  where  a  lather,  havisig  an  exclusiYe  power  of 
stppointipg  to  childcMj  with  the  coaseut  of  a  trustee^ 
ptetailed  on  the  trustee  to  joia  in  appoiatiog  the  estate 
to  the  youngest  sen,  by  r^esenting  the  eldest  as  ub« 
dutiful  and  ^traTagant;  upon  a  bill  by  the  didest  sou 
to  set  aaide  the  appotntmenti  it  waa  deeraed  aecordiagly, 
ufMniptoof  of  the  plaintiff  being  dutiful  and  not  extra** 
tagant,  and  that  the  father  bad  miarepresentad  him » 
and  although  the  trustee's  evidenoe  w«a  adnutted,  yet 
Ziord  Hardwicke  refused  to  admit  the  fatiier'a  endcsice 
toprore  the  plaintiff 's  undi^fulness  md  extravngaaee. 
The  power  waa  treated  as  a  trust  to  be  exaeuted  with 
discretion,  and  the  father  being  charged  wilh  a  breach 
of  trust,  eould  not  be  allowed  hsmself  to  |Hrote  the  un« 
dutifulness  amd  extra vagancy  of  his  son,  upon  which  the 
cause  depended  {g)  (1 ), 

So  if  a  parent,  having  a  power  to  appoint  the  estato 
linto  any  of  his  children,  exclusively  of  the  others,  a 


(tf)  Sse  AiabL  aas,  aao.  (jr)  Scraggy  v.  9aogg^  AaM.9V^. 

(f)  1mm  o.  Psbs,  Akfn  v.  Bd-       Appw  Na.  lO;  ths  Acts  ststed 
cbkr,  mM  sup»  from  Reg.  Lil»« 


'(l)  In  tins  cage,  (be  reporter  says,  diat  Sir  Geo.  Dbwmng  v.  Bsgnitf, 
6th  and  7tli  JxAy  1753,  was  cited  for  the  plaintiff.  Tiie  ease,  however, 
does  not  relate  to  the  qoestioB,  and  matt  harebeen  cited  ineidjr  to 
€hew  the  e0ect  of  concealment.  The  case  ts  in  Beg.  Lib.  A.  1756  fill. 
'95.  The  facts  in  the  regtstef  s  book  led  me  to  discover  tfiat  the  case  it 
reported  by  Anibfex  himself,  by  die  name  of  Dowoh^  v,  Townseody 
280^  592.  "^ 

point 
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poiat  to  on6,  upon  a  bargmia  iiii4e  befofehand  with 
tiiat  childj  that  he  shall  pay  a  coniiderstion  for  it> 
equity  will  relieve  agaiai t  the  appaintmeBt  (h) ;  and  th# 
wirae  relief  would  be  adminigtered  even  against  a  pur^ 
chaser^  if  he  had  notice  of  the  fraud.  This  is  a  point 
wiiich  daily  iirtses  in  practice*  The  parent  first  sdls 
ite  estate^  and  thcs  executes  an  appointment  to  one  ehtld^ 
in  order  to  enable  htm  to  imake  a  title ;  and  in  nuiay 
instances  purchasers  are  justly  alarmed,  last,  if  tWre 
flhottld  be  any  underhand  agreement^  the  transaetibn 
itself  would  be  deemed  notice  of  the  fraud*  B«t  wlier# 
Ae  BMney  is  paid  to  the  father  and  son^  and  there  is 
nothing  to  shew  that  the  son  was  not  to  receive  bis  duo 
proportion  of  itj  the  purchaser  way  safely  eompiete  hia 
e<Mftro«ft,  unless  he  has  notice  of  some  undarhapd  agree- 
ment. This  was  decided  in  the  late  ease  of  M'Queen  v, 
Farquhar  (f),  where,  under  an  exclusive  power  of  a{^ 
pofutment,  a  father  appointed  to  one  son  in  fee,  and 
then  the  father  and  his  wife  and  the  son  joined  in  cou* 
vejing  to  a  purchaser^  and  the  money  was  expressed  to 
be  paid  to  them  all.  The  title  was  objoeted  to  on  the 
ground  of  ap  opinion^  by  which  it  appeared^  that  the^ 
father  first  so^  the  estate,  and  then  the  appomtment 
was  devised  to  make  a  title,  and  fSie  purchase  deed  re* 
cited,  that  the  contract  was  made  with  the  father  and 
son.  It  vras  insisted,  that  if  the  fiither  derived  any  be- 
nefit from  the  agreement,  or  even  made  a  previous  sti- 
pulation that  his  son  should  join  him  in  a  sale,  which 
there  appeared  the  strongest  reason  to  apprehend,  it 
would  have  been  a  fraudulent  execution.     But  Lord 

(jk)  See  lvoLCs.sndOpiii.34;    (>)  liTQaeea  vw  Fsrqiibar,  11  Ves. 
snd  see  1  Vcs.  jan.  310.  jnn,  467. 

Eldon 
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Eldon  oTer-niled  the  objection,  as  it  did  not  appesr 
that  the  estate  sold  for  less  than  its  Talne,  or  that  the 
son  got  less  than  the  value  of  his  reversionarj  interest, 
hut  merely  that  he  as  the  owner  of  the  reversion  ao 
ceded  to  the  purchase. 

So  where  a  party,  taking  under  a  power^  has  notice  of 
an  agreement  for  valuable  consideration  not  to  execute 
the  power,  or.  of  what  is  tantamount  to  such  an  agree- 
ment, equity  will  relieve  against  the  execution.  Thus 
in  the  case  of  Scrope  v.  Offley  (J J  ( i  )>  a  tenant  for  life, 
with  a  power  of  jointuring,  conveyed  the  estate  on  his 
marriage  as  if  he  was -seised  in  fee,,  and  covenanted 
against  incumbrances  done  or  to  be  done.  He  after- 
wards married  a  second  wife,  and  after  marriage  li- 
mited a  jointure  to  her  by  virtue  of  his  power^  $he 
living  notice  of  the  firsi  settlement,  and  Lord  Chan- 
cellor King  relieved  against  the  execution  of  the  power, 
at  the  suit  of  the  issue  of  the  first  marriage,  and  his 
decree  was  affirmed  in  the  House  of  Lords. 

But  the  most  remarkable  instance  of  the  interference 
of  equity  rraiains  to  be  stated.  The  precedent  wu 
established  by  Lord  Keeper  Wright,  in  the  case  of 
Chadwick  v.  Doleman  {k).  A  power  was  given  to  a 
parent,  tenant,  for  life,,  to  i^point  a  sum  of  monej  for 
younger  childreas  portions,  to  be  raised  after  his  deaths 

which  in  default  of  appointment  was  to  be  equally  di- 

* 

0)  4  Bro.  P.  C.  237;  tet  %  Atk.  567 1 .3  Barr.  1145. 
(I)  2  VcTD.  S28. 


(1)  In  Barnard.  H^  Cha.  112,  it  is  aud,  that  the  covenant  in  thii 
«ise  was  oonilraed  lo  be  a  rdeaie.  Bat  iiowever  thisma/be,  theprin- 
cipic  in  the  text  is  clear.  ^ 

vidtd 
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Tided  amongst  them,  and  the  estilie  itself  was  settled 
an  the  fint  aod  other  sods  in  tail.     There  being  several 
younger  children  of  age^    the  father  appointed    the 
money  amongst  them^  and  gave  a  particular  sum  to  his 
second  son,  who  was  of  age  and  under  a  treaty  of  mar* 
riage.     This  son  afterwards  became  eldest  son,  and  as 
such  intitled  to  the  estate  itself,  and  thereupon  the  fa- 
then  made  a  new  appointment  of  the  portion  given  to 
him.     The  Lord  Keeper  admitted,  that  the  second  son, 
at  the  time  of  the  appointment^  was  a  person  capable 
to  take,  and  was  a  younger  child  within  the  power  of 
appointing ;  but  was  of  opinion  that  this  was  a  defeasi- 
ble appointment  ( as  he  was  pleaded  to  term  ( 1 )  it),  not 
from  any  power  of  revoking,  or  upon  the  words  of  the 
appointment,  but  from  the  capacity  of  the  person.     He 
waa  a  person  cq)able  to  take,  at  the  time  of  the  ap- 
pointment made,  but  that  was  sub  modo^  and  upon  a 
tacit  or  implied  condition,  that  he  should  not  after- 
wards happen  to  become  the  eldest  son  and  heir ;  so 
that  he  had,  as  it  were,  only  a  defeasible  capacity  in 
kiiD,  and  he  decreed  accordingly.     He  added,  that  al- 
though the  appointment  had  been  made  in  consideration 
of  marriage,  it  would  have  been  the  same  thing. 

Lord  Talbot  appears  to  have  approved  of  the  fore- 
going decision  (l);  and  in  a  case  before  Lord  Hardwicke 
(i»)>  he  entirely  adopted  it.  He  said  that  Lord  Cowper 
{^gu.Wright^  went  plainly  on  this;  he  (Ld.  Cowper)  found 

(/)SeeJenD7Dv.FeUowi,Fbr.93.    (m)   Tejmbsm  v.  Webb,  2  Ves 

198. 


(1)  ThU  it  tbs  expretiion  of  Veroon  tbe  Reporter,  from  which  it 
should  leem  that  bt  did  not  spprpYc  of  the  deciiion. 

it 
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it  establisfaed  by  the  preoedeats  and  aotliorititt  of  thii 
courts  that  the  words  jounger  children  had  rec^iTed  a 
prodigious  latitude  of  construction  to  aniwer  the  occa* 
sions  of  families  and  intent  of  the  parties^  Often  coor 
struing  an  eldest  daughter  to  be  a  yotinger  child^  that 
is^  carrying  the  words  Tery  mu£h  out  of  the  natural 
into  a  foreign  and  remote  sense>  to  answer  the  intent ' 
and  he  found  it  determined^  that  an  only  daqghttf, 
though  not  younger  in  comparison  with  aaotherj  should 
be  considered  as  a  younger  childj  where  a  provisioii  was 
made  for  the  younger  chil4renj  and  no  other  provisioa» 
and  the  estate  limited  to  go  OYer ;  and  there  haye  been 
cases^  where  a  younger  son  becoming  an  eldest,  under 
certain  circumstances^  has  been  considered  as  an  eldot, 
to  exclude  him  from  the  benefit  of  the  portioa ;  and 
therefore  the  rule  laid  down  by  Lord  Harcourt  in  Beal 
V.  Beal  (n)  has  been»  that  younger  children  shall  be 
considered  such^  as  do  not  take  the  estate;,  are  not  the 
head  and  representatiTC  of  the  fiuniiy :  Lord  Cowper 
haying  found  this,  from  thence  inferred  a  tacit  condi* 
tion>  that  the  capacity  of  being  a  younger  son  sfaodi 
contintte  until  the  time  of  payment  came,  and  therefore 
made  that  determinati<Mit  though  Hnt  father  had  ac* 
tually  executed  his  powen  Taking  it  in  dbBiracto, 
merely  as  an  execution  of  a  power,  it  could  not  possibly 
be  maintained  upon  the  general  rules ;  but  the  gromid 
Lord  Cowper  went  on  was,  that  the  continuing  of  the 
capacity  to  the  time  of  the  provision  taking  effect  in 
point  of  payment,  was  a  tacit  or  implied  condition  gonig 
Along  5fith  the  appointment. 

(fi)  1  p/Wmt.  4#1. 
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SECTION  I. 

OF  THE  AEUSF  AFFORDED  BY  THE  37  BLIZ.  C.  4.  AGAINST 

POWERS  OF  BEVOCATION. 

I 

W  E  bave  leen  in  how  maDj  instoDceB  the  execution  of 
povftn  will  be  relieved  against;  we  are  now  to  proceed  a 
«tep  further^  and  to  enquire  in  what  cases  jjiowers  them* 
selves  will  be  set  aside.  I  do  not  here  speak  of  a  power 
yoid  in  its  very  creation^  as  where  the  object  of  it  b  a 
jpetpetiiity^  or  of  a  power  not  well  created^  but  of  powers 
well  created^  and  which  may  in  the  first  instance  be  le^ 
gaily  executed ;  and  this  relief  is  given  by  the  statute  of 
S7  £Ii2»  c.  4,  whereby  it  is  enacted,  that  if  any  person 
or  persons  shall  make  any  conveyance,  gift,  grant>  de- 
mise, limitation  of  use  or  uses,  or  assurance  of,  in,  or 
out  of,  any  lands,  tenements,  or  hereditaments,  with  any 
f  lause,  provision,  article,  or  condition  of  revocation,  de«* 
termination,  or  alteration,  at  his  or  their  will  or  pleasure 
of  such  conveyance,  assurance,  grants,  limitations  of  use^ 
pr  estates  of,  in  or  out  of  the  said  lands,  tenements,  or  he- 
reditaments, or  of,  in,  or  out  of  any  part  or  parcel  (^ 
them,  contained  or  mcotiwed  in  any  writings  deed^  or 

ind«oture. 
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indenture^  of  such  assurance^conyeyance^  grant  or  gift ;  and 
after  such  conyeyance^  grant,  gift^  demise^  charge,  limita- 
tion of  uses  or  assurance  so  made  or  had,  shall  demise, 
grant,  conyej,  or  charge  the  same  lands,  tenements  ot  he- 
reditamentS)  or  any  part  or  parcel  thereof,  to  any  person  or 
persons,  bodies  politic  and  corporate,  for  money  or  other 
good  consideration,  paid  or  given  (the  said  first  convey- 
ance, assurance,  g^ft,  grant,  demise,  charge,  or  limita- 
tion, not  by  him  or  them  revoked,  made  yoid  or  altered, 
according  to  the  power  and  authority  reseryed  or  ex* 
pressed  unto  him  or  them,  in  and  by  the  said  secret  con- 
yeyance,  assurance,  gift,  or  grant),  that  then  the  said  for- 
mer conveyance,  assurance,  gift^  demise,  and  grant,  ai 
touching  the  said  lauds,  tenements,  or  hereditaments,  so 
after  bargained,  sold,  conveyed^  demised,  or  charged, 
against  the  said  bargainees,  yendees,  lessees^  grantees^ 
and  every  of  them,  their  heirs,  successors,  executors,  ad- 
ministrators, and  assigns,  and  i^ainst  all  and  eyery  per- 
son and  persons,  which  have,  shall  or  may  lawfully  claim 
any  thing  by,  from,  or  under  them,  or  any  of  them,  shall 
be  deemed,  taken,  and  adjudged  to  be  void,  frustrate, 
and  of  none  effect,  by  virtue  and  force  of  the  act«  Pro- 
yided  neyertheless  that  no  lawful  mortgage  to  be  made 
bonafide,  and  without  fraud  or  coyin,  upon  good  consi- 
deration, shall  be  impeached  or  impaired  by  force  of 
the  act,  but  shall  stand  in  the  like  force  and  effect  as 
the  same  would  have  done  if  the  act  had  neyer  beea 
made. 

To  understand  the  operation  of  this  statute,  we  must 
consider,  1st,  what  instruments  are  avoided  by  it;  and 
Sdly,  in  favour  of  whom.  And  first  it  is  to  be  observed, 
tliat  the  statute  does  not  extend  to  particular  powers  as 
a  power  to  charge  20001.  on  an  estate  of  considerable 

yalu€« 
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▼alue,  for  such  a  power  is  not  a  power  within  the  words 
of  the  statute  (being  for  a  particular  sum ),  to  revoke^ 
determine^  or  alter  the  estate  (a). 

But  it  is  of  course  quite  clear,  that  a  settlement  by 
which  a  power  of  revocation^  or  a  power  tantamount  to 
it,  is  reserved  to  the  grantor,  is  void  against  a  subse-' 
quent  purchaser  (b),  and  no  artifice  of  the  parties  can 
protect  the  settlement*  Therefore^  although  the  power 
be  conditional,  that  the  settlor  shall  only  revoke  on  pay- 
ment of  a  trifling  sum  to  a  third  person  (c),  or  with  the 
consent  of  any  third  person*  who  is  merely  appointed  by 
the  grantor  (d) ;  in  these  and  the  like  cases  the  condi- 
tion will  be  deemed  colourable,  and  the  settlement  will 
be  void  against  a  subsequent  purchaser. 

But  where  ai  settlement  is  made,  with  a  power  to  the 
settlor  to. revoke,  so  as  that  the  money  be  paid  to  trus- 
tees to  be  invested  in  the  purchase  of  other  estates  (e),  or 
to  revoke  with  the  consent  of  a  stranger  fronaJJ^Ie  appoint- 
ed by  the  parties^  and  his  consent  is  made  requisite,  not 
as  a  raerg  colour,  but  for  the  benefit  of  all  parties,  the  settle- 
ment will  be  valid,  and  cannot  be  impeached  by  a  subse- 
quent purchaser  (/).  This  was  determined  in  the  case  of 
Buller  V.  Waterhouse  (g-),  which,  however,  Mr.  Powell 
thought  did  not  settle  tWt  point,  because  all  the  claim- 

(a)  Jenking  v.  Keymis*  1  Lev.  150.    (e)  Doe  v.  Martio,  4  Terai  Rep. 

(b)  Cross  V.  Faustenditch^  Cro. Jac.        S9. 

180;  Tarback  v.  Marbary,  2  (/)  See  Leigh  v.  Winteri  iJo. 

Vera.  510 ;  see  Lane,  22.  41 1 ;  and  see  Lane,  22. 

{c)  Griffin  nf.  Stanhope,  Cro.  Jac.  (g)  2  Jo.  94^  3  Keb.  751  ^  and  see 

454.  ace.    Hangerford  v.  Earle^   2 

Xd)  See  3  Rep.  82,  b. ;  Lavender  Freem.  120. 

V.  Blackiton,  3  Keb.  526. 

z  ants 
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ants  under  the  conTeyance  were  purdiaaers  for  a  yalu* 
able  consideration  (ft)*  But  it  seems  quite  immaterial 
whether  the  settlement  is  merely  voluntary^  or  upon 
valuable  consideration  ( < ) .  The  statute  says^  that  all  con* 
Tevances  which  the  grantor  has  power  to  revoke^  shall 
be  void  against  subsequent  purchasers ;  and  therefore^ 
if  parties  giving  a  valuable  consideration  for  a  settle* 
ment^  choose  to  permit  the  grantor  io  reserve  a  powit 
to  revoke  the  settlement^  they  must  suffer  for  their  folly. 
The  grantor^  by  virtue  of  the  power^.  may  revoke  tlie 
settlement ;  and  if  he  sell  the  estate  without  revoking 
it^  the  statute  makes  it  void.  In  fact^  if  we  hold  that 
settlements  upon  valuable  consideration  are  not  within 
this  provision^  we  must  at  the  same  time  admit,  that 
the  legislature  did  not  intend  to  affect  voluntary  settle- 
ments^ unless  they  were  actually  fraudulent :  for  volmn 
tary  settlements  are  void  against  purchasers  under  the 
second  section  of  the  act  ( 1 ).  This  clause^  therefore^ 
would^  under  the  construction  put  upon  it  by  Mr. 
Powell^  have  scarcely  any  operation.  ^ 

If  a  man  having  a  power  at  a  future  day  to  revoke  a~ 
settlement  made  by  him^  sell  the  estate  before  the  day 
arrive*  the  settlement  will  be  void  against  the  purchaser) 
at  the  time  v^hen  the  vendor^  Acording  to  the  terms  of 
the  power^  might  have  revoked  the  settlement  ( A ) . 

(A)  Pow.  on  Powers,  330.  {k)  Mo.  6 18;  3  Rep.  82;  b.Brid^. 

(t)  See  ace.  Rob.  on  Vol.  Conv.        33. 

G37.    ' 
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(1)  The  case  of  r)o6  v.  Manning,  mentioned  in  a  note  to  the  Treat, 
of  Purch.  p.  433,  has  since  the  publication  of  that  work  been  decided  in 
favour  of  the  mortgagee  against  tiie  persons  claiming  under  the  volnntaiy 
settlement 

And 
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And  a  settlement  mad^  vfith  power  of  revocation^  will 
be  \oid  against  a  subsequent  purchaser^  althougb  the 
grantor  release  or  extinguish  the  power  previously  to 
the  sal6>  otherwise  the  vendor  might  secretlj  release  or 
destroy  the  power,  and  then  shew  to  the  purchaser  the 
convejance  containing  the  power  of  revocation,  and  so 
induce  him  to  buy  the  land  (/),  In  the  case,  however^ 
in  which  this  was  decided,  the  settlement  appears  to 
baye  been  voluntary,  and  the  purchaser  had  not  liotice 
of  the  power  being  destroyed.  But  if  a  settlement 
should  be  made  for  valuable  consideration,  with  a  power 
of  revocation,  and  the  vendor  should  afterwards  release 
the  power  for  a  valuable  consideration,  it  is  conceived 
that  a  purchaser,  subsequently  to  the  destruction  of  the 
power,  could  not  prevail  over  the  settlement,  more  espe- 
cially if  he  had  notice  of  the  power  being  released. 

The  statute,  as  we  have  seen,  operates  conditionally,, 
that  is,  where  the  first  conveyance  is  not  revoked  ac* 
cording  to  the  power.  The  act  has  no  efiect  until  ihn 
donee  of  the  power  sell  the  estate,  without  revoking  the 
first  conveyance,  by  virtue  of  his  power.  Suppose  then 
a  vendee  professes  to  execute  his  power,  but  it  is  infor- 
mally exercised,  will  the  defect  be  cured  by  the  statute  ? 
The  legislature  intended  to  protect  purchasers  against 
fraudulent  settlements,  with  powers  of  revocation;  for 
it  is  essential  to  bring  a  case  within  the  act,  that  the 
estate  should  be  sold,  and  the  first  conveyance  not  be 
revoked  according  to  the  power  reserved  to  the  grantor 
by  such  secret  conveyance  The  non-execution  of  the 
power  is  the  fraud  which  the  statute  intended  to  avoid. 
The  conveyances  against  which  the  act  was  intended  to 

(I)  Bullock  V  Thornc,  Mo.  6 J  5. 

z  2  operate^ 
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operate^  were  presumed  to  be  secrete  It  was  not  meaot 
to  relieve  any  man  who  was  aware  of  the  existence  of 
the  power^  and  might  have  required  it  to  be  exercised. 
The  statute  was  not  intended  to  operate  as  a  mode  of 
convisyauce.  But  without  insisting  that  where  a  pur- 
chaser is  aware  of  the  settlement^  he  must  require  ihe 
power  to  be  executed^  it  may  be  urged^  that  where  a 
purchaser  does  rest  his  title  on  the  execution  of  the  power^ 
he  rejects  the  aid  of  the  legislature^  and  takes  his  title 
under ^  and  not  in  opposition  to  the  settleiAent ;  4uid  can, 
therefore^  only  stand  in  the  same  situation  as  any  oflier 
purchaser  who  has  unfortunately  taken  an.  estate  wider 
a  power  defectively  executed.  The  purchaser  can  scarce- 
ly be  held  to  have  a  good  legal  title^  unless  the  vendor 
not  only  attempted  to  execute  the  power^  bijit  actually 
conveyed  the  estate  to  him* 


S£CT< 
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SECTION  II. 

OF  THC  PERSON    WHO    MAlT   CLAIM    TflE   RELIBF. 

In  Upton  and  Bassett's  case  (a)  it  was  resolved^  that  no 
purchaser  should  avoid  a  precedent  conveyance  made  by 
fraud  and  covin^  but  he  who  is  a  purchaser  for  money 
or  other  valuable  consideration ;  for  although  in  the 
preamble  it  is  said  (for  money  or  other  good  considera- 
ticip)^  and  likewise  in  the  body  of  the  act^  relating  to 
voluntary  conveyances  (for  money  or  other  good 
emisideratiun) ;  yet  these  words  (good  consideration) 
are  to  be  intended  only  of  valuable  consideration ;  and 
that  appears  by  the  clause  now  under  consideration^ 
for  there  it  is  said,  *'  for  money  or  other  good  consider- 
ation paid  or  given ;"  and  this  word  ''  paid  "  is  to  be 
referred  to  money,  and  "  given "  is  to  be  referred  to 
good  considtration,  so  the  sense  is  for  money  paid  or 
other  good  consideration  given  ;  which  words  exclude 
all  consideration  of  nature  or  blood  or  the  like,  and  are 
to  be  intended  only  of  valuable  considerations  which 
may  be  given,  and  therefore  he  who  makes  a  purchase 
of  laud  for  a  valuable  consideration,  is  only  a  purchaser 
within  this  statute. 

And  to  take  advantage  of  this  statute,  the  purchaser 
must  have  purchased  bona  Jide  "Without  deceit  or  cun-, 
ning,  and  for  a  valuable  and  not  inadequate  considers* 
tion(&),  ' 

(a)  3  Rep.  83,  a;  Cro.  Eliz.  444.  «       Rep.  83^  b ;   3  And.  233 ;  Doo 

{b)  Upton  V.  Bassett,  Cro.  Elif.        v.  Routledge^  Cowp.705;  see 

414;  Nedham  v.  Beaumont,  9       Bullock  v.Sadlier,  Ambl.764. 

z3  And 
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And  a  lessee  with  (c)  or  without  a  fine  ( d)  as  well  as 
a  mortgagee  (e)  is  a  purchaser  within  the  statute. 

So  a  settlement  made  on  a  wife  or  children^  prior  to 
marriage^  is  a  conveyance  for  valuable  consideration, 
by  reason  of  the  marriage  itself  (/) .  And  the  marriage 
consideration  runs  through  the  whole  settlement^  so  far 
as  it  relates  to  the  husband^  and  wife^  and  issue  {g).  But 
there  are  few  cases^  perhaps  none,  iu  which  the  mar* 
.riage  consideration  will  extend  to  remainders  to  coHa* 
teral  relations. 

Soj  if  an  agreement  be  entered  into  before  the  mat* 
riage^  for  9  settlement  of  the  estate  (h),  or  the  j^isbaod 
receive  an  additional  portion  with  his  wife  {(),  the  set- 
tlement^ although  made  after  marriage^  will  be  deemed 
Taluable.  So^  even  an  agreement  to  pay  the  husbaada 
sum  of  Kioney^  as  a  portion^  will  support  a  settlement 
made  after  marriage^  if  the  money  is  paid  according 
to  the  agreement  ( Ar). 

So  the  concurrence  of  the  wife  in  destroying  an  exist- 
ing Settlement  on  her  for  the  benefit  of  the  husband,  is  a 
sufficient  consideration  for  a  new  settlement^  although 


{c)  Cross  V.  Faustenditchy  Cro.  Jac. 

180. 
(d)   Hinde  v.  CoUios,   Cro.  Jac. 

181,  cited. 
{t}  Goodrigbt  V.  Moses^  2  Blackst. 

1019  ;     Chapouui    v.    Emery, 

Cowp.  279. 
(/)  Colvilc  «.  Parker,  Cro.  Jac. 

158  ;  Douglas  v,  Waad,  1  Cba. 

^a.  99 ;  Brown  v.  Jones,  1  Atk. 

188. 
(g)  Nahrn  v.  Prowie,  6  Ves.  job. 

752. 


(A)  Griffin  v.  Stanhope,  Cro.  Jac. 
454 ;  Sir  Ralph  Bovie's  case,  I 
Vem.  193  ;  but  qu..  where  tbe 
agreement  before  the  nierriagt 
is  by  parol ;  see  Randall  v*  Mor« 
gan,  12yes.  jua.  74. 

(f)   Cdvile  V.  Parker,  Cro.  Jac. 
158  ;  Jones  v.  Marsh,  For,6^> 
Stiteman   v.  Ashdown,  2  ^' 
477  ;  Ramsden  v.  Hyltoo,  2^0. 

{  k)  Brown  v.  Jones,  1  Atk.  1^« 

iich 
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much  more  valuable  than  the  former  (k).  And  the  bet- 
ter opinion,  as  well  upon  principle  as  in  point  of  autho- 
rity, seems  to  be,  that  the  wife  joining  in  barring  her 
dower,  for  the  bene6t  of  her  husband,  will  be  a  suffi- 
ciaxt  consideration  for  a  settlement  on  her  (/).  It  has 
been  decided,  that  the  wife  parting  with  her  jointure  is 
a  sufficient  consideration.  Now^  if  that  which  comes 
in  lieu  of  dower  is  a  valuable  consideration,  surely  the 
iGk>wer  itself  must  be  equally  valuable.  Besides,  where 
a  woman  is  entitled  to  dower,  the  estate  cannot  be  sold 
to  advantage  without  her  concurrence  :  she  is  a  neces* 
Miry  party  to  any  arrangement  respecting  the  estate^  and 
ihat  alone  seems  a  sufficient  ground  to  support  a  settle- 
ment on  her  ( m)* 

But  if  an  unvedsonable  settlement  be  made  upon  a 
wrife  in  consideration  of  her  releasing  her  dov.er,  it 
seems  that  equity  in  favour  of  subsequent  purchasers 
will  restrain  her  to  her  dower  (n). 

If  upon  a  separation  the  husband  settle  an  estate 
upon  his  wife^  and  a  friend  of  her's  covenant  to  indem* 
nify  the  Imsbaiid  against  any  debts  she  may  contract, 
this  will  be  a  sufficient  consideration  to  uphold  the  set*- 
tlement  as  valuable  (o).  Indeed,  the  courts  will  anxi* 
ously  endeavour  to  support  a  fair  settlement^  and  nearly 
any  comideratimi  will  be  sufficient  for  that  purpose* 

(i)  Scott  V.  Bell,  2  Lev.  70 ;  Ball  (m)   Vide    Roe  v.  MUtoa,   cUed 

V.  Bumford,  Pcec.  Cha.  113  ;  1  infra. 

£q.  Ca.  Abr.  354,  pi.  5;  see  (n)  Dolinv.Coltman^  1  Vera. 294. 

Clerk    V.    NeUlcship,    2   Ley*  (0)  Stephens  v.  Olive^  2  Bro.  C.  C« 

J48.  g0|  Klog  v.Brewer,  ib«93.n.| 

(/)  Lavender  v.  Blackstone^  2  Lev.  see^  however^  Lord  Eldon'a  ar« 

%46 }  see  and  consider  Evelyn  v#  guneDt  in  Lord  St  John  v.  Lady 

Teroplao  2  Bro.  C.  C.  148.  S(.  John,  11  Vei.  jon.  526. 

z  4  '  Therefow^ 
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Therefore^  if  a  person^  whose  concurrence  the  parties 
thiok  essential^  join  in  a  settlement^  his  concorreaee 
will  be  deemed  a  valuable  consideration^  althou^  he 
do  not  substantially  part  with  any  thing  (p). 

It  follows  therefore^  that  a  conveyance^  lease,  or 
mortgage^  to  a  purchaser^  lessee^  or  mortgagee^  or  to 
a  wife  or  child^  under  the  circumstances  before  mmr 
tioned^  by  a  person  having  settled  his  estate^  wifli  a 
power  of  revocation^  is  valid^  although  the  power  of 
revocation  is  not  executed^  for  the  settlement  is  defeated 
by  the  force  of  the  statute  of  Elizabeth.  But  any  coil- 
veyance  executed  by  a  husband  in  favour  of  his  wife  or 
children  ajter  marriage^  which  rests  wholly  on  the 
moral  duty  of  a  husbsmd  and  parent  to  provide  for  his 
wife  and  issue^  is  voluntftfy  (f ),  and  consequently  the 
prior  settlement  would  not  be  tofd  as  against  such  a 
conveyance. 

And  the  purchaser  must  have  contracted  for  the  in** 
tcrcst,  or  an  estate  or  right  out  of  the  interest  (r),  to 
which  the  vendor  would  be  entitled^  in  case  the  fint 
deed  were  void.  Thus^  in  a  case  mentioned  by  Sif 
Edward  Coke  in  his  Commentary  on  Littleton  (5)^  A  bad 
a  lease  of  certain  lands  for  60  years^  if  he  had  lived  so 
long,  and  forged  a  lease  for,  90  years  absolutely^  and 
he,  by  iiidenture  reciting  the  forged  lease^  for  valuable 
consideration  bargained  and  sold  the  forged  lease^  and 

t 

(p)  Roc  V.  Milton»  2  Wils.  356  5  Evelyn  v.  Templar,  2  Bro.  C  C. 

see  Mvddleton  t;.  Lord  Kenyon^  148  ;    see  Barker  v.  Serjeant, 

2Ves.jun.  391.  Finkh>  14(5. 

{q)  Woodie*8  case,  cited  in  CoWile  (r)  See  Hatton  o.  Jones,  DnL  N. 

V.  Parker,  Cro.  Jac  158  j  Good-  P.  gO. 

right  V.  Moses,  2  Blackst.  1019;  (#)  Co.  Litt  3,  h. 

Chapman  V.  Emery,  Cowp.278j 

all 
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all  his  interest  in  the  land  to  B,  Sir  Edward  Coke 
adds«  that  it  seemed  to  him  that  B  was  no  purchaser 
within  the  statute  of  87  Elizabeth^  for  he  contracted 
not  for  the  true  and  lawful  interest^  for  that  was  not 
Imown  to  him,  for  then  perhaps  he  would  not  have 
dealt  for  it ;  and  the  visible  and  known  term  was  forged ; 
and  although  by  general  words  the  true  interest  passed, 
notwithstandii^  he  gave  no  valuable  consideration  nor 
contracted  for  it;  and  of  this  opinion  were  all  the  Judges 
in  Serjeants  Inn.  This  was  the  case  of  a  voluntary 
eonvejraaee  without  a  power  of  revocation^  but  the  mme 
principle  would  apply  to  a  conveyance  of  a  forged  in- 
terest with  such  a  power*  Perhaps  the  ground  of  thit 
decision  was^  Aat  the  purchaser  did  not  sequire  the  aid 
of  the  statute^  as  the  real  interest  was  vested  in  him 
under  the  general  i^ords^  and  the  voluntary  settlement 
was  void^  indepeqidently  Qf  thi^  statute^  because  it  was 
fgrgeil. 


\  ♦ 
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CHAPTER  IX; 

Qt  THE  ESTATES  WHICH  MAY  BE  CREATED  UNDEB 
lOWBRS  OF  APPOINTMENT,  AND  OF  LIMITATICH^S  IN 
DEFAULT  OF  APPOINTMENT. 


Mv  ireaiCiilg  of  thig  importaDt  braoeh  of  our  s^jv^ct,  I 
propose  to  toosid^r^  1 .  Wiiot*  estates  may  be  created  in 
poiat  of  porpebitty.  %  The  camlruction  of  powers  iif 
gaMirat.  9.  Where  on  exclusive  aipporatmeBt  is  aiutho^ 
fisedi  4.  What  is  deemed'  an  tflusory  appointroent^ 
A*/  The  oon^tru€tioii  of  a  power  to  appoiht  to  cbildren. 
99  The  Kfa!  enquiry  ttptm  a  power  to  appoint  to  refair 
tions.  7.  The  rules  established  respecting  powers  to 
jointure.  8.  The  effect  of  an  excess  in  the  execution  of 
a  power.  And  lastly^  How  estates  go  in  default  of  ap- 
pointment^ or  where  there  k  4  bad  appointment. 


SECTION  I. 


WHAT    ESTATES    MAY    BE    CREATED    IN    POINT    OF 

PERPETUITY. 

* 

I.JlS£for£  we  enter  into  the  consideration  of  the  estates 
which  may  be  created  under  powers  in  point  of  perpe- 
tuity^ it  will  be  necessary  to  ascertain  what  estates  the 
law  will  not  permit  to  be  created  under  an  original  in- 
strument by  reason  of  their  tendency  to  a  perpetuity. 

Mr. 
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Mr.  Jufttiee  Bullcrj  in  delivering  judgmeot  in  Robinsott 
V.  Hardcastle  {a),  stated  it  as  settled^  tba^  notbing  less 
tbsm  an  estate  of  ioberitance  could  be  Usuted  under  a 
power  to  a  person  unborn  at  tbe  time  of  tbe  executian  of 
the  deed  creating  the  power^  because  evertf  execution  of 
a  power  must  he  coupled  with  the  power  iiself,  and  a  life 
estate  to  a  person  not  in  esse^  could  not  have  been  limiud 
in  the  deed  creating  the  power.  The  learned  J  udge  cited 
several  cases  to  prove  this  po»tion>  Mrhicb  do  oot  bear 
him  out^  and  particularly  an  opinion  of  Wilmot's  (b) 
<m  this  pointy  who  said  that  he  had  knowa.a  cap^  wheMi 
there  had  been  an  only  child>  and  that  child  had^  iiader 
a  power  to  appoint  to  children,  been  made  tenant  for  lile^ 
with  remainder  in  tail  to  its  is^ue  ;  but  he  much  doubt* 
ed  whether  it  could  be  I^ally  dwe :  manifestly^  Mf  • 
Justice  Duller  adde4  pointing  out,  that  if  a  child  U 
whom  an  estate  is  limited  under  a  power  is  not  bom  at 
the  time  the  power  is  created^  he  can  only  take  an  estate 
of  inheritance. 

I  cite  this  passage  to  rescue  my  Lord  Chief  Justice 
^\y  ilmot  from  the  imputation  of  having  laid  down  any 
such  doctrine.  That  very  learned  Judge's  doubt  was,  not 
whether  a  person  not  in  esse  could  be  made  tenant  lor 
life,  but  whether  under  a^power  to  appoint  to  ckiUre% 
grand-children  were  proper  ohyects.  His  doubt  arose 
on  the  estate  limited  to  the  issue  of  the  children,  and  . 
not  upon  the  life '  estate  limited  to  the  child  himself. 
His  opinion  on  this  point  is  contained  in  a  case  upon  a 
will  which  occurred  while  he  was  a  judge  of  B,  R. : 
"I  dare  say,"  be  observed,  "the  variation  in  the 
wording  of  the  will  arose  from  a  notion  in  the  drawer, 

(«)  2  Term  Rep.  241 .  (i)  See  2  Wils.  337. 

that 
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lliat  yon  cannot  make  an  after-born  son  tenant  for  life* 
I  have  known  such  a  notion  prevail   in  the   conntrj> 
though  nothing  is  more  untrue  (c)."     And  it  is  incon* 
trovertibly  settled^  that  an  unborn  son  may  be  made  te- 
nant for  life^  and  that  a  vested  remainder  may  be  limit- 
ed thereon  to  a  person  in  esse  (rf)  ;  but  it  is  equally  clear, 
that  the  estate  cannot  be  limited  to  the  children  of  the 
unborn  tenant  for  life  as  purchasers.     Upon  this  point 
Mr.  Booth  and  Mr.  Yorke  were  clearly  agreed  in  Mr^ 
Baker's  case.     They  considered  it  as  a  possibility  upon 
S'possibiUty,  which  the  law  would  not  endure  (e).    Mr. 
Feame  was  of  the  same  opinion  (/),  and  in  Hay  v.  the 
Earl  of  Coventry  (g).  Lord  Kenyon  said  it  was  clearly 
settled^  that  an  estate  for  life  may  be  limited  to  unborn 
issae^  provided  the  devisor  does  not  go  further,  and  give 
an* estate  in  succession  to  the  children  of  such   unborn 
sbRj  by  which  expression  it  !s  clear,  that  he  meant  that 
the  children  could  not  take  as  purchasers.   This  is  prov- 
ed by  an  observation  which  he  made  in  another  ca^e ;  he 
sftid;  that  ^'  an  nnborn  child  may  be  made  tenant  in  tail, 
but  not  tenant  for  life,  with  a  limitation  to  his  children 
as  purchasers  (k) ;"  and  it  is  distinctly  laid  down  in  the 
reasons  for  the  respondent  in  the  Duke  bf  Marlborough's 
case,  that  if  after  the  first  vested  estate  of  freehold  you 
limit  a  contingent  estate,  or  use  for  life  to  a  person  un- 
bbm,  and  then  follow  it '  with  contingent  remainders  in 
tail  to  the  sons  or  children  of*  such  unborn  tenant  for 
life,  such  contingent  limitations  of  the  inheritance  woul4 

(0  Evans  v.  Astley,  2Blacktt  523.     (/}  Posth.  315. 
{d)  Routledge  v.  Dorrcl,   2  Ves,     (g)  3  Term  Rep.  86. 

jun.  357.  (A)  1  East.  452.      ' 

(e)  See  2voLCa.  and  opin.  435 ^ 

440. 

be. 
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be  void  ( t ) ;  and  we  learn  from  Lord  Kenyan^  that  this 
doctrine  was  afterwards  recognised  by  the  learned  Chie^ 
who  delivered  the  opinion  of  the  judges  on  the  case  in 
the  House  of  Lords  (k).     Indeed  a  limitation  like  this  is 
clearly  yoid  by  reason  of  its  tendency  to  a  perpetuityj  in- 
dependently of  the  technical  objection  of  its  being  a  pos- 
sibility upon  a  possibility^  which  probably  means  the 
£ame  thing.     For^  in  the  first  place^  a  life  not  in  being 
at  the  creation  of  the  limitation^  and  a  few  months  &« 
gestation  are  taken^  as  the  unborn  tenant  for  life  may  b^ 
in  ventre  matris  at  his  father's  decease*     Then  twenty- 
one  years  and  a  few  months  more  for  gestation  may  be 
required^  as  the  tenant  for  life  may  in  like  manner  die^ 
leaving  a  child  in  ventre  sa  mere,  so  that  a  century  may 
easily  elapse  before  the  intail  can  be  barred.     Now>  in 
the  common  case  of  a  limitation  to  one  for  lifej,  remainder 
to  his  first  and  other  sons  in  tail^  the  estate  is  not  djf 
force  of  the  limitation,  tied  up  for  more  than  a  life  in 
beingf  and  twenty-one  years  and  a  few  months^  allowing 
for  the  gestation  and  infancy  of  the  tenant  in  tail^  although 
in  this  as  well  as  in  every  other  limitation^  the  estate  may, 
by  successive  deaths  and  infancies^  be  tied  up  for  a  vast 
number  of  years ;  but  that,  as  Mr.  Justice  BuUer  has 
correctly  observed,  is^  by  operation  of  law,  and  thelimi^ 
tation  cannot  be  afiected  by  legal  consequences  (/).  And 
it  may  be  remarked  by  the  way,  that  it  is  perhaps  far 
from  clear  that  the  law  will,  even  in  the  case  of  an  exe-* 
cutory  devise,  permit  the  twenty-one  years  and  a  few 
months  to  be  taken  independently  of  the  birth  and  in- 
fancy of  the  devisee  (m). 

(0  5  Bro.P.  C.  608.  (mj  See  Treat.  Purch.  3d  edit  p. 

{k)  See  1  East,  453.  656,  d.  where  the  authorities' are 

m 

{I)  See  4  Ves.  jun.  p.  328  ;  but  see        collected. 
i2Ve8.jao.  p.2S2. 

But 
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Bat  as  a  child  in  ventre  na  mere  is  considered  as  a  Kff 
inbeing-^  an  estate  may  be  settled  on  him  for  life^  witli^ 
remainder  to  his  sons  as  pnrcha^ers^  in  the  same  way  as 
if  he  were  actually  born  (n). 

II.  To  proceed  to  the  immediate  point  of  enquiry— 
An  important  distinction  is  established  between  general 
and  particular  powers.  By  a  general  p6\^'er  we  un- 
derstaiid  a  right  to  appoint  to  whomsoever  the  donee 
pleases.  By  a  particular  power  it  is  meant  that  the 
donee  is  restricted  to  some  objects  designated  in  the 
deed  creating  the  power^  as  to  his  own  children  (o). 
A  general  power  is^  in  regard  to  the  estates  whicb 
may  be  created  by  force  of  it/  tantamount  to  a  limi- 
tation in  fee^  not  merely  because  it  enables  the  donee 
to  limit  a  fee,  which  a  particular  power  may  also 
do^  but  because  it  enables  hiiu  to  give  the  fee  to 
whom  he  pleases^  he  has  an  absolute  disposing  power 
over  the  estate^  and  may  bring  it  into  the  market  when- 
ever  his  necessities  or  wishes  may  lead  him  to  do  so. 
Therefore,  whatever  estates  may  be  created  by  a  man 
seised  in  fee,  may  equally  be  created  under  a  general 
power  of  appointment ;  and  .the  period  for  the  com- 
mencement of  the  limitations,  in  point  of  perpetuity,  is 
the  time  of  the  execution  of  the  power,  and  not  of  the 
creation  of  it.  Thus  we  have  seen,  that  if  A  were  to 
convey  his  estate  to  his  unborn  son  for  life,  remainder 
to  the  sons  of  that  sou  as  purchasers^  the  limitations  to 

(n)  ThcUosflon  v.  Woodtbrd,    1  text  to  4  cfalkl  m  venire  js^  srire 

New  Rep.  393j  where  the  ob-  (0)  See  Butler's  uote  to  Co.  Litt 

servatioiit  although  addressed  to  S7I,  b ;  and  see  Powell's  note 

aQ  unborn  child  generally,    is  to  Fearne's  Ex.  Dev.  p.  327,  n. 

evidently  confined  by  the  con-  (a)  ib.371,  3?/. 
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the  children  of  tlie  soo  would  be  void  as  tending  to  a 
perpetuity  ;  but  if  A  were  to  convey  hi»  ertale  to  Mieh 
uses  generally  as  he  should  appoint^  ho  uiight  after* 
wards^  upon  the  birth  of  a  son^  limit  tho  estate  to  thait 
•on  for  life^  remainder  to  hid  sons  as  purcbasef  s^  in  pre- 
cisely the  same  termi  «i  if  at  the  birth  of  the  son  he 
had  been  seised  in  fee.  Mr.  Powell^  in  one  of  his  notes 
to  Fearne*s  Executory  Devises^  admks  this  doctrine  to 
be  true^  where  the  general  power  of  appointment  and 
ibe  fee  simple,  in  default  of  s^ipointmeiit^  are  vested  m 
the  same  person  by  the  deed  creating  the  power.  But 
he  contends  that^  where  the  act  is  merehf  aft  esoercise 
of  the  power,  capable  of  taking  effect  bf  virMe  of  the 
power  4)nlt/y  the  uses  limited  by  tho  power  must  be 
such  as  would  have  been  good  if  limited  by  the  original 
deed  ;  and  he  illuslra{es  this  position  in  the  foliowiiig 
manner  (p) :  ^'  If  A,  owner  of  an  estate  in  fee  single  in 
lands,  were  to  limit  them  to  the  use  of  such  person  or 
persons  (generally)  for  such  estate  or  estates^  &c.  as  he 
(A)  should  appoint,  and  in  the  mean  time,  and  subjeet 
to  such  power,  to  the  use  of  B  in  fee ;  and  tliea  A 
exercised  his  power  in  favour  of  C,  a  person  unbora  at 
the  time  of  the  creation  of  the  pow^^  for  life,  remainder 
to  his  first  and  other  sons  in  fee;,  so  as  to  make  the  sons 
of.  C  take  by  purchase ;  he  wpuld  theoeby  be  enabled 
to  tie  up  the  property,  beyond  the  period  of  a  life  in 
being,  and  twenty-one  years  after,  computed  from  the 
time  at  which  the  instrument  creating  the  power  bore 
date  (which  is  the  point  of  time  to  which  our  attention 
must  be  directed),  in  the  same  manner  as  if  such  de- 

(p)  Powell's  ii»  to  Fearno's  Ex.  Der.  p.  37«. 
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claration  were  made  in  the  exercise  of  a  special  powei'} 
for^  in  such  case>  if  the  appointment  were  valid,  no 
complete  alienation  could  take  place^  until  the  unborn 
issue  of  the  son  of  C  (if  anj)^  he  (C)  being  unborn  at 
the  time  of  the  creation  of'  the  power^  attained  twenty- 
one.  Or^  taking  it  in  another  poiflt  of  yiew^  the  person 
in  whom  the  fee  is  vested^  subject  to  the  power,  could 
not  alien  his  estate,  but  subject  to  be  divested  bj  C's 
issue  (if  any),  and  such  issue  would  take  the  fee  sim* 
pie,  under  the  power,  as  purchasers,  though  the  unborn 
issue  of  a  person  unborn  at  the  creation  of  the  power/' 
Now  in  opposition  to  the  forgoing  remarks,  we  can- 
not fail  to  observe,  that  neither  with  regard  to  the  limi- 
tations themselves,  nor  to  the  remainder  over,  is  there  anj 
objection  whatever  on  the  ground  of  perpetuity.  In  re* 
gard  to  the  limitations,  they  are  merely  such  as  a  man 
jseised  in  fee  might  create,  and,  as  the  power  is  equivaleot 
to  the  fee,  the  same  estates  may  be  created  by  force  of 
both.  To  take  a  distinction  between  a  generid  power 
and  a  limitation  in  fee,  is  to  grasp  a  shadow  whilst  At 
substance  escapes.  By  the  creation  of  the  power  no  per*- 
petuity,  not  even  a  tendency  to  a  perpetuity,  is  effected. 
The  donee  may  sell  the  estate  the  next  moment;  and 
when  he  exercises  the  power  in  strict  settlement  as  if  he 
were  seised  in  fee,  he  creates  those  estates  only  which 
the  law  permits  with  reference  to  the  time  at  which  tbej 
were  raised.  If  we  are  to  consider  the  interests  of  the 
remainder-man,  no  perpetuity  in  regard  to  him  is  creat- 
ed beyond  the  life  of  the  donee  of  the  power.  And 
when  the  power  is  executed,  it  is  immaterial  to  him  what 
estates  are  created  by  it,  as  in  whatever  mode  the  fee  is 
disposed  of,  his  remainder  over  is  defeated*  But  it  cer- 
tainly is  not  necessary  to  advert  to  his  estate  as  the  grand 
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object  of  the  law's  anxiety  against  perpetuities — ^the  re- 
straint of  alienation — is  in  this  case  avoided.  The  do- 
nee may^  notwithstanding  the  remainder  over  to  a  stran- 
ger^ dispose  of  the  estate  in  the  same  manner  as  if  he 
were  seised  in  fee.  There  appears^  therefore,  to  be  uo 
solid  principle  upon  which  the  distinction  taken  by  IVlr. 
Powell  can  be  supported. 

With  respect  to  particular  powers,  they  have  a  ten- 
dency to  a  perpetuity,  which  is  not  obviated  by  their 
enabling  the  donee  to  limit  the  fee.  For  the  question 
in  these  cases  is,  not  whether  the  donee  can  limit  a  fee, 
but  whether  he  can,  through  the  medium  of  his  power, 
dispose  of  the  estate  a$  if  he  were  seised  in  fee  of  it.  It 
is  well  established,  therefore,  that  under  a  particular 
power,  as  a  power  ^o  appoint  to  children,  no  estate  can 
be  created  which  would  not  have  been  valid  if  limited 
in  the  deed  creating  the  power.  The  test  of  the  validity 
of  the  estates  raised,  is  to  place  them  in  the  deed  creating 
the  power  in  lieu  of  the  power  itself.  Thus,  if  by  a  settle- 
ment an  estate  be  limited  to  A  for  life,  remainder  to  his 
children  as  he  shall  appoint,  and  he  afterwards  appoint  to  a 
sou  born  subsequently  to  the  settlement  for  life,  remainder 
to  the  children  of  that  son  as  purchasers,  read  the  limita- 
tions as  if  inserted  in  the  settlement  in  the  place  of  the 
power,  and  they  will  stand  thus  :  to  A  for  life,  remain- 
der to  his  unborn  son  for  life,  remainder  to  the  sons  of 
that  son  as  purchasers.  Now  the  limitation  to  the  graud- 
children  would  have  been  void  if  contained  in  the  set- 
tlement; and  it  follows  therefore,  that  it  cannot  be  sus- 
tained as  a  due  execution  of  the  power. 

But  it  is  important  in  these  cases  to  consider  whether 
the  power  was  created  by  will  or  deed ;  this  speaks  from 
the  execution  of  it,  that  from  the  death  of  the  testator^ 

2  a  wo 
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80  that  in  the  case  of  a  power  createdhy  will,  cbildren 
born  in  the  testator's  lifetime,  though  after  his  wittf 
stand  in  the  same  situation  as  children  bom  at  the  exe- 
cution of  the  deed  where  the  power  is  created  by  deed 
(o).  We  must  be  careful  not  to  destroy  this  distinction 
by  extending  it  to  an  instrument  executing  a  poweCj  for 
whether  the  power  be  executed  by  deed  or  will,  the  li- 
mitation in  regard  to  the  question  of  perpetuity  must 
receiye  the  same  construction.  The  point  of  inquiry  is 
the  instrument  creating,  and  not  the  instrument  execut- 
ing the  power. 

It  remains  to  observe,  that  a  power  may  be  given 
io  a  person  in  esse^  to  appoint  an  estate  amongst  bis 
grandchildren,  or  more  remote  issue  born  during  his  life ; 
and  even  where  the  pov^er  is  given  generally,  yet  if 
he  only  appoint  to  such  as  are  living  at  his  death,  it 
will  be  good  (I)  (jb).  There  is  no  objection  to  the 
due  execution  of  such  a  power  on  the  ground  of  per- 
petuity. And  a  power  to  appoint  to  *'  issue,'*  includes 
all  issue,  however  remote,  born  in  due  time  (9), 

But  although  a  limitation  under  a  power  may  be 
void,  as  too  remote,  yet  where  the  power  is  executed  bjr 
*will,  the  courts  will  construe  it  as  a  proper  will,  and  en* 
deavQur  to  put  such  a  construction  on  the  limitation  as 
will  bring  it  within  the  proper  limits.  This  will  be 
considered  hereafter  (r). 

(0)  Dake  of  DcYonshire  v.  Lord  jun.  150;  Routledge  v.  Dorrily 

G.  Cavendish,    4  Term  Rep.  2  Ves.jun.3d7. 

74\.  (q)  Hockley  v.  Mawbey,  ubisif. 

(p)  Hockley  v.  Mawbey,    l  Ves.  (r)  Fide  infra,  sect.  8. 


(1)  As  to  the  effea  of  an  appointment  to  those  bom  afterwardii  «Ur 

■ 

infra,  sect.  8.  ' 

SS€T. 
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SECTION  IL 

OP  THE  CONSTRUCTION  OF  POWERS  IN  OXNBRAL. 

W  E  may  here  consider,  L  What  estates  may  be  crekt* 
ed  under  powers  in  general :  2,  The  construction  of  li' 
mitations  in  instruments  executing  powers ;  and  3.  What 
acts  are  authorised  by  different  powers,  reserving  the 
consideration  of  such  powers  as  appear  to  require  a  se* 
parate  discussion. 

And  K  Where  the  intention  is  clear,  a  power  may 
enable  the  disposition  of  a  fee,  although  no  words  of 
inheritance  are  used,  as  where  a  testator  gives  a  power 
to  sell  lands,  the  donee  may  sell  the  inheritance,  be- 
cause the  testator  gives  the  same  power  he  himself 
had  {a).  So  a  general  power  to  dispose  of  an  estate  ill 
favour  of  a  particular  object  will  authorise  the  limita- 
tion of  a  fee,  although  no  words  of  inheritance  are  con- 
tained in  the  power.  This  was  decided  in  the  26  Car.  8. 
in  a  case  which  underwent  great  consideration  (6).  Thq 
devise  was  to  the  testator's  wife  for  life,  '*  and  by  her 
to  be  disposed  of  to  such  of  my  children  as  she  shall 
think  fit."  It  was  agreed  that  the  wife  took  for  life 
only,  and  that  the  power  to  dispose  did  not  relate  to 
her  life  estate ;  but  the  question  remained  as  to  what 
estate  the  wife  was  authorised  to  limit  to  the  children. 
^Upon  the  second  argument,  Vaughau  Chief  Justice,  and 
Atkius,  seemed  to  incline  that  she  should  have  power  to 

a)  Liefe  v.  SaltingstoDe,  infirtu  IBQ;  I  Freem.  14p,  163,  l/Of 

(b)  Liefe  v.  Saldngitoii«»  LMod.        2  Lev.  104 ;  Girt.  232. 
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dispose  of  an  estate  for  life  only,  because  if  the  testator 
had  said^  I  dispose  of  it  to  mtj  son,  it  would  have  beeu 
but  an  estate  for  life.  But  \yindbam  and  Ellis  held 
otherwise,  as  there  was  a  difference  between  a  devise  of 
an  interest  and  a  power ;  and  they  granted^  that  if  the 
testator  had  said  /  dispose  of  it  to  my  son,  it  would 
have  been  but  for  life ;  but  here  the  testator  gives  a 
power  to  dispose,  which  seems  to  imply  such  a  power 
as  he  himself  had,  which  was  to  dispose  of  the  fee  (1)  (c). 
After  another  argument,  Atkins  came  over  to  the  opi- 
nion of  Windham  and  Ellis,  and  they  three  pronounced 
judgment  in  favour  of  the  power  enabling  a  limitation 
of  the  fee.  But  Vaughan  Chief  Justice  dissented  from 
his  brothers,  on  the  ground,  that  the  wife  was  merely 
to  nominate  what  person  should  take  by  the  will,  the 
plain  signification  of  which  was,  ''  I  bequeath  the  estate 
to  such  of  my  children  as  my  wife  shall  think  fit,  at  her 
disposal;"  and  by  this  way  the  children  would  take  it 
expressly  by  the  gift  of  the  testator ;  and  the  words  (at 
her  disposal)  are  with  relation  to  the  children  and  not 
to  the  estate  ;  and  when  she  hath  disposed  of  it  to  any 
child,  that  child  shall  have  but  an  estate  for  life.  But 
he  added  (with  some  want  of  decorum)  subirascens, 
sententia  numerantur  non  ponderantur. 

In  Leonard  Lovie's  case  (^d)  the  uses  of  a  feoffment 
were  declared  to  be,  to  the  use  of  the  settlor  for  life, 
with  power  to  make  leases,  and  then  to  the  use  of  the 

(c)  See  1  Rreem.  164.  {J)  10  Rq).  78. 


(1)  LcviDz  states,  from  the  relation  of  a  friend,  that  Vanghan  and 
Atkins  were  in  favour  of  a  fee,  and  Windham  and  Ellis  conira ;  bathe 
was  misinlormed,  2  Lev.  104 ;  nom.  Sir  Richard  Saltonitairi  caM. 
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performance  of  his  will^  and  to  the  use  of  such  person 
and  persons  to  whom  he  should  devise  any  estate  or 
estates  in  the  premises ;  and  it  was  holden^  that  without 
question  he  might  devise  the  land  to  anj  persop  in  tail 
or  fee. 

And  in  a  recent  case  in  the  court  of  King's  Bench  (e), 
the  testator^  after  an  estate  for  life  to  his  grand-daughteri 
gave  the  estate  to  the  lawful  issue  of  her  hodjfy  in  such 
parts^  shares,  and  proportions,  manner  and  form  a^ 
she  should  appoint^  and  in  default  of  appointment,  to 
the  children  (as  the  court  determined)  in  fee.  My  Lord 
Ellenhorough^  in  delivering  the  judgment  of  the  court, 
said,  that  this  power  in  the  course  of  the  argument/  was 
said,  hut  not  much  pressed,  to  be  only  a  power  to  ap- 
point to  her  children  in  tail ;  and  if  that  were  so,  it 
would  furnish  an  inference,  that  the  limitations  which 
were  to  take  place  in  default  of  appointment  were  in- 
tended to  be  of  the  same  nature.  Btit  the  court  thought 
that  this  devise  gave  a  power  to  appoint  in  fees  for  ad- 
mitting that  there  might  be  ground  to  contend  that  the 
power  was  only  to  appoint  in  tail,  if  the  power  of  apr 
pointment  had  only  been  '^  to  the  use  of  her  lawful 
issue,  in  such  parts,  shares,  and  proportions  as  she 
should  direct }"  upon  which  it  was  not  to  be  understood 
that  they  gave  any  opinion  (/);  yet  when  the  words 
''  manner  and  form"  were  added,  there  could  be  no 
doubt  but  that  in  order  to  give  them  some  effect  (and 
every  word,  if  it  cpuld,  ought  to  be  made  operate),  some-* 
thing  more  must  be  understood  than  merely  a  power  of 
unequal  division  of  an  estate,  to  be  limited  in  a  certain 

(e)  Rex  V.  the  Marquis  of  Staf-    (f)  See  Phelp  v.  Hay,  MS.  App. 
ford,  7£ast»521.  No.  11. 

S  A  3  courie 


« 


358  OF  THE  CONSTRUCTION  OF  FOWERS  IN  GENERAL. 

course  of  descent :  aod  if  tbey  did  mean  any  thing  be- 
yond a  power  of  division^  they  must  import  a  power  of 
determining  the  nature  and  quantity  of  the  estate  the 
issue  should  take :  and  if  so>  the  mother  might  appoint 
estates  in  fee  to  all  or  any  of  her  children. 

It  was  not  observed  in  the  preceding  case,  that  in 
Godolphin  v.  Godolphin  (g).  Lord  Hardwicke  thought 
that  the  words  manner  and  proportion  would  not  en- 
able a  limitation  further  than  for  life,  although  indeed 
this  case  depends  too  much  on  its  own  particular  cir- 
cumstances to  be  cited  as  a  precedent. 

In  a  case  before  the  present  Master  of  the  Rolls  (h), 
the  testator^  after  devising  an  estate  to  his  wife  for  life, 
gave  it^^'  unto  and  amongst  all  and  every  our  (Children 
in  such  manner  and  in  such  proportions  as  she  shall 
appoint.**  He  then  empowered  his  wife  to  sell  the 
estates^  and  to  lay  out  the  money  and  receive  the  inte* 
rest  for  life  ;  and  after  her  decease  he  directed  and  ap- 
pointed the  same,  both  principal  and  interest^  to  be  paid 
*'  to  and  among  our  children  in  such  proportions  as 
aforesaid.'^  The  widow  made  no  appointment.  The 
Master  of  the  Rolls  said,  that  though  in  the  devise  of 
ihe  lands  in  the  first  part  of  the  will  there  were  no  words 
of  inheritance^  yet  in  the  subsequent  part^  the  testator 
giving  his  wife  power  to  sell  the  estate,  and  appointing 
the  money,  both  principal  and  interest^  among  the 
children;  as  the  testator  could  not  be  supposed  to  in- 
tend to  give  them  a  larger  interest  in  that  part  than  in 
the  former,  they  took  several  estates  of  inheritance. 

{g)  1  Vcs.  21.  (A)  Casterton  v.  Soiheilaod,  9  Vet. 

Jan.  445. 
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It  should  seem,  therefore^  that  the  Master  of  the  Rolls 
thought  that  the  power  did  not  authorise  a  limitatioii 
of  the  fee^  hut  he  was  not  called  upon  to  deliver  an 
opinion  on  the  point.  Upon  the  authority  of  Leife  v. 
Saltingstone,  and  the  opinion  of  the  court  of  King's 
Bench  in  the  Marquis  of  Stafford's  case^  he  would  per- 
haps have  been  of  opinion  that  a  fee  might  be  limited^ 
bad  it  been  necessary  to  decide  the  question.  For  in 
all  these  cases  it  is  quite  clear  that  the  testator  means 
the  fee  to  pass,  and  the  word  inanner^  or  any  word  of 
the  like  effect,  may  well  be  construed  in  favour  of  the 
intention  to  mean  in  such  mode  as  to  the  qxiantity  of 
estate  to  be  given,  as  the  donee  shall  think  fit.  The  case 
of  Leife  v.  Saltingstone  has  been  entirely  overlooked  in 
the  modern  cases^  although  it  is  a  most  important  au* 
thority  in  favour  of  that  constrniction  which  all  man* 
kind  must  wish  to  prevail — a  construction  that  efi*ec- 
tuates  the  testator's  intention. 

At  lawj  a  particular  power  of  charging  lands  will 
not  authorise  a  limitation  of  the  fee  as  a  security  for  the 
sum  to  be  raised. 

Thus^  in  Jenkins  v.  Keymis  (i),  a  tenant  for  life  un- 
der a  settlement  having  a  power  to  charge  the  land  with 
3^000/.  conveyed  the  inheritance^  without  referring  to 
the  power^  by  way  of  mortgage  for  securing  2^000/.  and 
interest^  and  it  was  determined^  both  at  law  and  in 
equity^  that  the  power  was  not  executed. .  Hale>  Chief 
Baron,  said,  that  the  power  might  have  been  well  exe- 
cuted by  a  grant  of  th/e  land  until  2^000/L  was  raised  by 
the  profits^  or  by  a  declaration  of  use  until  3^000/«  was 
received^  or  by  a  deed  charging  the  land  with  the  sum, 

(0  1  Ler.  ISO)  Hard.  SgS;  1  Cha.  Ca.  103. 
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but  he  doubted  whether  a  release  of  the  inheritance  was 
within  the  power>  for  by  this  mode  all  the  subsequent 
estates  would  be  destroyed,  which  was  not  the  intent  of 
the  parties. 

But  it  should  seem^  that  at  this  day  if  a  clear  inten- 
tion appeared  to  execute  the  power,  equity  would  coDr 
sider  such  an  execution  as  that  in  Jenkins  v.  Keymis  a 
substantial;  although  defective  execution,  and  would 
relieve  against  the  defect  in  favour  of  the  mortgagee ; 
and  it  has  been  ruled,  that  in  equity  ao  unlimited  power 
to  charge  an  estate  will  authorise  a  disposition  of  the 
estate  itself,  in  trust  to  sell  and  divide  the  money  amongst 
the  objects.  This  was  decided  by  Lord  Rossljn  in 
Long  V.  Long  (^),  where  the  estate  was  limited  to  the 
father  for  life,  remainder  to  the  wife  and  issue  in  strict 
settlement ;  and  power  was  given  to  the  father,  in  ease 
there  were  any  younger  children,  to  charge  the  estate 
with  the  payment  '^  of  such  sum  or  sums  of  money," 
for  the  benefit  of  the  children  as  he  should  think  fit. 
By  his  will  he  directed  the  estate  to  be  sold,  and  gave 
the  money  amongst  his  children,  giving  the  eldest  son 
a  very  small  portion.  Tlie  bill  was  filed  for  sale  of  the 
estate,  and  the  Chancellor  stopped  the  argument,  and 
treated  the  point  as  dfisf.  This  appointmept  he  said 
was  in  substance  exactly  what  he  had  a  right  to  do. 
The  present  Master  of  the  Rolls,  addressing  himself  to 
this  judgment,  said,  that  it  determines  this,  that  to  en- 
able a  person  U^  sell  laud,  it  is  not  necessary  to  have 

{k)  5  Vef.jun.  445;  Reg.  Lib,  B.  the  whole  value  of  the  esUte 
1799*  fo.  1023.  The  plaintiffs  might  be  appmnted  ao  aitotaUx 
iAsitted,  that  under  the  power        toexdnde  the  eldest  son. 

that 
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that  authority  given  to  him  (0*     The  terms  of  the  set* 
tlement  iii  Long  v.  hong,  gave  room  iu  a  peculiar  decree 
for  that  implication ;    for  it  might  be  contended  that 
was  only  a  power  to  charge ;  and  the  estate  was  to  be  in 
possession  of  the  eldest  son.  .  Of  necessity  it  was  to  be 
implied^  that  the  estate  was  to  be  permitted  to  remain  in 
the  eldest  son,  to  bear  the  charge ;  and  therefore  no- 
thing but  a  charge  could  be  intended.    But  it  was  held^ 
that  as  there  was  nothing  to  restrain  him  in  the  amount, 
and  he  might  have  charged  the  utmost  value,  he  had 
done  only  what  was  equivalent  to  that.  It  was  supposed, 
the  eldest  son  had  all  he  was  entitled  to,  if  he  had  io 
money  all  he  could  have  claimed  in  land. 

It  is  to  be  regretted  that  so  important  a  decision  as 
that  in  the  case  of  Long  v.  Long,  should  have  been  pro- 
nounced without  all  the  arguments  which  might  have 
been  adduced  against  it  having  beea  heard.  The  case 
of  the  Earl  of  Tankervillex^Coke  (m)  might  have  been 
cited.  In  that  case  a  particular  power  of  jointuriog 
was  given  to  a  tenant  for  life,  and  a  general  power  to 
charge  the  lands  with  portions  for  younger  children. 
The  tenant  for  life  charged  the  lands  with  yery  heavy 
sums.  It  was  insisted  that  the  court  would  cut  down 
the  power  as  unreasonable,  as  it  appeand  thai  the  tea* 
tator  designed  the  estate  to  remain  in  the  family.  Lord 
Ch.  King  assisted  by  Lord  C.  J.  Raymond^  and  Mr. 
Baron  Comyns,  held  that  the  donee  had  restrained  his 
power  by  his  marriage  articles,  so  that  it  became  ufliie-« 
cessary  to  decide  the  point,  but  all  the  three  Judges 

(i)  See  6  Yes.  juD.  797.  Hinchinbroke  v.  Seynioar,  i«^. 

{m)  Mose.    146,   and  tee  Lord        p.  21J. 

expressed 
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expressed  their  opinion  that  the  power  was  nnder  the 
influence  of  the  court,  and  that  an  unreasonable  execu- 
tion of  it  would  be  relieved  against.  The  case  of  Lonj^ 
V.  Long,  opposed,  as  it  appears  to  be,  by  the  well-con* 
sidered  case  cf  Tankerville  v.  Coke,  can  scarcely  be 
considered  such  an  authority  as  will  controul  any  future 
decision,  should  the  principle  upon  which  it  was  decided 
not  be  Improved  of. 

The  converse  of  the  decision  in  Long  v.  hong,  viz. 
that  a  power  to  grant  the  land,  enables  a  charge  of  a 
sum  of  money  on  the  land,  has  also  been  decided.  This 
was  determined  by  Lord  Hardwicke  in  the  case  of  Ro« 
berts  V,  Dixall  (n)  where  a  father  had  a  power  to  ajH 
point  and  divide  the  estate  among  his  younger  children, 
in  such  proportions  as  he  should  think  proper.  The 
father  intending  to  exercise  his  power,  gave  a  gross  sum 
to  the  only  younger  child^  and  charged  it  on  the  estate ; 
and  Lord  HaTrdwicke  decreed  that  the  power  was  in 
substance  well  executed.  It  was  true,  he  said>  that  the 
direct  terms  of  the  power  were  not  pursued,  but  the 
intent  and  design  of  it  were.  It  was  admitted  that  the 
father  might  have  appointed  par  t  of  the  estate  to  be  sold, 
and  the  money  raised  by  such  sale ;  and  what  was  done 
WM  exactly  the  same  thing,  the  court  might  order  a 
sale.  It  was  the  same  to  the  heir  or  remamder- 
man,  which  way  the  child  was  to  be  provided  for>  only 
that  giving  a  portion  of  the  estate  might  be  a  means  to 
tear  it  to  pieces,  whereas  now  the  estate  would  be  kept 
entire ;  and  it  was  better  for  the  daughter,  and  perhaps 

(fi)  2  Bq.  Ca.  Abr.  GS8,  pi.  19 ;  8.  &  Appsndiz  No.  12.    Ths 
Snots  sod  decree  stated  from  Lib*  Reg. 

thought 
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thought  SO  by  the  testator^  that  she  should  have  a  sum 
of  money^  than  a  small  estate^  and  though  the  will  might 
not  enure  as  a  good  execution  of  the  power  in  strict-- 
ness,  yet  within  the  meaning  and  design  of  it,  it  was  a 
good  charge  for  the  young  lady's  benefit. 

The  case  put  by  Lord  Hardwicke  in  the  prece* 
ding  decree,  as  admitted  in  argument,  occurred  in 
specie  in  the  late  case  of  Kenworthy  v.  Bate  (b). 
The  parent  had  an  exclusire  power  of  appointing 
to  any  of  his  children.  He  gave  the  estate  to  trus- 
tees, to  sell  and  divid^  the  money  amongst  his  chil- 
dren. The  Master  of  the  Rolls  treated  this  case  as 
infinitely  less  strong  than  Long  and  Long,  which  as 
we  have  seen  was  a  direct  determination,  that  a  power 
to  charge,  includes  a  power  to  sell,  and  the  learned 
Judge  thought  it  fojlowed,  that  a  power  to  give 
includes  a  power  to  sell,  for  the  purpose  of  ^giving  the 
money  instead  of  the  land. 

In  a  case  of  frequent  reference,  prior  in  point  of  time, 
even  to  the  case  of  Robarts  and  Dixall,  under  a  power  to 
appoint  to  children  for  such  estate  and  estates,  and  in 
such  shares  and  proportions  as'the  parent  should  think 
fit ;  he  limited  a  rent  charge  to  his  youngest  son  and  the 
hei^rs  of^his  body,  and  in  default  of  such  issue,  he  char- 
ged the  estate,  which  would  then  go  to  his  eldest  son 
under  the  settlement,  with  portions  for  his  daughters  (p). 
The  execution  of  the  power  was  resisted  by  the  eldest 
son,  as  the  testator  might,  it  was  said,  have  distributed 
the  land  amongst  his  younger  children  in  what  propor- 

(o)  6  Ves.  Jan.  79s. 
(p)  Thwaytes  v.  Dye,  %  Vern.  80;  Raith.  ed.  8  Cha.  Ca.  69. 

tiana 
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tions  he  thought  fit^  but  had  not  power  to  devise  a  rent 
charge^  or  sums  of  money ;  but  the  court  over-ruled  this 
plea  to  the  daughters  bill  for  tlieir  portions^  and  the  de* 
cree  ivas  affirmed  in  the  House  of  Lords. 

But  it.  has  been  determined  at  law  by  three  Judges 
against  one^  that  a  limitation  to  the  use  of  such  persons  as 
A  should  appoint /or  such  interests  or  otherwise  as  he 
should  specify:,  did  not  authorise  a  limitation  of  a  rent* 
charge^  but  a  disposition  of  the  estate  of  the  land  only  (g). 

In  the  Earl  of  Bath's  case^  Mr.  Baron  Powell^  ad- 
dressing himself  to  the  case  of  Thway tes  and  Dye,  said, 
that  one  great  question  was,  whether  the  power  being  to 
limit  estate  or  estates,  he  might  limit  a  rent  out  of 
those  l«nds :  It  was  held  in  equity  he  might,  and  truly 
he  thought  that  he  might  at  law.  There  was,  he  con- 
fessed, an  ophiion  against  it  in  the  case  of  Browne  u.Tay- 
lor,  wherethcre  were  three  Judges  against  one,  but  real- 
ly he  thought  it  was  good  in  law  (r). 

From  the  present  temper  of  the  courts,  there  is  great 
reason  to  suppose,  that  in  a  case  like  Thwaytes  v.  Dye,  it 
would,  agreeably  to  the  opinicm  of  Mr.  Baron  Powell,  be 
determined,  that  a  rent-charge  might  be  limited  even  at 
law.  There  is  no  inagic  in  words.  ' '  Estate  or  estates," 
mean  quantity  of  interest,  and  a  rent-charge  is  clearly 
a  portion  of  the  entire  interest  in  the  land.  Such  a  deter- 
mination, therefore,  would  be  authorised,  as  well  by  the 
spirit  as  the  words  of  the  power.  In  Browne  v.  Taylor, 
the  words  were  strongly  in  favour  of  the  power  to  limit 
a  rent,  and  Croke  J  ust ice  was  of  that  opinion.  It  scarce- 
ly admits  of  doubt,  that  in  a  similar  case  the  courts 

ig)  Browne  tr.  Taylor,  Cro.  Car.  88 ;  and  see  Lord  Amodel  v. Earl 
af  Pembroke,  Dy.  263.       (r)  And  see  Middleton  t;.  Pryor,  Ambl.  393. 

would 
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would,  at  this  day,  decide,  that  a  legal  rent  might  be  li- 
mited under  the  power. 

The    principle   of  the  late    decisions,    it   must   be 
observed,   has   been   extended   in    practice,    and  some 
gt^ntlemen   treat   the    case  of   Kenworthy    and    Bate 
as    a    decision  that    the  power   was  legally   execut- 
ed.    It  cannot  be  discovered  from  the  decree  what  the 
meaning  of  the  court  on  this  head  really  was.     The 
decree  merely  declares  the  power  to  be  well-executed, 
and  orders  a  sale  in  which  all  proper  parties  were  to  join 
(r),     Wehave  seen,  however,  that  the  case  of  Thwaytes 
and  Dye  was  deemed  an  equitable  execution  only; 
and    Lord  •  Hardwicke   admitted,    that    in  Robarts  v. 
Dixall,    the   power   was   not    legally    executed.     Of 
course    in  Long   v.  Long,    the  execution  was  deem- 
ed >alid  in  equity  only  ( s).     In  most  of  these  cases  it 
may  well  be  held  that  the  power  is  substantially  execut- 
ed, but  consistently  with  the  established  rules  on  the 
construction  of  powers  at  law,  it  would  require  a  consi- 
derable stretch  to  determine  that  a  power  to  charge  in- 
cludes a  power  to  give  the  estate  itself y  or  that  a  power 
to  give  the  estate  to  one,  enables  a  gift  of  it  to  mother 
to  sell  for  Iris  benefit.     The  trustee  in  that  case  is  not 
an  object  of  the  power,  and  the  courts  of  law  might  per- 
haps consider  themselves  bound  not  to  advert  to  the  trust. 
But  the  party  not  being  an  object  of  the  power,  is  of  it- 
self a  sufficient  objection  to  the  execution  aHaw;  for  in 
Hervey  and  Hervey  under  a  power  of  jointuring.  Lord 
Hardwicke  considered  it  clear,  that  no  conveyance  could 
.  be  pursuant  to  the  power^  but  what  was  to  the  wife  her- 

(r)  Reg.  Lib,  A.  1801,  fol  1000.         rectnd  to  join  in  the  conveyance 
(f)  See  Reg.  Lib,  B.  1799%  foir       when  of  age  3  and  see  Jenkins' 
1023.    The  eldest  son  was  di«        v.  Keynab^  suprcu 

self 
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self  only  {t).  Nor  is  the  case  of  Peters  v.  Masharo, 
which  will  be  hereafter  stated^  an  authority  against  this 
rule^  as  there  it  was  considered  that  the  donee  had  only 
to  select  the  land^  and  not  to  limit  the  estate  (u).  The 
cautious  practitioner^  therefore^  will  hesitate  before  be 
considers  these  as  cases  of  legal  executions.  To  make 
them  so^  a  power  to  giye  the  estate  to  A^  must  be  read, 
as  if  it  authorised  a  gift  to  any  other  person  for  his  bene- 
fit. Even  in  cases  like  Thwaytes  v.  Dye^  and  Browne 
V.  Taylor^  a  court  of  equity  could  scarcely  hold  the 
power  legally  executed  without  the  last  case  having  first 
been  oyer-ruled  in  a  court  of  law. 

A  power  to  grant  a  rent-charge  on  any  part  of  the 
estate  of  a  particular  value^  will  not  even  in  equity  au- 
thorise a  charge  of  the  rent  on  the  entire  estate^  as  ia 
such  cases  the  intent  is^  that  the  whole  estate  shall  not 
be  incumbered  (x) ;  so  a  power  to  settle  part  of  the  land 
of  a  given  value^  will  not  authorise  a  grant  of  a  rent- 
charge  of  the  same  value  on  the  whole  estate  {y)^  but 
equity>  where  there  is  a  proper  consideration^  will  of 
course  relieve  against  the  defective  execution. 

In  Whitlock's  case  (zj,  it  was  laid  down  and  agreed 
to  by  the  whole  court,  that  under  a  power  to  make  aa 
estate  for  three  lives,  the  donee  cannot  make  a  lease  for 
ninety-nine  years  determinable  upon  three  lives. 

But  in  that  case  a  distinction  was  taken  between  such 
a  particular  power  affirmative  and  a  general  power  re- 
strained with  a  negative,  as  a  power  generally  to  make 
leases,  with  a  proviso  that  they  should  not  exceed  three 

(I)  1  Atk.  563,  564.  (y)  Earl  of  Tyrconnd  v.  Duke  of  • 

(it)  Fitzg.  156,  Fortes.  339,  infra,        Ancnster,  2  Ves.  500. 

•cct  8,  11.  (»)  8  Rep.  69,  b.  S.  C.  IBtowdL 

(*)  Hervey  v.  Hcrvey*  I  Atk.  561.        I6&,  nom.  Chappcl  v.  Whitlock. 

lives 
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lives  or  twenty-one  years ;  under  which  it  wm  deter- 
mined^ that  he  might  make  a  lease  for  ninety-nine  yearsj 
determinable  on  three  lives^  because  the  power  was  ab- 
solute and  indefinite ;  and  the  proviso  of  correction  is 
addedj  that  the  lease  shall  not  exceed  three  lives  or 
twenty-one  years ;  which  clause  is  negative^  and  quali- 
fies the  generality  of  the  first  proviso  ;  and  a  lease  for 
iiinety-nine  years^  determinable  on  three  lives^  does  not 
exceed  three  lives^  although  in  truth  it  is  not  a  lease  for 
lives. 

The  first  resolution  in  Whitlock's  case  appears  to 
have  been  much  debated  in  a  case  called  Rattle  v.  Pop- 
ham  {a),  where^  under  a  power  to  a  tenant  for  life  in  a 
marriage  settlement  to  limit  the  estate  to  any  woman  he 
should  marry)  for  her  life^  by  way  of  jointure,  and  in 
bar  of  dower^  he  made  a  lease  for  ninety-nine  years^  de- 
terminable on  the  death  of  his  wife ;  and  it  was  deter- 
mined  in  the  court  of  King's  Bench^  whilst  Lord  Hard- 
wick  was  Chiefs  that  however  she  might  be  entitled  to 
Telief  in  a  court  of  equity^  it  could  never  be  said  to  be 
an  execution  of  the  power, ;  for  the  estates  are  very  dif- 
ferent^ one  being  a  freehold  and  the  other  a  chattel^  and 
the  freehold  in  her  being  a  qualification  to  any  future 
husband  to  be  a  member  of  parliament^  kill  game^  Ae. 
And  the  court  founded  their  decision  on  Whitlock's 
case,  and  treated  it  as  a  very  plain  case. 

In  a  case  before  Lord  Mansfield,  he  said,  that  in  the 
case  of  Rattle  v,  Popham,  the  court  thought  themselves 
bdund  by  Whitlock's  case,  and  held  the  lease  not  to  be 
warranted  by  the  power.  The  widow  brought  her  bill 
in  the  court  of  Chancery ;  and  Lord  Talbot,  arguing 

(a)  Str.  992;  CaniL  102 ;  4od  see  2  Vet.  644 ;  and  see  acoordingiy 
Churchman  v.  Harvev,  AmU.  dSd :  the  same  point  decided. 

fcom 
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from  the  same  premisesj  the  power  and  the  lease^  with  • 
out  any  other  circumgtance,  held  the  lease  to  be  war- 
ranted by  the  power.  He  said  it  was  not  a  defective, 
but  a  blundering  execution :  and  he  decreed  the  defen- 
dant to  pay  all  the  costs^  both  at  law  and  in  equity  (ft). 
Lord  Mansfield  adduced  this  decision  of  Lord  Tal- 
bot's in  support  of  his  favourite  doctrine^  that  whatever 
was  an  equitable  oug^ht  to  be  deemed  a  legal  execution 
of  a  power.  In  a  late  ease  before  Lord  Kedesdale^  in 
which  he  combated  this  doctrine^  he  said,  that  if  Lord 
Mansfield  found  fault  with  the  decision  in  the  case  of 
Rattle  V.  Popharo^  as  he  was  represented  to  have  done, 
ha  (Lord  Redesdale)  thought,  with  deference,  that  there 
was  no  ground  for  the  remark  {c )  ;  and  indeed,  not- 
withstanding Lord  Mansfield's  assertion,  it  appears,  from 
a  manuscript  note  of  the  case,  which  will  be  found  in 
tiie  Appendix  to  this  volume,  that  Lord  Talbot  admitted 
clearly  that  the  power  was  not  well  executed  at  late, 
but  he  relieved  the  wife  against  the  defective  execution, 
on  the  general  rule  of  equity  (d);  and  on  the  same  prin* 
ciple^  viz.  relief  of  equity  against  the  defect.  Lord  Not- 
taigham,  when  Lord  Keeper,  is  reported  to  have  said, 
tiwt  the  resolution  in  Whitlock's  case  might  be  laughed 

at(0. 

The  result  of  the  authorities  appears  to  be,  that  where 

a  freehold  interest  is  authorised  to  be  appointed  under  a 

power,  a  different  species  of  estate,  although  less  valv- 

abla  as  a  term  of  ninety-nine  years  determinable  with 

the  life>  caimotat  law  be  granted*     But  that  in  equity 

(t)  2  Burr.  1147.  (J)  S.  C.  oom.Newport  v.  Savas^* 

(c)  1  Rep.  T.  Redes.  7U  MS.  App.  No.  13. 

(f)  I  Frccm.  308. 

such 
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such  an  execution  will  be  supported^  because  less  than 
the  power  is  effected^  and  it  clearly  appears  how  much 
less :  if  the  ^ypointee  should  outlive  the  ninety-nine 
ycars^  the  e^tate^  as  to  the  residue  of  his  life^  will  be 
UDdiq[)osed  of^  and  will  go  over  to  the  remainder^man^ 
or  other  person  entitled  (/). 

But  although  a  different  interest  cannot  be  given  from 
that  designated  in  the  power  as  a  chattel  interest  Instead 
of  a  freehold^  yet  it  seems^  that  where  the  nature  of  the 
interest  is  the  same^  the  appointment  will  be  good  at 
law  as  well  as  in  equity,  although  the  power  is  not 
executed  to  its  fuUest  extent. 

•Of  course^  if  a  power  expressly  require  that  an  estate 
in  fee^  and  no  other  shall  be  appointed^  a  less  estate 
than  a  fee  cannot  be  limited  ;  and  even  where  a  power 
authorises  the  appointment  of  a. fee,  and  there  are  not 
any  express  words  of  restriction,  it  has  been  considered 
in  practice,  that  a  less  estate  cannot  be  given  (g).  But 
in  the  case  of  Bovey  v.  Smithy  it  was  said  by  the  courts 
that  such  a  power  may  be  executed  at  several  times ;  an 
estate  for  life  may  be  appointed  at  one  time,  and  the  fee  at 
another  time(  h).  And  the  case  of  Phelp  v.  Hay  ( i)  appears 
to  be  a  direct  authority,  that,  under  a  power  to  appoint 
to  one  or  more  of  several  objects,  their,  his  or  her  heirs 
and  assigns,  in  such  manner,  form,  &c.  as  the  donee 
may  choose,  an  estate  tail  may  be  given*  The  words 
there  were  peculiarly  strong.  The  limitation  which 
was  in  a  deed  was,  to  the  use  of  three  children^  or  to 
any  or  either  of  them,  their,  his  or  her  heirs  and  assigns, 

(/)  Sec  2Vcs.  645;  Churchman     (A)  1  Vera.  84. 

v.  Harvey,  Ambl.  335.  (i)  MS.  Appendix,  No.   11.1 

(g)  Sec  Snape  v,  Turton,  Cro.  Car. 
473, 
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in  such  manner  and  fornix  and  by  and  after  such 
rates^  shares  and  proportions^  and  charged  and  charge- 
able with  such  sum  and  sums  of  money  unto  and  amongst 
any  or  either  of  them,  and  4it  such  time  or  times  as  the 
mother  should  appoint :  in  default  of  appointment  to  tbe 
children  as  tenants  in  common  in  fee.  The  donee  ap- 
pointed a  sum  to  one  child^  and  the  estate^  subject  to 
•that^  to  another  (as  the  court  determined)  in  tail^  with 
remainder  to  the  first  in  tail.  And  Sir  Thomas  Sewell, 
Master  of  the  Rolls^  decreed  in  favour  of  tbe  appoint- 
ment. 

In  ill-penned  powers  of  sale^  it  sometimes  h^pena 
that  the  party  is  authorised  to  appoint  the  estate  to  the 
purchaser,  his  heirs  and  assigns^  which  should  never 
be  done  (k) ;  for  it  had  in  this  case  also  been  contend- 
ed in  practice,  that  the  estate  can  only  bo  appointed  to 
the  purchaser  in  fee,  and  not  to  uses  to  bar  dower^  or  to 
any  other  uses  which  the  case  may  require*  To  obviate 
this  difficulty,  where  it  was  intended  to  bar  the  pur- 
chaser's wife  of  dower,  it  has  been  recited  (contrary  to 
the  fact)  that  the  contract  was  entered  into  by  A,  as 
agent  for  B,  thexoiil  purchaser^  and  the  estate  has  been 
conveyed  to  A,  in  fee,  in  trust  for  the  purchaser.  But 
upon  the  authority  of  Phelp  and  Hay  it  may  bethought 
that  the  doubt  in  this  case  is  not  founded.  If  it  be 
founded,  then  there  is  great  reason  to  contend  that  the 
estate  must  be  conveyed  to  the  purchaser  himself  in  fee, 
and  that  a  conveyance  to  a  fictitious  purchaser  as  a  trus- 
tee would  be  absolutely  void,  he  not  being  an  object  of 
the  power.  But  really,  when  it  is  once  admitted  that  the 
intention  of  the  power  is  to  be  regarded,  and  not  tbe 

(k)  Vide  supra,  p.  166. 

precise 


OT  THE  CONSTRUCTION  OF  POWERS  IN  GENERAL.     371 

precise  terms  of  it  (l),  there  seems  to  be  no  ground  for 
this  practice.  The  intention  expressly  is,  that  the  in- 
heritance of  the  estate  shall  be  sold,  but  the  mode  of  the 
conveyance  rests  in  the  breast  of  the  purchaser.  The 
direction  simply  amounts  to  a  declaration^  that  the  fee 
shall  belong  to  the  purchaser.  It  merely  expresses  what 
^vould  be  implied  in  the  power^  in  the  absence  of  an  ex- 
press provision^  it  being  clear^  that  a  power  to  trustees 
to  sell  an  estate  will  authorise  them  to  appoint  the  estate 
to  the  purchaser  in  fee^  although  the  power  be  silent  on 
that  head.  Now,  if  the  direction  were  wholl}% omitted^ 
it  would  scarcely  be  doubted  that  the  estate  might  be 
conveyed  to  any  uses  the  purchaser  should  desire.  There- 
fore^ according  to  the  rule  of  law^  that  expressio 
eorum  qua  tacite  insunt  nihil  operatur,  it  may  be  con- 
tended^ independently  of  decision^  that  although  the 
trustees  of  the  power  are  only  authorised  by  the  words 
of  it^  to  appoint  the  estate  to  the  purchaser  in  fee,  yet 
they  may  appoint  it  to  uses  to  bar  dower^  or  in  any  other 
maimer  that  the  purchaser  may  direct. 

The  case  of  Phelp  and  Hay  only  shews  that  a  less  in- 
terest may  be  appointed  than  that  authorised  where  the 
interest  is  a  freehold.  But  the  same  principle  applies 
to  chattel  interests;  nor  are  cases  wanting  on  this  head. 
In  the  case  of  Briers  or  Breers  and  Boulton  (w)  (which 
like  most  of  the  cases  in  the  same  reporter  it  is  scarce* 
ly  possible  to  comprehend),  it  seems  to  have  been 
hoi  den  at  law,  that  under  a  power  to  grant  an  annuity 
till  200/.  was  received,  an  annuity  might  be  granted 
till  a  less  sum  was  raised  ;  and  Jones  and  Twisden  said, 
that  on  the  statute  for  leases  otherwise  than  fbr  three 

(/)  Sec  Morris  v.  Preston,  infra.  (m)  3  Kcb.  6^  7^- 
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lives  QF  twenty-one  years,  a  lease  for  less  is  good,  whicb 
is  a  clear  point.  And  in  the  case  of  Harris  v.  Bessie  (ft), 
a  power  was  given  to  devise  300^;  and  the  donee  dis* 
posed  of  *iOO/.  by  fifties,  and  it  was  held  good  by  the 
courts  and  they  took  a  distinction  between  a  power  of 
attorney  to  make  a  lease,  and  a  power  reserved  for  that 
{)urpose.  In  the  first  case  a  lease  cannot  be  made  for 
less,  in  the  last  it  (nay. 

Where  a  power  is  to  lease  for  any  term  or  number  of 
years  not  exceeding  a  given  number^  a  lease  may  of 
course  b^made  for  any  term  within  the  limit. 


In  Winter  v,  Loveday,  a  question  arose  upon  a  com- 
plicated power,  whether  it  authorised  a  lease  for  a  term 
absolute  or  dependent  upon  lives  (o).  The  power  was  to 
Iease>  ^'if  in  possession  for  one,^^two  ^or  three  lives,  orfw 
the  term  of  thirty  years,  or  for  any  other  number  or 
term  of  years,  determinable  upon  one,  two,  or  three 
lives,  or  in  reversion  for  one  or  two  lives,  or  for  the 
term  of  thirty  years,  ox  for  any  other  number  or  term 
of  vears,  determirfable  on  one  or  two  lives."  Mr.  Jus^ 
tice  Rokeby  held,  that  a  term  could  only  be  granted 
determinable  upon  lives  \  but  Lord  Chief  Justice  Holt 
and  Turton,  and  Eyre  Justices,  held,  that  a  lease  for 
thirty  years  absolutely  was  good  within  the  proviso ; 
for  the  words  of  the  proviso  were  for  one  or  two  lives, 
or  for  the  term  of  thirty  years>  or  for  any  other  number 
or  term  of  years,  determinable  on  one  or  two  lives,  &c. 
Xirfiere  the  repetition  of  the  particle  (for)  disjoins  and 
separates  the  sentence^  and  makes  so  many  distinct 
clauses,  ^o  that  the  donee  had  power  to  make  leases 

(ft)  1  Keb.  347.  (0)  1  Com.  37,  and  other  books. 
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either  for  one  or  two  lives,  or  for  thirty  years,  or  for 
any  number  of  years,  determinable  ou  ore  or  two  lives ; 
he  had  his  election  to  make  the  one  lease  or  the  other  ; 
if  he  could  not  lease  but  for  thirty  years  determinable 
on  two  lives,  the  preposition  (for)  in  the  clause  (for  the 
term  of  thirty  years)  would  govern  the  whole  sentence, 
which  would  have^been  penned  in  this  manner,  viz. 
.  For  the  term  of  thirty  years,  determinable,  &c.  or  rather^ 
for  any  term  or  number  of  years,  determinable  on  one 
or  two  lives;  for  if  such  a  construction  were  to  be 
made,  what  occasion  would  there  be  for  th^sQ  words 
(for  the  term  of  thirty  years)  ?  They  might  be  entirely 
omitted ;  but  as  the  sentence  runs,  for  the  term  of  thirty 
years,  or  for  any  other  number  or  term  of  years,  such 
repetition  or  reiteration  makes  them  distinct  clauses ; 
and  as  the  first  (for)  governs  the  first  clause  ( for  the 
terth  of  thirty  years),  so  the  last  preposition  (for)  go- 
verns the  latter  clause  (for  any  term  or  number  of  years 
determinable,  &c.)  and  explains  the  intent  of  the  parties 
to  be,  that  leases  ^  might  be  made  for  any  number  of 
years  determinable  on  lives,  so  in  like  manner  for  thirty 
years  absolutely. 

In  the  case  of  Lutwich  and  Piggot  (p),  the  power 
was  to  demise  for  three  lives  or  twenty-one  years,  or 
under  or  for  any  term  of  years,  upon  one,  two,  or  three 
lives,  or  as  tenant  in  tail  in  possession  might  do.  It 
was  insisted,  that  a  lease  for  twenty-one  year^  only  <^ould 
be  granted  determinable  upon  lives;  but  the  court, 
with  great  reason,  supported  a  lease  granted  under  the 
power  for  ninety-nine  years,  determinable  upon  three 
lives. 

(p)  3  Mod.  268. 
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A  general  power  to  a  tenant  for  life  to  grant  a  tenn 
or  estate,  without  specifying  the  duration  of  it,  will 
enable  him  to  grant  a  term  beyond  his  own  life^  altho' 
it.  defeat  the  remamders  over,  for  otherwise  the  power 
would  be  merely  idle  and  void^  as  every  tenant  for  life 
may  alien  the  estate  during  his  own  life  (p). 

A  power  to  grant  an  interest  in  possession  will  not  of 
course,  authorise  a  grant  in  reversion.  What  amounti 
to  a  reversion  is  a  question  which  generally  occurs  only 
on  leases,  and  shall  therefore  be  reserved  for  the  next 
chapter.  In  the  same  place  we  shall  hav9  occasion  to 
consider  in  what  cases  concurrent  interests  can  be  grant- 
ed (q).  But  we  may  here  notice,  that  although  a  re- 
versionary interest  should  be  granted  when  the  power 
authorises  a  grant  in  possession  only,  yet  equity  will  in 
some  cases  supply  the  defective  execution  of  the  power, 
where  there  is  a  meritorious  consideration  in  the  ap- 
pointee (r). 

In  considering  the  extent  of  a  power,  the  intention  of 
the  parties  must  be  the  guide.  Thus  on  the  one  baud 
a  power  limited  in  terms,  has  in  favoi^r  of  the  iutentioQ 
been  deemed  a  general  power,  whilst  on  the  other  hand 
a  general  power  in  terms  has  been  cut  down  to  a  parti- 
cular purpose. 

The  case  of  Talbot  r.  Tipper  (s)  is  an  instance  of 
the  first  construction.  In  a  settlement  by  Sir  John  For- 
tescue,  he  reserved  a  power  to  make  leases  w  ith  fine  or 
without  fine,  and  rendering  such  rents  and  services  ah 
he  should  think  fit.  He  made  a  lease  without  reserving 
any  rent ;  and  it  was  objected,  that  some  rent  ought  la 

(p)  Hele  V.  Green,  2  Ro.  Ahr.26 \ ,     (r)  Auon.  2  Fr eein.  224. 
pi.  10.,      (q)  Chap.  10.  sect.  3'     ('»)  Skin.  427. 
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be  reserved^  and  there  not  being  any/ his  power  was  not 
well  executed ;  but  the  objection  was  overruled,  because 
it  being  to  reserve  such  rent  as  he  should  think  fit ;  and 
he  having  thought  fit  to  reserve  no  rent^  this  should  not 
avoid  the  execution  of  the  power^  and  especially  he  not 
having  said  such  yearly  rent ;  so  that  a  pepper-corn  re- 
served payable  forty  years  after  would  have  been  suffi- 
cientj  and  therefore  such  matter  should  not  be  regard- 
ed as  a  cause  sufficient  to  avoid  the  lease^  where  he  had 
made  it  subject  to  a  trust  to  pay  the  rents^  issues^  and 
profits  to  such  persons  as  he  should  direct. 

In  the  late  case  of  Morris  v.  Preston  (g),  it  appeared 
that  in  a  settlement  powers  of  sale  and  exchange  were 
given  io  the  trustees  to  preserve  contingent  remainders. 
And  there  was  a  power  in  case  of  the  death  of  any  or 
either  of  the  trustees  for  the  husband  or  w4fe  or  the  sur- 
vivor with  the  consent  of  the  surviving  co-trustee  or 
co-trustees,  to  appoint  a  new  trustee  or  trustees,  and 
upon  such  appointment  the  surviving  co-trustee  should 
convey  the  estate,  so  that  the  surviving  trustee  and  trus- 
tees, and  the  new  trustee  or  trustees  might  be  jointly 
concerned  in  the  trusts,  in  the  same  manner  as  such  sur- 
viving  trtlstce  aad  the  person  so  dying  would  have  been  in 
case  he  were  liviug.  The  purchaser  objected  to  the  title 
of  the  trustees  iinder  the  power  of  sale,  because  they  were 
not  appointed  until  the  death  of  both  the  trustees  undec 
the  original  settlement,  which  was  not  authorised  by  the 
power ;  but  the  objection  was  waved  without  argument. 
Now  the  power  in  terms  clearly  did  not  extend  to  the 
event  which  happened,  it  contemplated  only  an  appoint* 
ment  on  the  death  of  one  trustee,  and  not  an  appoint* 

(^)  7Ves.  jun.  547. 
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ment  after  the  death  of  both,  but  the  ground  on  which 
the  plaiutift^'s  counsel  waved  the  objection,  must  be,  that 
the  intention  of  the  power  was,  that  new  trusteed  should 
be  appointed  whenever  circumstances  might  require  it. 
Clear  as  this  point  appears  to  be,  it  is  to  be  regretted 
that  the  opinion  of  the  court  was  not  taken  upon  it.  It 
has  more  than  once  happened,  that  what  counsel  have 
given  up  in  argument',  the  court  have  enforced. 

An  example  of  the  second  kind  is  exhibited  in  the  case 
of^Bristow  V.  Warde  (A).  There  by  marriage  articles 
funds  of  each  part}'  were  agreed  to  be  settled  on  the  hus- 
band  and  wife,  and  then  as  the  husband  should  appoint 
generally,  and  in  default  of  appointment  to  the  childreo 
of  the  marriage  as  usual.  It  was  insisted  that  his  power 
was  indefinite,  and  not  confined  to  children.  But  Lord 
Rosslyn,  after  observing  that  the  articles  were  made  in 
order  to  secure  a  provision  for  the  intended  wife,  and  the 
issue  of  the  marriage  said,  that  it  would  be  a  forced 
construction  of  articles,  to  hold  that  a  provision  to  be 
made  for  children,  in  default  of  appointment  to  be  equal*- 
Iv  distributable,  in  the  case  of  an  appointment  should 
be  subject  to  his  debts  ;  which  would  be  the  necessary 
consequence  of  holding  that  he  had  an  indefinite  power 
of  appointing ;  for  if  he  had  that  indefinite  power,  it 
would  be  assets  ;  he  might  appoint  to  any  one  ;  his  cre- 
ditors could  affect  it ;  and  if  he  executed  his  power 
for  the  children,  the  children  must  take  it  subject  to  the 
debts  of  their  father  It  was  not,  he  added,  the  natu- 
ral frame  of  such  a  settlement,  nor  was  it  the  construc- 
tion of  the  words  of  this.     It  was  clear  the  power  ofi^p- 

(A)  2Ve8.  jun.  336, 
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pointment  was  not  iadefinite ;  but  was  confined  to  (he 
issue. 

The  cases  of  Lord  Hinchinbroke  v.  Seymour  (t),  and 
the  Earl  of  Tankerville  z).  Coke  (Ar),  which  have  been 
already  noticed^  are  also  strong  authorities  that  a  ge- 
neral power  may  be  restrained  to  a  particular  pur-* 
pose^  where  the  intention  of  the  parties  demands  such 
a  construction.  And  in  Mildmay's  case  in  my  Lord 
Chief  Justice  Coke's  first  report  (2)^  the  estate  was  set- 
tled in  default  of  issue  male^  on  the  settlor's  three  daugh- 
ters in  tailj  with  cross  remainders.  And  it  was  pro- 
vided^  that  Sir  Henry^  the  settlor^  might  ''  limit  any 
part  of  the  lands  to  any  person  or  persons  for  any  life^ 
lives^  or  years  for  the  payment  of  his  debts^  perform- 
ing of  his  legacies^  prefermebt  of  his  servants^  or  any 
other  reasonable  considerations  as  to  him  should  be 
thought  good."  One  of  the  daughters  died,  where- 
by the  two  others  became  seized  of  the  entirety, 
and  Sir  Henry  limited  a  great  part  of  the  land  to 
one  of  the  surviving  daughters  and  her  husband  for 
a  thousand  years  without  reserving  any  rent.  And  upon 
these  words  in  the  proviso  (other  considerations),  it  was 
held  that  this  word  (other)  could  not  comprehend  any 
consideration  expressed  in  the  indentures  before  the 
proviso  ;  for  (other)  ought  to  be  other  in  nature,  quality, 
and  person^  and  the  advancement  of  his  daughters  is  the 
consideration  mentioned  before.  And  it  was  resolved, 
that  the  limitation  of  a  thousand  years  was  as  well  against 
the  intent  of  the  parties,  as  against  the  words  of  the  pro* 

(0  Supra,  p.  215.  (/)  P.  175,  a. 

(i)  Supra,  p.  3^3. 
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vi80>  for  the  intent  was  to  make  distribution  of  his  lands 
amongst  his  three  daughters^  and  the  heirs  of  their 
bodies ;  but  if  this  limitation  should  be  good^  it  would 
frustrate  the  estate  of  the  other  sister^  and  defraud  tkc 
intent  of  the  parties  grounded  upon  a  consideration  of 
marriage.  And  this  limitation  for  a  thousand  years^ 
without  any  rent  reserved^  seemed  also  to  be  agaiiut 
the  words  of  the  proviso^  for  that  cannot  be  called  a 
reasonable  consideration  which  tends  to  the  subversion 
of  the  estates  settled  by  the  indenture  upoa  good  consi- 
deration^ against  the  meaning  of  the  parties. 

Where  a  power  is  giveti^  to  appoint  a  fund  (whether 
real  or  personal^  and  of  whatever  tenure)  amongst  several 
objects  either  in  esse,  or  to  be  born^  and  the  fund  is  in 
default  of  appointment  J  given  amongst  the  objects  of  the 
power^  if  there  should  ultimately  be  but  one  object  of 
the  power^  an  interest  cannot  be  limited  to  him  under 
the  power^  determinable  on  the  happening  of  a  particu- 
lar events  as  his  death  under  twenty-  one  without  Issue. 

This  was  decided  in  the  case  of  Doe  t).  Denny  {m). 
There  under  a  marriage  settlement  the  estate  was  liniit- 
ed  to  the  use  of  such  child  or  children  of  the  marriage^ 
and  for  such  estate  and  estates^  and  subject  to  such 
powers^  conditions^  provisoes^  and  limitations  as  the 
wife  should  appoint ;  and  in  default  of  appointment^  to 
the  use  of  the  children  in  fee^  and  in  default  of  issue^ 
then  as  the  wife  should  appoint  generally.  There  was 
only  one  child  of  the  marriage^  and  the  wife^  by  virtue 
of  her  powers^  devised  the  estate  to  her  son  in  fee ;  and 
in  case  he  should  die  under  twenty-one^  and  without  is- 

(to)  Say.  295,  reported  j  2  Wils.  337*  cited. 
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«Me  (1 ),  then  over.  The  court  said,  that  it  was  clearly 
the  iatentioii  of  the  parties  to  the  settlement,  that  the 
issue  should  take  an  estate  in  fee,  and  after  shewing  that 
the  general  power  given  to  the  wife  never  arose  (w),  they 
held  that  the  son  took  an  estate  in  fee  under  the  devise 
to  him,  or  an  estate  in  fee  under  the  marriage  settle- 
ment ;  and,  in  one  report,  it  is  said  that  the  wife  could 
not  alter  the  estate  of  the  son. 

In  the  later  case  of  Roe  x?.  Dunt  (o),  a  copyhold 
estate  was  surrendered  to  the  child  or  children  of  the 
marriage  in  such  proportion  and  proportions,  and  for 
such  estate  and  estates  as  the  husband  and  wife,  or  the 
survivor  should  appoint ;  and  in  default  of  appointment, 
then  to  all  the  children  in  fee  as  tenants  in  common  ;  and 
for  want  of  such  issue  to  the  husband  infee»^  The  husband 
who  survived  his  wife,  appointed  to  the  only  child  of  the 
marriage  in  fee  when  she  attained  twenty-one ;  but  if 
she  died  under  twenty-one,  then  he  gave  the  estate  over  ; 
and  the  whole  court  of  C.  B.  were  clearly  of  opinion, 
that  the  husband  had  no  power  to  make  such  appointment; 
but  there  being  only  one  child  of  the  marriage,  that^ 
child  was  entitled  to  the  whole  estate  in  fee.  But  Lord 
Chief  Justice  Wilmot  said,  that  he  thought  a  single 
child  in  such  a  case  as  this  might  be  made  tenant  in 
tail.  Tlfis  case  was  decided  on  the  authority  of  the  pre- 
ceding case  of  Roe  and  Dunt,  but  the  court  thought 
the  case  at  bar  was  a  stronger  case ;  for  if  this  power 
coulu  have  taken  place,  and  the  child  had  died  under 

(n)  Fide  supra  ip.  2\g.  (o)  2Wils.  336. 


(1)  These  words,  which  are  very  important,   are    not  noticed  in 
Sajer*8  report. 

twenty- 
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twenty-one,  and  left  issue,  that  issue  would  have  beea 

disinherited; 

« 

It  is  observable,  that  neither  of  the  foregoing  cases  is 
an  authority,  that  where  the  power  authorises,  not ' 
merely  a  distribution  as  to  shares,  but  also  an  appoint- 
ment of  the  quantity  of  estate,  br  interest  in  the  land  to 
be  acquired  by  the  objects  of  the  power,  the  donee  can- 
not limit  a  less  estate  than  a  fee  to  the  sole  object  of  the 
power,  so  as  an  absolute  and  not  a  defeasible  estate 
he  limited.  On  the  contrary.  Lord  Chief  Justice  Wil- 
mot  expressed  his  opinion,  that  a  single  child  might  in 
such  case  be  made  tenant  in  tail,  and  by  a  parity  of  rea- 
son the  child  might  be  made  tenant  for  life,  although  a 
limitation  for  life  would  be  nugatory  where  the  object 
takes  an  estate  of  inheritance  in  default  of  appointment, 
as  the  estate  for  life  limited  to  him  under  the  power,  % 
mould  merge  in  the  estate  of  inheritance.  But  Mr.  Ser- 
jeant Wilson,  the  reporter,  adds  a  quere  to  the  opinion 
of  the  Lord  Chief  Justice  in  Roe  and  I)unt,  on  the  ques- 
tion under  consideration.  He  does  not,  however,  ad- 
vance any  argument  against  the  opinion,  nor  perhaps 
would  it  be  easy  to  frame  one.  Where  the  power,  as  in 
that  case,  authorises  an  appointment  to  the  child  or  chil- 
dren of  the  marriage^  for  such  estate  and  estates  as  the 
donee  shall  limit,  the  words  of  the  instrument  cannot  be 
satisfied  without  giving  the  donee  a  power  to  limit  the 
quantity  of  estate  to  be  taken  by  a  single  child,  the  only 
object  of  the  power.  .  A  contrary  construction  would 
lead  to  endless  difficulties.  Suppose  there  to  be  two 
objects  of  the  power,^it  will  be  admitted  that  an  appoint- 
ment of  the  estate  to  them  in  tail,  with  cross  remainders 

between 
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between  them  in  tail  would  be  good^  then  take  it  that 
one  dies  in  the  lifetime  of  the  donee  of  the  power  with- 
out isiue^  so  that  the  survivor  becomes  the  only  object 
of  the  power^  can  it  be  seriousi  j  argued  that  the  ap- 
pointment would  in  that  evofit  become  void^  and  that  he 
woi^ld  take  the  fee  under  the  limitation  in  default  of  ap- 
pointment ;  and  if  this  appointment  be  good^  does  it  not 
follow-onihe  same  principle  that  an  appointment  to  a 
single^  and  the  only  object  of  such  a  power  in  tail,  is 
equally  valid  ? 

Biit  where  the  power  simply  authorises  an  appoint- 
ment of  the  shares  to  be  taken  by  the  objects,  the  power 
necessarily  ceases  when  there  is  only  one  object,  as  he  of 
course  must  take  the  whole. 

Thus  where  by  marriage  articles,  leaseholds  for  lives 
were  agreed  to  be  conveyed  to  trustees  to  the  use  of  the 
issue  of  A  and  B,  in  such  shares  and  proportions  as  A 
should  appoint,  and  for  want  of  appointment,  to  go  to 
the  children  equally.  There  was  only  one  child ;  and 
Lord  Redesdale  held,  that  this  power  was  only  to  limit 
proportions,  and  that  only  in  the  event  of  the  existence 
of  more  children  than  one  ;  consequently  the  power  ne- 
ver arose  at  all,  there  having  been  only  one  child  capable 
of  taking  under  the  settlement,  and  the  instrument,  he 
added,  was  to  be  considered  as  if  the  power  bad  not 
been  inserted  (p). 

In  the  cases  hitherto  discussed,  it  is  of  course  assumed,' 
that  the  object  of  the  power  takes  the  estate  under  the 
settlement  in  default  of  appointment ;  for  it  is  clear, 

(p)  Campbell  v.  Sandyi,   1  Rep.        where  the  power  only  extended 
T.  Redaidale  281 ;  and  see  Folket        !•  the  case  of  several  objects. 


V.  Western,    9  Ves.  jun.  ^56, 


that 
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that  if  the  object  can  only  take  the  estate  bj  an  execu- 
tion of  the  power^  it  may  be  appointed  to  him.  And 
even  if  he  take  a  share  of  the  estate  in  default  of  ap-r 
'  pointment^  yet  the  entirety  may  be  appointed  to  him.  This 
was  decided  by  Lord  T&urlow  in  a  case  where  a  power 
was  given  to  appoint  personalty  amongst  children,  and 
in  default  of  appointment,  the  fund  was  given  to  the  chil- 
dren equally  to  be  vested  at  twenty-one,  although  tbey 
died  in  the  lifetime  of  the  donee  of  the  power.  There 
were  two  children,  one  of  whom  attained  twenty-one, 
and  then  died,  and  the  donee  appointed  the  entirety  to 
the  surviving  child.  Lord  Thurlow  said,  that  where 
there  are  only  two  children,  the  power  by  way  of  exer- 
cise of  discretion  is  totally  gone  by  the  death  of  one  be- 
fore it  is  exercised,  and  it  cannot  be  the  same  power  in 
point  of  extent,  as  when  meant  to  be  a  distribution 
among  several,  for  -which  it  is  necessary  there  should 
be  several.  But  this  clause  made  it  proper  for  the  do- 
nee  to  express,  that  she  did  intend  the  power  to  be  exe- 
cuted. If  there  was  no  appointment,  the  consequence 
was,  each  would  be  entitled  to  a  moiety,  because  there 
was  no  appointment.  In  respect  of  that  clause,  she  had 
a  power  to  appoint  to  one  only ;  for  though  that  was 
not  a  distribution,  it  was  an  expression  that  it  should  go 
by  "appointment,  and  not  transmit  for  want  of  it.  And  be 
decreed  accordingly  (g). 

And  here  it  may  be  observed,  that  where  a  power  is 
given  by  will  to  appoint  an  estate  amongst  several  obr 
jects,  and  the  estate  in  default  of  appointment,  is  gi\ea 
to  them  as  tenants  in  common,  the  death  of  any  of  the  ob- 
jects in  the  life  of  the  testator,  will  pro  tanto,  defeat  the 

(q)  Boyle  r.  Bishop  of  Pclerborougb,  1  Vc8.  jun.  299. 

power 
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power  and  deyise  OTer^  so  that  the  power  and  devise 
will  only  remain  as  to  the  shares  of  the  survivors  (r)  (1). 
But  as  it  is  clear,  that  under  a  devise  to  several  as  joint- 
tenants,  the  share  of  any  dying  in  the  testator's  life- 
time does  not  lapse^  but  goes  over  to  the  survivors  («), 
it  should  seem^  that  where  the  estate  in  default  of  ap- 
pointment, is  given  to  the  objects  of  the  power  in  joint- 
tenancy,  as  the  survivors  would  take  the  whole  in  de- 
fault of  appointment,  the  power  itself  ought  still  to  ride 
over  the  entirety,  and  not  be  confined  to  the  shares  of 
the  surviving  objects. 


II.  Secondly,  As  to  the  constrnction  of  limitations 
in  instruments  executing  powers.  A  power  may  be  exe- 
cuted by  any  act  inter  vivos  or  by  will.  In  the  execu- 
tion of  powers  by  deed  or  other  act  inter  vivos,  techni- 
cal expressions  are  as  necessary  in  the  limitation  of  the 
estate  as  in  feoffments  or  gifts  at  common  law :  There- 
fore, i^  under  a  power  the  estate  be  appointed  to  A,  and 
the  deed  express  or  limit  no  estate^  the  appointee  will 
take  an  estate  for  life  only  (t) ;  so  if  the  estate  be  limit- 
ed to  A  for  life,  remainder  to  his  issue  male^  the  father 

(r)  Reade  v.  Reade,  5  Ves*  jun.  see  1  Salk.  236 ;  Doe  v.  Under- 

744;    Casterton  v,  Sutherland,  wood,  Willes,  293;  Peat  v.  Chap- 

9  Ves.  jun.  445;  man,  1  Ves.  542. 

{s)  Davies  v.  Kenlpe,  Cart.  2 ;  and  {t)  See  Co.  Litt.  42  a. 


(l)  This  is  the  point  which  this  case  appears  to  have  decided^  bnt  it 
is  not  easy  to  collect  the  fact ;  see  5  Ves.  jun.  744 ;  d  Term  Rep.  118, 
The  decree  does  not  advert  to  the  grounds  of  the  decision.  The  defen- 
•dant  claimed  as  the  survivor  of  the  four  children.  Reg.  Lib.  B.  1800» 
fo.  708. 

would 
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would  take  for  life  only^  and  his  sons  would  take  as 
purchasers  and  joint  tenants  for  life.  Again,  a  limita- 
tion to  A  for  ninety-nine  years,  and  a  subsequent  limita- 
tion to  his  heirs,  or  the  heirs  of  his  body,  cannot  coa- 
lesce ;  nor  can  a  limitation^  of  a  legal  estate  of  inheritance 
under  apower,  coalesce  with  a  preyious  equitable  estateof 
freehold  to  the  same  person,  although  Tested  in  him  by  the 
instrument  creating  the  power.  And  so  in  every  other 
case  which  may  be  put,  the  construction  wtould  be  the 
same  as  upon  a  feoffment  at  common  law  (ti).  But  Lord 
Hardwicke  laid  it  down  as  his  opinion,  that  words  of 
regulation  or  modification  of  the  estate,  as  the  words 
tqually  to  be  divided  are,  and*  not ,  words  of  limitation, 
might  have  greater  latitude  given  to  them  in  deeds  un- 
der the  statute  of  uses  than  in  feoffments  ;  and  he  accor- 
dingly decided,  that  the  words  equaHy  to  be  divided  in 
a  deed  operating  under  the  statute,  would  create  a  te- 
nancy in  common  ( x ) ;  which  point  was  aflerwards  so-^ 
lemnly  determined  the  same  way  by  the  court  of  King^s 
Bench  iu  the  year  1753  (^).  However,  the  studeat 
should  be  cautious  how  he  extends  this  doctrine,  as  it 
is  difficult  to  put  many  cases  to  which  it  would  apply. 

But  a  greater  latitude  is  allowed  in  uoilU  executing 
powers ;  for  as  we  have  seen,  wills  executed  under 
powers  must  receive  the  same  construction  as  proper 
wills.  It  seems  indeed  once  to  have  been  doubted  whe- 
ther a  will  made  in  exercise  of  a  power  could  be  con- 

(»)  See  Makepeace  v.  Fletcher,  'i        v.  Best,  I  Bro.  C«  C.  333 ;  Doe 
Com.  457  9    Rigden  v.  VaUior/        v.  Morgan,  3  Term  Rep.  765. 

8  Alk«  731 ;  2  Vet.  252;  Tapner  (x)  Rigden  v.  Vallier,  uhi  sup. 

V.  Merlott,  Willes,  17^;  Stratton  (y)  Goodtide  v.  Stokea,  l\Vils.34U 


Say.  67. 


sidered 
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•idered  as  a  proper  will.  la  an  opinion  of  Mr.  Justice 
Burnet's,  on  a  case  referred  to  him  (a),  he  seemed  clear- 
ly of  opinion  that  a  power  executed  by  will  must  be 
construed  the  same  as  if  executed  by  deed.  He  said, 
aifdressing  himself  to  the  limitations  in  the  will,  ''  For 
if  such  a  limitation  in  the  deed  would  be  bad,  such  an 
appointment  by  virtue  of  that  deed  would  be  as  bad. 
Nor  will  it  vary  the  case  that  such  an  appointment  is 
expressly  allowed  to  be  made  by  will;  for  the  appointee 
is  not  in  by  the  will,  but  under  the  deed^  and  the  will 
is  only  directory  as  to  the  person  and  estate  to  be  taken 
under  the  deed  (6).  Nor  is  such  an  appointment  a  de- 
vise within.the  statute  of  wills." 

But  in  the  Duke  of  Marlborough  v.  Lord  Godolphiu 
(c).  Lord  Ilardwicke  expressly  said,  ''  So  if  a  power  is 
given  by  deed  tx>  appoint  lands  by  will,  and  the  per- 
son to  whom  the  power  is  given  makes  a  will  and 
gives  the  lands  to  A  and  his  issue,  the  law  says,  that 
though'  such  appointee  takes  under  the  power^  yet 
the  execution  of  the  power  being  by  will,  it  shall 
receive  the  same  construction  as  if  a  devise  of  lands, 
viz.  an  estate  tail.  So  if  it  had  been  to  A  for  ever^  that 
would  have  been  an  estate  in  fee.  It  was  never  doubted 
but  that  the  construction  of  the  words  would  be  the 
same  exactly  as  if  he  took  strictly  and  properly  under 
the  words  of  a  will." 

And  conformably  to  this  opinion  in  a  later  case  of  an 
execution  of  a  power  by  will,  I^ord  Ilardwicke  held>  that 
altho'  the  will  was  not  a  proper  will,  yet  that  the  words 

(fl)  See  1  Vol.  Cas.  and  Opin.  33.  1  Bulstr.  200 ;  Lemalne's  ca«e. 

(*)  6  Co.  10 ;  Sir  Ed.  Clcre's  case;     (c)  2  V«s.  (51 . 

2c  of 
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of  it  were  to  haye  the  like  construction  ta  if  it  was  a  pro* 
per  will ;  for,  otherwise,  there  would  be  a  strange  confu- 
sion in  the  construction  of  writing^,  if  Ihey  were  to  baire 
one  construction  where  prb^er  wills,  and  another  where 
improjpe^ :  the  words  therefore  of  such  writings  are  to 
receive  the  same  liberal  and  beneficial  conirtruction  as 
the  words  in  a  proper  will.  Atid  he  determiocd  an  in- 
formal limitation  to  be  an  estate  tail,  although  clearly 
it  could  not  have  been  so  coiisitrued  had  it  been  con(aiB-> 
ed  ih'a  d^d^^I).  « 

So  in  a  case  in  the  year  177^,  whefe  by  a  tfill  mad* 
in  execution  of  a  power,  the  estate  wis  given  to  the  6\h 
ject  of  the  power  and  his  assigns  for  hia  life,  with  re- 
mainder to  a  trustee  and  his  heirs  duHng  the  life  of  the 
object^  in  trust  to  preserye  contingent  remainders^  wiA 
I'emainder  after  his  dectese  to  his  issiit  in  general  tail, 
with  remainders  over ;  Sir  Thoinas  Sew^ll  decreed  that 
the  app<^intee  tools,  an  estate  tail  (e).  We  shall  sfigain 
have  occasion  to  touch  upon  this  doctrine,  in  consider-r 
lag  the  cases  upon  excessive  executions  (/} . 

And  here  we  may  notice  a  point  in  the  case  of  Clin- 
ton V.  Seymour  ( gj,  which  aros^  upon  a  deed.  The 
Duke  of  Newcastle  and  bis  son,  the  Earl  of  Lincoln, 
havii^g  a  joint  power  df  charging  a  sOm  on  an  estate, 
directed  I6,000t.  part  of  it  to  be  r^iM  and  pHid  to 
them,  their  executors,  administrators,  or  assigns ;  and 
by  a  deed  of  even  date  it  was  agreed,  fhttt  if  the  Earl 
ahould  survive  the  Duke^.lie  should  apply  the  motaey  in 

(4^)  SoUthby  V.  StonehocMe,  2  Veji.        No.  1 1  j  «ec  Qaulson  «.  CouIioDa 

OlO ;  and  see  RobtDSOD  v.  Hard-        2  Str.  1125. 

cattle,  2  ^ro,  C.  C.  3a  (/)  Sc^  post,  tect.  8. 

((?)  P^elp  V.  Hay,  MS^  Appendix,    (g)  4  Yc?.  jun,  44a 

naymeat 


OF  THE  COKSTRUCTICN  OF  POWERS  IN  GSJi^R^L.    3&7 

|)ajineat.of  the  Duke's  debts^  and  the  residue  should  gp 
as  part  of  the  Duke*s  personal  estate  ;  and  if  the  Duke 
survived  it  \^as  to  go  in  the  same  M^ay^  only  of  course 
Jie  himself  was  to  make  the  ^ppUcatipn.  The  Duke  did 
isurvive;  and  in  consideration  of  14/JOQ/.  and  naturs^l 
love  and  affection,  assigned  the  16,000/.  to  one  of  hi^ 
jouuger  children.  It  was  insisted  that  the  £arl  of  Xiii- 
coln's  object  was  defeated,  as  he  intended  the  money  tp 
be  applied  ooly  in  payment  of  the  Duke's  debts^  aii4 
that  the  son  purchasing  the  16,0002.  was  bound  to  see  to 
the  application  of  the  purchase  money.  But, as  to  the 
14.900/.  Lord  Alvauley  considered  the  son  a  purchaser 
for  a  valuable  consideration,  and  not  bound  to  see  ij^ 
the  application  of  the  money.  The  question,  he  said, 
then  remained  a«  to  the  sum  of  1100/.  whether  that  was 
not  appointed  in  breach  of  some  .trust  in  the  Duke.  It 
was  a  very  extraordinary  transaction,  and  all  these 
;8(iwige  w.ords,  be  was  afraid,  were  only  a  circuitous 
wuy  of  saying  it  w^s  for  the  Duke  bimself.  -  However^ 
he  thought  that  the  executors  of  tbe  Duke  were  the  only 
persons  who  could  cal)  for  an  application  of  that  s^um, 
on  the  supposed  undertaking  of  the  Dijkke  jaot  to  give  it 
{gratuitously,  but  to  apply  it  to  the  discharge  of  his 
di^bts;  he  accordingly  retained  the  1100/,  with  liberty 
for  the  parties  to  apply  within  twelve  months.  If  no 
application,  to  be  paid  to  the  appointee. 


^ri*r 


III.  Thirdly^  We  are  to  consider  what  ads  poucers  i|» 
general  authorise^  It  is  clear  that  a  power  to  iqake  par^ 
tition  of  an  estate  will  not  authorise  a  sale  or  exchange 
of  it;  but  it  has  frequently  been  a  question  amongst 
conveyancers,  whether  the  usual  power  of  sale  and  ex-r 
change  does  not  authoriie  a  partitiooj  and  several  pactj* 

d  c  2  tion« 
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tions  have  been  made  by  force  of  such  pawers  under  the 
direction  of  gentlemen  of  eminence.  This  point  under- 
went considerable  discussion  on  the  iitle  which  after- 
wards led  to  the  case  of  Abel  v.  Hcathcote  (a).  The 
•late  Mr.  Fearne  thought^  that  the  power  did  authorise  a 
partition^  on  the  ground  that  the  partition  was  in  effect 
an  exchange.  The  power  was  to  make  sale  of  or  convey  in 
excftan^e  the  estate  for  the  best,  or  such  other  equivalent 
interest  in  lands  as  the  trustees  should  think  proper^  and 
for  ftiat  purpose,  to  revoke  and  limit  new  uses.  The 
case  was  first  heard  before  the  Lords  Commissioners 
Eyre,  Ashurst,  and  Wilson.  Thej  all  thought  that  the 
power  was  to  receive  a  liberal  construction,  as  its  object 
was  to  meliorate  the  estate.  Eyre  thought,  that  u|fon 
the  word  sell,  the  trustees  should  have  a  power  of  mak- 
ing partition^  because  it  was  in  efiect  to  take  quite  a  new 
estate. ,  And  Ashurst  and  Wilson  thought^  that  what- 
ever power  might  be  derived  from  the  word  sell,  the 
other  words  of  the  power,  convey  for  an  equivalent  were 
sufficient.  They,  however  ultiniately  declined  to  de- 
cide the  question.  Upon  the  cause  coming  on  before 
Lord  Rosslyn,  he  determined  that  the  power  was  well 
executed,  and  founded  his  opinion  on  its  being  in  efiect 
an  exchange,  as  the  consequences  and  effects  of  a  parti- 
tion and  exchange,  as  to  the  interes's  of  the  parties  are 
precisely  the  same. 

Nearly  the  same  point  was  again  agitated  iu  the  late 
case  of  M'Quccn  and  Farquhar  (6).  There,  however, 
the  power  in  terms  only  authorised  a  sale.  Upon  the 
first  hearing.  Lord  Eldon  expressed  his  opinion,  that 
evea  a  power  to  exchange  vrouid  not  authorise  a  parti- 

r 
(«)  4Bro.  C  C  2/8,  2 Vcs.  jan.  9a   •  {I)  1 1  Ves.  pin.  46?. 

tion. 
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tion^  and  io  delivering  judgment  he  expressed  the  same 
opinion  more  strongly^  and  said  he  should  rather  have 
been  inclined  to  decide  Abel  and  Heathcote  upon  the 
vrofds^  ''such  other  equivalent  interest  in  lands/'  &c. 
But  without  infringing  upon  that  case^  he .  determined 
that  a  power  of  sale  simply^  does  not  authorise  a  par- 
tition^  whatever  a  power  of  exchange  may  do. 

Until  the  question  shall  receive  a  further  decision^  it 
can  scarcely  ^  be  considered  clear,  that  a  power  to  ex- 
change will  authorise  a  partition.     It  is  at  least  very 
doubtful  upon  what  ground  Abel  and  Heathcote  was 
decided^  whether  upon  the  power  of  sale^  or  upon  the 
power  of  exchange,  and  the  principle  of  Lord  Eldon's 
dwision  is  in  complete  opposition  to  that  of  the  Judges 
in  Abel  v.  Heathcote.     They  contended  that  the  power 
was  for  the  melioration  of  the  estate,  and  wa^i  therefore 
to  receive  a  liberal  construction.     Lord  Eldon  insists, 
that  the  terms  and  limitations  of  a  power  must  be  observ- 
ed, according  to  the  contract,  or  the  new  use  will  not 
arise*     And  it  may  be  observed,  that  if  Abel  and  Heath^ 
cote  cannot  be  defendefl,  on  the. broad  general  ground  of 
a  partition  being  authorised  by  a  power  of  exchange,  it 
certainly  cannot  be  supported  by  the  words,  ^'  such  other 
equivalent  iotcrest''  in  lands,  Ac.     For  the  power  did 
not  authorise  an  exchange,  or  a  disposition  for  any  othet 
equivalent  interest  in  lands,  but  simply  an  exchange  of 
the  sei^tled  estate  for  an  equivalent  interest  in  other  lands^ 
These,  or  words  to  the  like  effect,  must  of  necessity  be 
expressed  or  implied  in  every  power  of  exchange,  and 
caniiot,  by  any  licence  be  cut  out  and  read  as  authoris- 
ing a  distinct,  independent  act* 

But  as  Lord  Rosslyi^  has  observed,  this  objection 
may  be  obviated  where  thete  is  a  power  of  sale.     The 

^  c  3  undivided 


tindiyi'ded  ^art  offhe  estate  maybe  s<yld}  the  trustees  may 
deceive  the  money,  and  thto  lay  it  out  in  the  purelttwc 
of  the  divided  ptfrt  (c)  ;  and  alttiougti!  the  sale  is  merely 
fictitious  in  order  to  effect  tbe  partition^  yet  rt  should  seem 
that  the  transaction  cannot  be  impeached.  The  same 
observation  ap'plies  to  an  exchange  under  a  power  of 
^ale.  The  estate,  may  be  sold  to  the  otrner  of  the  estate 
intended  to  be  taken  in  exchange,  and  then  the  money 
may  belaid  out  in  the  purchase  of  this  Istst  estate  (1). 

It  v«^afi  formerly  a  very  considerable  qaestion^  whe- 
ther a  tenant  for  life,  with  a  power  of  sale  and  exchange 
in  himself,  or  to  the  execution  of  which  his  consent  wa9 
required,  could  buy  the  estate  himself,  or  take  it  in  ex- 
change for  an  estate  of  his  own.  As  to  an  exchange,  *ft 
w<as  insisted  that  the  power  meant  an  act  that  bore  as 
hear  a  resemblance  to  a  strict  legal  exchange  as  possible ; 
and  that  therefore  there  must  be  two  different  persons  Uf 
reciprocally  exchange,  which  there  could  not  be  where 
the' tenant  for  life  had  the  power  faimsdf.  And  in  re- 
gard to  the  general  question,  it  V^as  doubted  whether  at 
least  equity  would  not  relieve  against  the  execution  of 
the  power..  Lord  Eldon,  although  folly  aware  of  the 
danger  attending  a  purchase  of  the  uiheritance  by.  a  te* 
itant  for  life,  seems  to  think  thAt  it  cannot  be  irapeaeb-- 
^  on  general  principles  (^).     A  few  years  ago,  how-' 

{c)  See  ^  Ves.  jao.  101 ;  4  Bro.  C.  C.  285. 
(i)  Stt  QVtk*  jun.  52;  and  1 1  Ves. jun.  480 ;  but  see  lb.  476,477. 


.h*i 


(I)  There  ii  a  case  now  dependiog  in  theCourt  of  Cbancety,  what* 
under  a  power  of  sale,  the  estate  was  sold,  and  the  money  immediacciylaid 
out  in  the  purchase  of  a  rent-charge  out  of  the  same  estate.  The  bill  was 
filed  by  a  v^nidor  to  obtain  t  tpecitic  performance  against  the  purchaser, 
who  objected  to  the  title. 

ever> 
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eyer,  the  doul>t  was  8tate4  as  a  g^ouod  for  requiring 
the  aid  <\f  Parliapientj  iii  a  petition  for  an  act  to  enable 
an  9X9i|l^lge  of  settled  estates  with  the  tenant  for  life> 
>nrhich  it  was  conceived  could  not  be  don^  Under  a  powei^ 
of  si^l^  and  exchange  in  the  settlemeni.  The  Q\kie{  ]^a* 
if€(p,.and  Mr.  Baron  Hot^m^  to  whom  the  bill  was  re- 
fyfK^,  reported^  and  submitted  it  as  their  opinion^  that 
the  4oHbt  which  was  the  cause  of  petitioning  for  the  bill 
wi|8  qot  well  founded ;  and  therefore^  that  the  bill  was 
uunec^si^ry^  apd  that  the  passing  of  such  a  bill  might 
irfLuse  a  grpat  prejudice  to  nuii^erpus  titles  under  execu* 
.tions  of  powers  pf  s^le  ^nd  exchange  of  a  simi^r  kiiid : 
iind  the  Hqusc  pf  ILiords  according!;^  rejected  the  bill ; 
in.  consequepce  pf  which  many  estates  of  great  value 
|iave  ;ince  ^een  purchased,  and  taken  in  exchange  bj 
tenants  for  life,  under  the  uf  ual  powers  of  sale  aad  ex-*- 
change. 

Where  ^  power  of  sale  is  given^  the  object  certainly  is 
pot  to  tprn  the  land  into  money  so  ^  to  increase  the  in- 
come of  the  tenap^  for  life  at  ^be  expense  of  the  personf 
ef  iti^ed  to  the  inheritance,  altjbpugh  every  well  dra^ 
settlement  contains  a  clause  expressing,  that  until  a  conve^ 
nient  purchase  can  be  fovnd,  the  trustees  shall  lay  out  the 
mo^ey  in  the  funds  at  interes/;.  Lord  Eldon  addressing 
himself  to  the  usjual  words  in  powers  pf  s^le^  that  the 
trui^tees  may  sell  for  such  price  as  shall  appear  to^eni 
to  be  reasonable,  observes,  that  that  expression  mu$t  be 
cQnsjtrued  at  least  in  a  question  between  the  trustees  and 
the  cestuts  que  trust,  after  jthey  have  with  due  diligence 
e^fifiined.  The  object  of  the  sale  must  be  to  invest  the 
money  in  the  purchase  of  another  estate  to  be  settled  to 
the  same  uses ;  and  they  ate  not  to  he  satined  viith  pro^ 
hability  upon  that ;  but  it  ought  to  be  with  reference  to 

3c  4  lA 
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an  object  at  that  time  supposed  practicable,  or  at  least 
the  court  would  expect  some  strong  purpose  of  family 
prudence  justifying  the  conversion,  if  it  is  liketj  to  con- 
tinue money  (c). 

The  conclusion  of  the  sentence  shows,  that  Lord  El- 
don  is  not  to  be  understood  to  mean,  that  the  estate  can- 
not, under  any  circumstances,  be  sold,  unless  the  trustees 
have  another  estate  in  direct  view.  The  usual  direc- 
tion that  until  a  convenient  purchase  can  be  found,  the 
money  shall  be  laid  out  at  interest,  directly  nc^tives  that 
construction  of  the  power,  and  many  proper  reasons  fre- 
quently occur  to  induce  trustees  to  sell  the  estate,  al- 
though they  have  not  an  immediate  prospect  of  purchas- 
ing another-^ as  an  advantageous  offer,  &c.  And  cer- 
tainly where  a  sound  discretion  has  been  exercised,  equity 
could  not  affect  the  trustees  as  for  a  breach  of  trust. 

But  to  return. — A  power  to  sell  and  raise  a  sum  of  mo- 
ney, implies,  it  seems,  a  power  to  mortgage,  which  is  a 
conditional  sale  (/);  and  a  power  generally  **  to  raise  a 
sum"  out  of  an  estate,  enables  a  sale  of  it  ( g  )•  But  where 
a  power  is  given  to  raise  money  by  sale  or  mortgage,  if 
the  parties  intend  that  a  sale  may  be  made  after  a  mort- 
gage in  order  to  pay  it  off,  the  intention  should  be 
clearly  expressed,  as  it  is  doubtful  whether,  if  a  mort- 
gage be  first  made,  the  power  is  not  wholly  exhausted, 
so  that  a  sale  cannot  afterwards  be  made  to  exonerate 
the  estate ;  and  it  is  clear,  that  in  a  case  of  this  kind 
the  mortgagee  cannot  require  a  sale  even  if  the  power 
authorise  a  sale,  for  he  is  no  object  of  the  power,  fur- 
ther than  as  that  power  enabled  the  donee 'to  make  him 

(e)  10  Vcs.  jun.  309.  {g)  Warebam  v.  Brown,  2  Vera- 

(/)  Mills  V.  Banks,  3  P.  Wms.  9.        153. 

a 
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a  good  raortgmge.  When  he  has  that^  he  is  in  the  ordi- 
nary situation  of  a  mortgagee.  He  has  all  the  remedies^ 
but  only  the  remedies  of  a  mortgagee  (h). 

Where  a  power  of  charging  is  given  by  an  instrument 
in  which  different  funds  are  comprised^  and  the  power 
18  not  expressly  confined  to  one  fund  in  particular^  the 
question^  whether  the  power  embraces  both  funds  or 
only  one  of  them^  must  of  course  depend  upon  the  con- 
struction of  the  whole  instrument,  and  it  is  obviously 
impossible  to  lay  down  any  general  rule  on  the  subject. 
But  it  should  seem,  that  where  a  person  has  an  absolute 
interest  in  trust  given  to  him  in  one  fund,  and  not  such 
an  interest  in  the  other^  and  the  settlor  of  the  two  funds 
gives  him  a  general  power  of  charging,  the  power  shall 
relate  to  that  fund  only  in  which  the  donee  has  an  ab* 
sol  ute  interest  {k). 

A  power  to  charge  land  with  a  particular  sum  end^bles 
a  charge  of  that  sum,  and  the  interest  besides,  for  the 
intention  is  to  charge  the  estate  with  the  money^  and 
that  of  course  carries  interest ;  and  no  one  would  lend 
such  sum  on  such  security  if  the  law  were  otherwise  (/)• 

But  where  a  man,  having  a  power  to  charge  an  estate 
with  2000/,  after  the  death  of  his  wife,  gave  lOOO/.  to 
his  wife,  payable,  with  interest  from  three  months 
after  his  death ;  Lord  Hardwicke  held,  that  the  gift 
of  this  1000/.  vras  an  execution  of  the  power,  although 

« 

(A)  Palk  V.  ClifltoD,  l2  Vet.  jup.  (I)  Lord  Kilmurry  v.Geery,  2  Salk. 

49;  bat  as  to  the  principal  ques-  638;    Evelyn  v.  Eveljn,    2  P. 

tion,  tee  Omerod  v*  Hardman,  Wmt.  5QI ;   Boycot  v.  Cotton, 

5  Vet .  jun.  722.  1  Aik.  £52;  Hall  v.  Carter,  2 

{k)  See  Doe  v.  MUborne^  2  Term  Atk.  358 ;    and  tee  Lewit  v. 

Kcp.  721.  Freke,  2  Vet.  jun.  £p7 ;  SitwcU 

V.  Barnard,.^  Vet.  jun.  520. 

there 
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there  was  a  miiUkc  as  to  tbe  time  it  would  be  niaed. 
Tbc»  it  was  insisted^  that  as  the  widow  had  lOOQ/.  left 
her^  with  interest,  \yxA  the  principal  could  not  be  paid 
at  the  time  intendedj  the  interest  should  he  made  good 
till  it  amounted  to  ^fXXU.  which  he  had  power  to  raue. 
But  Lord  Hardwieke  determined  that  the  intereit  should 
not  be  made  good  out  of  the  power^  for  that  was  la 
charge  the  estate  with  a  principal  sum  of  2Q0Qi  (trij. 

(m)  Krobtft  V.  CUfibrd^  1  Atk.44a 
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SECTION  III. 


19^HER£  AN  EXCLUSIVE  APPOINTMENT  IS  AUTHORISED. 

▼▼  HERE  it  is  intended  to  give  a  power  of  appointing  a 
fund  to  several  objects,  or  to  any  of  them  exclusively, 
the  power  should  run  thus:  to  all  and  every,  or  such 
one  or  more  exclusively  of  the  other  or  others  of  the  ob- 
jects as  the  donee  shall  appoint ;  and  in  the  common  case 
of  a  power  to  appoint  to  children  of  the  marriage,  or 
their  issue,  it  may  run  thus,  providing  for  every  event,  to 
all  and  every,  or  sUch  one  or  more,  exclusively  of  the 
other  or  others  of  the  children,  or  to  all  and  every^  or 
such  one  or  more  excludvely  of  the  other  or  others  of 
the  issue  of  the  children,  or  both,  to  all  and  every,  or 
such  one  or  more  exclusively  of  the  other  or  others  of  the 
children,  and  to  all  and  every,  or  such  one  or  more  ex- 
clusively of  the  other  or  others  of  the  issue  as  the  donee 
shall  appoint. 

But  we  are  now  to  enquire  in  what  cases  an  exclusive 
appointment  is  authorised,  although  these  precise  tech- 
nical words  are  not  used ;  and  first,  as  to  the  cases  where 
an  exclusive  appoiatment  is  not  authorised. 


I.  Under  a  power  to  appoint  '^  to  all  and  every  the  child 
and  children"  (a),  or  '^  iinto  and  amougseveral  objects," 
every  one  must  have  a  share  (Zi).     So  even  a  power  of 

(a)  Pocklington  v.  Bafne,  1  Bro.        533  j  and  lee  MaddicoD  v.  ika- 
C.  C.  460.  drew»  1  Ves.  67 ;  Baker  v.  Bar« 

{h)  Maliiuit.  Keighlef,  2  Ves.  jun«        rett,  2Pt'cem.  199,  cited* 

disposal 
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disposal^  ^^unto  and  amongst  such  children  begotten 
between  us^  and  in  such  proportion"  as  the  wife  shall 
appoint^  compels  a  distribution  amongst  all  the  children, 
no  child  can  be  excluded  (c).  And  in  a  late  case((/), 
Lord  Alyanlejr  held^  that  a  power  to  appoint  *'  amongst 
the  children  as  the  donee  shall  think  proper^"  did  not 
authorise  an  exclusive  appointment.  He  treated  the 
word  "  amongst^"  as  equivalent  to  ^'  all  and  every/' 
which  words  are  mandatory^  that  each  shall  have  a 
share  (e).  And  in  an  early  case  (/),  upon  a  gift  to  the 
wife^  **  upon  trust  and  confidence  that  she  would  not 
dispose  tl^ereof^  but  for  the  benefit  of  her  children/'  it 
was  determined  that  no  child  could  be  excluded.     But, 

II.  On  the  other  hand,  powers  to  appoint  '^  to  such  of 
my  children  as  my  wife  shall  think  fit  {g)/'  '^  to  one  or 
more  of  my  children  as  my  wife  shall  think  fit  (A), '  "  to 
be  at  my  wife's  disposal,  provided  it  be  to  any  of  my  cbil^ 
dren  (J)/'  '^  amongst  all  or  such  of  my  children  (A),"  ''  to 
and  amongst  such  of  my  relations  in  such  parts,  shares  and 
proportions  {I)/'  (1)  have  been  held  to  enable  the  do- 

(c)  Alexander  v.  Alexander,  2  Ves        Antttn  v.  Aiistin»  For.  74,  cited. 
640.  (h)  Thomas  v.  Thomas,  t  Vcru. 

(d)  Kemp  v.  Kemp,  5  Ves.  jan.        513. 

849.  (0   Tomlinson  v.   Dightoo,  I  P^ 

(*)  Menzey  v.  Walker,  For.  72.  Wms.  149. 

(/)  Gibson  «.  Kinvcn,  1  Vern.  66.  (k)  Maccy  v.  Shurmcr,  1  Aik.  389. 

(g)  Liefe  9.  Sahingstooe,  1  Mod.  (/)  S]>ring  v.  Biles,  1  Term  Kep. 

I89 ;  and  aet  5  Vet.  juD.  857 ;  ^^^»  n. 


(1)  Id  determioing  this  case,  the  court  appears  to  have  placed  some 
stress  on  the  power  being  for  the  benefit  of  relations.  It  seems, 
however,  that  the  case  must  have  received  the  same  construction  bad  the 
power  been  to  appoint  the  cfaidren* 
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nees  to  appoint  exclusively  to  any  of  the  objects.  So 
where  the  power  was  to  appoint  unto^  and  amongst  all 
such  child  or  children  of  A  in  such  parts,  shar^^  and 
proportions,  &c.  as  B  should  choose,  it  was  holden  to  au- 
thorise an  exclusive  appointment,  although  it  was  insist- 
ed' that  upon  the  word  all  none  could  be  excluded ;  but 
the  Chancellor  said,  that  the  fault  of  the  plaintiff's  ar- 
gument was,  that  they  stopped  at  the  \j^ord  "  all/'  They 
roust  he  added,  go  on  and  finish  the  sentence,  and  then 
it  was,  all  such  child  or  children  as  he  shall  appoint  (m). 
And  this  construction  bad  previously  been  established 
by  a  case  more  difficult  to  manage.  Under  a  marriage  set' 
tlement^  a  real  estate  was  settled  to  the  use  of  such  child 
and  children^  and  for  such  estate  and  estates  and  pur- 
poses as  the  husband  should  appoint,  and  in  default  of 
appointment,  the  estate  was  limited  to  the  use  of  all  and 
evert/  the  child  and  children  of  the  marriage  in  fee* 
The  father  made  an  exclusive  appointment.  Against  the 
power  it  was  forcibly  argued  by  the  present  Chief 
Justice  of  B.  R.  then  at  the  bar,  that  the  grammatical 
sense  and  construction  of  the  words  plainly  imported, 
that  the  appointment  must  be  among  the  children,  to  such 
child,  if  only  one,  and  to  such  children,  if  more  than 
one,  that  "  and"  could  not  be  satisfied  without  giving 
a  share  to  each,  that  the  words  such  child,  and  such 
estate  were  only  added  to  shew,  that  even  if  there  were 
only  one  childi  the  father  had  a  discretion  as  to  the 
estate  to  be  given  to  him,  and  that  the  words  in  de- 
fault of  appointment,  '^  to  all  and  every  the  child  and 
children,^'  must  mean  the  same  as  ^'  child  and  chil- 
dren"  in  the  former  part,  and  they  shewed  that  the 

« 

(an)   Wollen.  t;.  Tanner,  5  Ves.  jun.  218. . 

power 
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^wer  must  be  executed  in  favour  of  evert/  ant  of  tbt 
childreo.  But  the  court  oonfitmed  tbe  power  to  be  ei« 
dufiive^  and  read  ''or"  for  ^'and."  Ashurst  J.  consi- 
dered tlie  case  strongor,  as  the  subject  was  realty  and 
not  perscmaHy^  and  that^  ifit  had  been  intended  that  all 
ahould  have  derived  some  benefit^  they  wouhl  have  said^ 
*'  among  them/'  and  they  would  not  have  used  the 
word  ^'xhiid''  in  the  singular  number^  which  could 
only  have  been  added  for  tlie  purpose  of  giving  a  power 
to  appoint  to  one  onltf  ;  and  BuUer^  .J.  thought  the 
case  of  SpriiJig  v.  Biles  stronger  tlian  the  present. 
There  the  power  was  "  to  and  among  such  of  my  reUr 
tioBS>  &c,  in  such  parts^  shares,  and  proportions,"  &c* 
which  imported  that  a  division  was  intended*  But  in 
'the.  present  case^  the  words  ''  parts>  .-shares^  and  pr^por- 
iious/'  were  not  used  (1)  (n). 

In  many  oases  an  exclusive  appointment  may  be  au«- 
thorised  by  the  ^parent  ioteoticm  of  the  donor,  altht* 
no  words  of  exclusion  are  expressly  used. 

Thus  in  the  case  of  Bevil  v.  Rich  (o),  the  testator 
gave  all  the  rest  of  hia  estate  to  A  B  ''on  trust  to  give 
my  children  and  gsandohildren  according  to  their  deme^ 
rits."  A  B  gave  the  estate  to  one,  omittii^  the  rest. 
Lord  Nottingham  refiised  to  set  aside  the  appointment, 
as  the  children  were  to  come  in  by  die  act  of  the  devisee, 

(n)  Swift  V.  GregsoD,  1  Term  Rep. 
432;  and  soe  Ken  worthy  v.  Bate,  (o)  1  Cba.  Ca.  S09, 

6  Vcs.  jun.  793. 


(1)  These  words,  however,  can  scarody  be  oonsidered  as  important 
in  any  case  with  reference  to  the  question  under  discnssion^  as  thqr  are 
inserted  to  meet  the  case  of  an  appointment  to  two  or  more. 

and 


ttsd  he  WAS  to  ^ive  tMr  dktribiite  according  io  their  de« 
meritiB ;  therefore  he  was  judge. 

So  in  the  case  Of  Barrell  and  BurreU  (p),  where  the 
property  was  giyen  by  wiU  to  the  testator^  wife>  ''  to 
the  ead  she  might  give  bis  children  such  ^ortttiiet  asube 
should  think  proper^  or  they  best  deserve^  to  ivhom  he 
charged  his  sons  and  daughters  to  be  dutiful  ajad  obe^ 
dient,^  and  loviaig  and  affectionate  to  each  other.''  Lord 
Camden  appears  to  have  delermitied  that  the  wife  bad 
a  power  to  appoint  to  any  of  the  diildren  exchisiv^y  of 
the  others.  Lord  Alvanley  has  observed,  that  he  would 
toot  say  what  his  own  opinion  would  have  b^en  on  that 
case.  He  was  willkig  io  ^ublfnit  to  that  iof  Lord  CaoH 
den  upcm  siich  a  doubtfiil  question,  beii^  perfectly  'sa* 
tisfied,  that  in  critidsiDg  on  the  vrards  '^  tO'and^noi^tt," 
&c.  the  court  goes  against  the  intentioki  (q). 

Again,  in  &  case  where  a  testator  bequeathed  «  sum 
io  his  executor,  •'to  be  distributed  amongst  his  poor 
relations,  or  such  other  objects  of  charity  "  as  the  tes- 
tator should  mention  in  private  instructions:  no  in- 
structions were  left,  saA  it  was  not  necessary  to  decide 
the  point;  >ut  Lord  Redesdale  said,  that  the  testator's 
design  was  to  give  to  them  as  olgects  of  cbai4ty,  and 
not  merely  as  relations ;  and  he  'ejq>ressed  his  opinion^ 
that  the  executors  had  a  discretionary  power  ^ofditftri- 
bution»  and  need  not  include  all  the  testator's  poor  rela- 
tions (r). 

The  word  "such"  standing undxplairted,- authorises^ 
aa  we  have  seen,  an  exclusive  appointment;  but  that 

ip)  Ambl.  660.  (^)  Mahon  ♦.  Savage,  1  Sch.  aod 

(^)  See  5  Vet.  jnn.  860i  and  see        Lef.  111. 
ib.  SQ3. 

word 
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word  is  not  unfrequently  govenied  bj  a  preceding  clause 
80  as  to  mean  a  particular  class  or  description  of  issue^ 
all  of  whom  must  be  provided  for.  And  as  a  power  to 
appoiat  exclusively  may  be  collected  by  implicatioa, 
where  an  authority  in  express  words  is  wanting,  accor- 
ding to  the  eases  just  dismissed^  so  an  express  power  in 
terms  to  appoint  exclusively  may  be  construed  to  be 
merely  a  power  of  distribution^  in  order  to  effectuate 
the  clear  intention  of  the  parties.  Both  these  points  were 
determined  by  Lord  Hardwicke^  in  the  case  of  Burleigh 
V.  Pearson  (s). 

Burleigh^  previous  to  his  marriage^  by  a  deed  of 
trusty  declared  the  uses  of  a  copyhold  estate  belongiog 
to  his  wife ;  reciting,  that  to  make  a  provision  for  the 
maintenance  and  preferment  of  such  younger  chUdrtn 
nhich  they  should  leave  unmarried,  and  unadvanced  or 
otherwise  provided  for  i\i  their  deaths  ;  and  for  raising 
such  sum  as  they  should  think  requisite  for  the  fortunes 
and  preferments  of  such  younger  children,  the  trustees 
should  raise  1000/.  to  pay  the  same  to  jucA  younger 
children,  in  such  manner  and  proportion  as  they  should 
appoint  by  writing ;  and  in  default  of  appointment  by 
both,  then  to  the  said  younger  children,  or  some  of 
them,  as  the  survivor  should  appoint  by  writing  or  will ; 
in  default  of  appointment,  equally  to  be  divided  among 
them.  The  question  was,  whether  an  exclusive  ap- 
pointment was  authorised.  Lord  Hardwicke  said,  that 
the  deed  by  which  this  trust  was  created  was  certainly 
very  inaccurately  penned,  but  a  reasonable  construction 
must  be  made  j  and  that  from  the  intent  of  the  parties 

(s)  1  Vcs.  281 ;  and  see  Alexander  v.  Alexander,  2  Ves^  04a 

fullj 
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folly  deckred  in  the  beginning  of  the  deed,  which  was 
the  leading  clause  ;  and  therieforc  other  doubtful  words> ' 
if  any,  ouglit  be  controuled  and  construed  by  that  plaia 
declaration  of  the  intent,  which  was  to  niake  a  provisitfii 
for  those  younger  children  who  should  be  lefl;  unmar- 
ried, &c,    to  which  description  the  word   such  was 
plainly  relative.    ''  And/'  after  unmarried,  must  be  con- 
strued ''or;''  and  the  negative  must  run  through  the 
whole,    otherwise  it  was  absurd ;    for  they  certainly 
meant  unprovided  for ;  and  then' a  child,  thougli  niar- 
ried,  if  not  advanced  or  otherwise  provided  for,  would 
be  the  object  of  the  power :  and  in  this  sense  it  was  used 
in  the  will.     Then,  such,  he  added^  referred  to  the  de- 
scription   before    the    governing  clause  through   the 
whole,  and  did  not  mean  a  gender al  power  to  appoint 
to  one  or  two,  for  all  must  have  some.     The  contrary 
construction  would  overturn  the  intent ;  impowering  to 
giye  the  whole  to  a  child  even  provided  for,  and  to 
leave  the  rest  unprovided.     But  the  most  doubtful  part 
was  from  the  words  or  some:  but  it  would  be  strange 
to  construe  this  deed  so  as  to  leave  greater  power  to  dis* 
inherit  in  the  survivor,  than  was  given  jointly,  espe- 
cially if  the  husband  survived,  as  happened,  when  it 
was  the  wife's  estate.     The  addition  of  some  must  mean 
some  of  those  imder  the  qualifications  before  described, 
ia  the  same  manner  as  such.     Another  inaccuracy  oc- 
curred afterwards  in  case  of  no  appointment ;  for  it  must 
not  be  construed  to  be  divided  among  all,  as  well  pro- 
vided for  as  not,  but  meant  the  said  younger  children^ 
viz*  unprovided.    And  he  accordingly  set  aside  the  exe*" 
cution  of  the  power^  because  some  of  the  objects  were 
excluded. 

9d  la 
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-tends  as  well  to  real  as  to  personal  estate  ( /i ) ;  and  the 
only  diflSculty  is  to  ascertain .  what  proportion  shall  in 
ever  J  particular  case  be^  deemed  illusory.     In  Wilsoo 
and  Piggot,  the  proportion  given  to  one  of  four  chil- 
dren amounted  only  to  one  sixteenth  of  the  whole  fund, 
and  Lord  AWanley  held  it  to  be  good  (t),  although  it 
was  one  fourth  less  than  an  equal  proportion.     In  Alex- 
ander V.  Alexander  (k),  the  proportion  given  w^as  only 
a  sixtil&th  part  of  the  fund  to  one  of  five  children,  aod 
the  point  was  not  raised.     In  Kemp  v.  Kemp  (t).  Lord 
Alvanley  repeated  the  desire  which  he  had  often  ex- 
pressed, to  get  out  of  the  rule  altogether,  and  lamented 
that  equity  had  not  followed  the  rule  of  law ;  but  be 
was  compelled,  against  his  inclination,  to  hold  the  ap* 
pointment  in  that  case  illusory.     The  fund  amounted  to 
nearly  1900{.     There  were  three  objects;  to  one  5(M. 
was  given ;  to  another  lOL  and  the  residue  to  the  other. 
The  first,   therefore,  had  only  a  thirty^igbth  share, 
and  the  second  only  a  oqc  hundred  and  ninetieth  share 
of  the  entire  fund^  when,  upon  an  equal  division,  each 
would  have  been  entitled  to  a  third.     Lord  Alvanley,  ia 
delivering  judgment,  said,  that  he  should  hardly  have 
conceived  that  50{.  could  be  considered  a  substantial 
part,  but  that  the  sum  of  10/.  was  evidently  meant  to 
be  no  gift,  the  party  merely  supposing  himself  U  be 
under  the  necessity  of  giving  something  to  each. 

(A)  PockBagtoa  v.  Bajne,  1  Bro.  (k)  2  Vei.  640;  bntiee9Ves.jaB. 

C.  C.  450.  392,  where  it  is  Btatcd  fmai  the 

(f)  2  Yes.  JQD*  351.   lo  Vanderzee  register*!  book  that  ihc  child  did 

V.  Adorn,  4>  Vet.  jan.  771 ,  the  not  chdm  more. 

amount  of  the  fund  ii  n<^t  stated;  (/>  5  Yes.  juo.  849* 

and  see  Spencer  v.  Spencer,  5 

Yea.  Jan.  362. 
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Thus  the  doctrine  stood  till  the  late  case  of  Butcher 
V.  Butcher  (m),  iu  which  the  Master  of  the  RolIs> 
after  delivering  the  most  luminous  and  argumentatiye 
judgment  perhaps  in  the  books^  h6ld>  that  as  no  case 
had  been  found  in  which  a  sum  of  the  amount  in  the 
case  before  him  had  been  declared  illusory^  there  was 
no  ground  upon  which  he  thought  himself  justified  in 
determining  that  this  was  an  invalid  appointment.  He 
summed  up  the  diflSculties  attending  this  branch  of 
equitable  jurisdiction  in  a  few  words.  To  say^  under 
such  a  power  an  illusory  share  mnst  not  be  given^  or 
that  a  substantial  share  must  be  givenj  is  rather  to  raise 
a  question  than  establish  a  rule.  What  is  an  illusory 
share^  and  what  is  a  substantial  share  t  Is  it  to  be 
judged  of  upon  a  mere  statement  of  the  sum  given^ 
without  reference  to  the  amount  of  the  fortune  which  is 
the  subject  of  the  power  ?  If  so^  what  is  the  sum  that 
must  be  given  to  exclude  the  interference  of  the  court  ? 
What  is  the  limit  of  amount  at  which  it  ceases  to 
be  illusory  and  begins  to  be  substantial  ?  If  it  is  to 
be  considered  with  reference  to  the  amount  of  the  for-^ 
tune,  what  is  the  proportion,  either  of  the  whole,  or  of 
the  share,  that  would  belong  to  each  upon  an  equal 
division? 

In  the  case  of  Butcher  and  Butcher  there  were  nine 
persons,  and  the  fbnd  amounted  to  about  17,000/.  To 
some  of  the  cfhildren  200^  3  per  cents  only  was  given ; 
so  that  reckoning  the  stock  at  even  70  per  cent.  th« 
share  did  not  exceed  a  hundred  and  twenty-^second  part 
of  the  fund.  In  the  nexi  case  which  came  before  the 
Master  of  the  Rolls,  the  fund  was  9500/.  South  S^a 

{in)  9  Veil.  Jan.  381. 
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annuities^  and  theie  were  only  two  objects  of  the  power ; 
to  one  100/.  stock  was  given,  and  the  residue  to  the 
other.  The  first  therefore  had  only  a  twenty-fifth  share; 
and  the  Master  of  the  Rdlls,  referring  to  his  former  de- 
sision^  held  the  appointment  not  illusory  (n).  Another 
case  arose  shortly  afterwards^  in  which  the  fund  was 
2j00/.  There  were  five  (J)  objects  of  the  power.  To 
some  the  donee  of  the  power  gave  only  a  share  which 
amounted  to  33/.  6^.  ^d*  each,  when,  upon  an  equal  di- 
vision, they  would  have  been  entitled  to  oOO/.  each. 
The  Master  of  the  Rolls  said,  that  be  adhered  to  the 
rule  he  laid  down  in  Butcher  t?.  Butcher ;  that  he  would 
go  as  far  as  he  was  bound  by  authority^  and  no  farther. 
Shew  me,  he  added,  a  case  in  which  a  specific  sum,  or 
an  equal  proportion  of  what  would  be  the  share  of  each 
object  of  the  appointment  upon  an  equal  division,  has 
been  held  to  be  illusory,  and  I  will  in  the  same  case 
make  the  same  decision.  And,  after  shewing  that  Kemp 
V.  Kemp  was  an  authority  only  as  to  the  lOZ.  and  did 
not  turn  upon  the  50/.  he  determined  ^at  the  appoint- 
ment was  good,  as  the  sum  of  33/.  &s.  Sd.  was  not  the 
tame  specific  sum,  or  the  same  proportion  of  the  share 
of  each  child,  upon  an  equal  division,  that  had  been 
in  any  former  case  held  to  be  illusory  (o). 

In  the  foregoing  case,  with  refer^ace  to  the  whole 
fund/  the  share  givea  was  only  equal  to  about  a  seventy- 

(n)   Bax.  V.  Whitbread,   10  Ves.    (o)  Mocatta  v.  Louiada^  12  Vet. 
jun.  31.  jun.  123. 


(1)  Although  the  power  extended  to  the  israe  of  the  children,  jel  il 
also  seems  that  they,  the  issue,  were  considered  as  standing  in  theplaoa 
•f  their  parent,  and  there  were  onlj  fi?e  children ;  std  qu. 

fifth 
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fifth  of  it ;  and  in  another  case^  which  occurred  a  month 
afterwards^  and  is  the  last  case  on  this  subject^  the  dis- 
proportion was  still  greater.  The  fund  amojunfed  t6 
about  7l00f»  and  there  were  nine  objects  of  the  power^ 
seven  of  whom  had  only  about  71/.  a  piece  given  to 
them.  The  point  was  given  up  in  argument ;  and  the 
Master  of  the  Rolls  thought  that  there  was  nothing  iu 
an  objection  taken  that  there  might  be  more  children^ 
there  was  so  little  probability^  under  the  circumstances^ 
that  the  shares  would  ever  be  reduced  below  the  stan* 
dard  under  which  he  had  said  he  should  consider  himself 
bound  by  the  authorities  (p). 

The  result  of  the  authorities^  then^  is  rather  a  nega- 
tive than  an  affirmative  rule.  Lord  Alvanley  has  deter- 
mined, that  where  a  party  is^  in  default  of  appointment^ 
to  take  a  third  share^  a  gift  of  a  hundred  and  ninetieth 
share  to  him  is  illusory ;  and  here  at  length  the  line  ap-* 
pears  to  have  been  drawn ;  so  that  any  share  which 
squared  by  this  rule  would  exceed  that  in  amount^  Is 
not  illusory.  As  the  rule  is  now  established^  some  of 
the  objects  may  in  effect  be  excluded ;  therefore^  where 
it  is  intended  that  a  party  shall  have  a  power  to  divides 
the  fund  amongst  several  objects  in  substantial  propof-^ 
tions  according  to  his  discretion^  but  shall' not  be  at 
libertyito  give  merely  a  nominal  sh&re  to  any ;  the  smalI-> 
est  sum  which  the  person  creating  the  power  would  wish 
each  of  the  objects  in  any  event  to  have^  should  be 
named ;  and  it  should  be  expressly  declared^  that  the 
donee  of  the  power  shall  not  appoint  a  less  sum  to  any 
one  of  the  objects. 

{p)  Dyke  v.  Sylvetter,  13  Vm.  jon.  136. 
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But  as  we  shall  hereafter  see  what  is  not  appointed 
or  is  ill  appoio^dj  goes  as  in  default  of  appointment^  and 
wlierethc  fund  is  given  by  the  instrutncut  creating  the 
power  to  the  objects  in  default  of  appointment^  the  dy« 
ing  without  any  appointment  as  to  a.partj  is  considered 
equal  to  an  actual  appointment ;  and  therefore  a  suffi- 
cient share  being  permitted  to  descend^  will  be  deemed 
tantamount,  ^o  an  appointment^  so  as  to  prevent  any 
question  of  illusion  (;::). 

And  if  an  appointment  be  made  of  part  of  the  fund, 
excluding  some  of  the  objectSj  but  leaving  a  share  not 
illusory  to  descend^  and  afterwards  an  appointment  be 
made  of  the  residue,  wholly  excluding  or  giving  an  il«. 
4vsory  sl)are  to  some,  the  last  appointment  only  shall  be 
void,  so  that  the  residue  nay  descend  and  uphold  the 
former  appointment,  {fa  contrary  rule  were  establish- 
edL  M  appointment  leaving  a  share  not  illusory  to  de- 
scend^ vvould  be  good  at  first,  but  become  bad  after^ 
wards  (a). 

And  altboogh  a«  i^jpoiatment  ahstractcdly  taken  be 
illusory,  yet  it  may  be  justified  by  circumstances,  and 
equity  will  not  relieve  against  it*  Formerly  it  was  con-* 
.tadered,  that  whore  but.  a  trifle  was  given,  ^t  if  the 
child  bj  inisbehaviour  deserved  it,  the  court  would  not 
var J  the  appointmenjt  (ft ) }  but  at  the  present  4)^y,  the 
conduct  of  the 'objects  of  «the  power  cannot  be  taken  in- 
to  consideration  (c). 

In  Boyle  v.  the  Bishop  of  Peterborough,  Lord  Thur- 
Jow  laid  it  down^  that  where  gross  inequality  is  account- 
ed for,  and  by  the  situation  of  the  children  is  rendered 

(«)  Wilson  V.  Tiggolt,  3t  Vet.  jun.     (J)  Maddison  i^  Andrew,  iVcs  .^T, 
351.  (^)  Kcni£  V.  ^emp,  5  Ves.  jun« 

{f)  Wikon  V.  Figgott^  uU  sup,  ^55* 

humane, 
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4iiHnfti>e>  ftnd  wise,  and  discreet,  the  tourt  vill  not  call 
it  illusory  (^).  And  where  a  father  having  advanced  a 
child  upon  marrilige,  recited  tl^at  as  a  reason  lor  givioi^ 
her  a  small  tfibare,  it  was  bdd  not  to  be  illvsory  (e)^ 
For  the  ground  of  ihterfierence  in  these  ca^es  is  fraud, 
and  in  such  case  the  child  would  be  guilty  of  a  frau4 
in*  attempting  i(f  set  aside  the  appointment^  the  parent 
perhaps  Ibaviiig  advanced  more  on  that  accoant ;  th^ 
answer   would   be,    he  had  given    that  child  a  subr 

m 

st^tive  share,  who  therefore  could  not  cpmplaiu  of 
the  differencjg  (/).  Lord  Alvantey  expressed  his  opir 
nion,  that  perhaj^  if  «  si^fficient  reason  cotdd  be 
jproved  between  parent  and  cbild>  the  court  wauld 
apply  the  rule ;  but  it  must  be  proof,  he  said,  thu^ 
leavaea  no  doubt  whatsoever.  And  in  speaking  thui;,  b^ 
adverted  to  extrinsic  proof  where  no  statement  appears 
upon  the  face  of  the  appointment  (gj.  Put  it  seew 
that  in  these  cases  the  provision  must  move  from  the 
person  intrusted  with  the  pipwer  of  appointment  (h),  al- 
though in  one  case  Lord  Alvanlej^  expressed  an  opinion^ 
that  a  small  share  might  be  given  where  there  is  an  ac- 
tual provision  made  for  soma,  even  whefe  it  doea  not 
move  from  ihe-persau  executing  the  p4^wer.  The  power 
of  distributioBji  he  said,  was  given  in  order  that  there 
might  life  an  ineqaality  if  necessary .  It  was  therefore, 
he  added,  nothing  but  a  trust  in  the  party*  to  discriminate 
how  much  each  ought  to  hav'e,  under  every  circumstance 

at)  1  Ves.  ittn.  299  j  3  Bit).  C.  C.  v.  Long,  5  Yes.  jun.  445 1  Spenr 

243.  cer  V.  Spencer^  6  Vea.  jun,  $62^ 

(«)  Bristow  V.  Warde,  2  Ves.  jon.  (  /)  See  i  Vet.  jun.  368. 

a^ }  sod  see  SrdUh  v*  Lord  Ca*  (g)  Spc^qot  v.  Speacer ;  uU  n^ 

wocifyrd,  lb.  GgSi  Vsad«rzce  v.  (A)  Moqstta  v.  Lousadsi  11  Vol 

AcloiDf  4Ves.  jtto.  771 }  h^fkf  jno.  I2jl,                              ^ 

that 
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that  ought  fatirly  to  euter  into  his  consideration,  and 
vitfa  a  view  of  the  object  of  the  power,  that  each  of 
thenn  should  receive  a  provision.  If'  that  was  satisfied 
aliunde,  it  had  its  object  (I).  It  is  however  clear,  that 
the  provision  must  not  move  from  the  person  creaUngibe 
power  (Ar). 

If  the  objects  have  agreed  to  abide  bj  the  iatentimi 
and  will  of  the  donee  of  the  power,  they  cannot  set  aside 
even  an  illusory  appointment  (Z)  (1). 

Where  the  donee  of  the  power  is  a  mere  stranger,  and 
a  trustee  of  it,  upon  a  bill  being  filed  before  an  ap- 
pointment, the  court  always  decrees  an  equal  distribotion 
of  the  fund  amongst  the  objects ;  and  although  the  trus* 
4ee  of  the  power  might  have  excluded  some,  the  court 
cannot  (m).  And  the  same  rule  prevails  where  the  i4>- 
pointment  is  set  aside  as  illusory,  and  there  is  no  gift 
in  default  of  appointment  (n).    In  some  early  cases^ 

(i)  VaDderzee  v.  Adom,  4  Ves.  (mj  Kemp  v.  Kempy  5  Ves.  joiu 

jun.  785,  sedqu,  849;    LoDgmore  v.  Broom,  7 

{k)  Kemp  V.  Kemp,  5  Ves.  jun  Ves.  jun,  124. 

861.  (ff)  Gibson  v,  Kinvea,  I  Vera.  €9. 

(i)  Pawlet  V.  Pawlet,  1  Wils.  224. 


(1)  This  case,  which  is  very  long,  did  not  decide  any  thing.  The 
£arl  made  provisions  by  his  will  for  all  hu  children,  and  the  decree  ispie- 
£iced  by  this  declaration :  that  the  plaintiff  having  by  his  bill  and  nov 
in  court,  expressly  submitted  to  be  bound  by  the  intention  of  his  fa- 
ther, the  late  Earl,  in  his  deed  of  appointment  and  will,  according  to 
the  true  construction  thereof,  and  all  the  defendants,  the  other  children 
of  the  late  Earl,  having,  by  their  am^wcn,br  nowby  their  oonmel  at  the 
bar,  submitted  to  take,  according  to  the  true  intention  of  the  said  Earl, 
and  all  the  said  parties  disclaiming  to  take  advantage  of  any  defect  ia 
point  of  law  or  equUy  in  the  execution  of  the  said  Earrs  power  by  tha 
deed  of  ^>pointment ;  his  Lordship  dedare^^  9tc.  Pocdett  v.  Earl  Foo- 
Jatt,  Reg.  Lib.  B*  fol.  582 
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the  court  exercised  a  dangerous  discretion^  as  by  giving 
the  whole  (p),  or  a  double  share  of  the  estate  to  the  heir 
at  law  (/>). ;  but  this  power  the  court  has  of  late  very 
properly  disclaimed  {q),  and  a  discretionary  power  in  a 
paxent^  is  never  executed  by  the  court  ( r) ;  nor  h  it 
controlled  except  on  the  ground  of  frauds  as  in  the  case 
of  an  illusory  appointment. 


(o)  Qarke  v.  Turner,  2  Frecm. 
198 ;  aod  ,Mosel7  v,  Moselj, 
cited,  ib. ;  see  Finch,  53. 

(p)  Warburten  »s  Warburtonj  2 
Vern,  420 ;  1  Bro.  P.  C.  34  j 
and  see  Carr  v.  Bedford,  2  Cba. 
Rep.  77. 


(^)  See  5  Ves.  jun.  859;  ^^^  see 
Alexander  v,  Alexander,  2  Ves, 
640. 

(r)  MaddisoB  v,  Andrew>  1  Vet. 
57. 
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SECTION  V. 

•V  THE  C0N8TRVCTI0M  OF  A  POWER  TO  AVroiHT  TO 

CHILDREN. 

f 

It  is  upon  the  power  of  which  I  am  now  to  treaf,  that 
by  far  the  ^eater  proportion  of  ca«es  arise^  As  we  have 
already  discussed^  perhaps  sufficiently,  the  general  doc* 
tirilte  in  r^ard  to  the  estates  which  may  be  created  un- 
der powers,  I  shall  here  only  consider,  1.  To  whom  aa 
appointment  may  be  made  wider  a  power  to  appoint 
to  children.  And  2.  In  what  inai(mer  the  fund  mav  be 
settled  upon  them,  merely  premising  that  an  indefinite 
power  in  words  may,  upon  the  whole  instrument  taken 
together,  be  confined  io  children  ( a).     And, 

I.  First  then.  It  is  now  perfectly  established  that  a 
power  to  appoint  to  children  will  not  authorise  an  ap* 
pointment  to  graadchiMren  (6). 

In  the  case  of  Doe  on  the  demise  of  theDuke  of  Devon* 
lihire  v.LordGeorge  Carendish,  a  contrary  opinion  was  in 
effect  delivered,  although  it  was  pronounced  on  the  par* 
ticular  circumstances  of  the  case.  The  case  was  shortly 
this.  Lady  Burlington  devised  freehold  estates  to  the 
use  of  the  Duke  of  Devonshire,  for  life,  remainder  to 
trustee?,  to  preserve  remainder  '^  to  the  use  of  such  his 


(a)  Bristow  tf  •  Wsrde,  vide  supra,  ford^ib.  $98$  Crompe  v  Bir« 
p.  37(1.  row,  4  Ves. jim.  681 ;  Adamsv* 

(b)  Alezander  v.  Alexander,  2  Vet.  Adams,  Cowp.  651  |  Bnidendl 
640;  Briitow  w.  Wardc,  2Vea.  v.  Elwcs.  1  Eail,  442  j  7  Ves. 
jon.  396 )  Whistler  v.  Webster,  jun.  382 ;  Batcher  v.  Butcher, 
ib«  d^T }  Smith  v.  Lord  Camel*  9  Ves.  jun.  382. 

child 
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child  or  childees  by  his  late  wife  for  such  estate  and 
estates^  and  iu  such  riiares  and  proportional  and  under 
and  subject  to  such  powers^  provisoes^  conditions,  vestru> 
tioQs  or  limkatjons  as  he  should  appoint  ;*'  and  ia  de* 
fault  of  appomtment^  to  alL  the  child  or  children  of  the 
Duke  by  his  wtfe  as  tenants  ia  conaoon  in  tail^  with 
cross  remainders  between  them  in  tail,  with  remainder 
to  the  Duke  in  iee«  He  exlunrised:  the  power  by  limititt^ 
the  estate  to  hia  two  youi^^  sons  for  life,  with  reasatn* 
der  to  their  issue  in  strict  settlemirat^  with  a  power  to* 
make  jointures,  Ac.  In  the  view  that  was  taken  of  tlie 
ca^Cj  it  was  not  noeessary  to  decide  the  -  pointy  but  the 
court  gave  an  extrajudicial  opinioaupon  it  (c).  They 
said  there  were  three  grounds  from  which  tfa^  were 
of  opinion  that  this  was  a  good  execution :  1.  Prom 
the  subject  matter  of  the  power ;  3.  Erom  the  limita^ 
tions  over  for  want  of  appointment ;  S  From  the  words' 
in  which  the  power  was  created,  lit.  This  was.  not  money^ 
nor  U)  be  turned  into  money,  nor  portions.  It  was  a  li* 
mitation  of  a  family  estate,  how  it  should  go  after  her 
death.  She  considered  how  it  should  go^  being  deter* 
mined  that  it  should  go  amongst  grandchildren.  Sup-* 
pose  she  had  only  said,  at  the  time  of  making  her  will, 
that  she  meant  it  to  go  to  the  grandchildren,  if  must  have 
been  enquired,  whether  absolutely,  or  in  strict  settle* 
ment :  if  so,  her  answer  must  have  been,  "  in  strict  set- 
tlement.'' There  lire  two  kinds  of  settlement,  one  by 
which  the  issue  of  the  person  to  whom  the  first  limita- 
sion  is  made  shall  certainly  take,  by  givitag  the  4rs{  taker 
only  an  estate  for  lifci  the  other  by  cheating  an  es- 
tote  tail  in  the  first  instanoa^    But  then  there  is  a  trick 

V  in 
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ill  law^  by  whicb^  when  the  issue  arrive  at  twentj-one^ 
tl^e  entail  may  be  barred.  If  this  bad  been  represented 
to  Lady  Burlingtcm,  her  answer  would  have  been^  that 
she  was  sorry  for  it,  as  it  might  be  a  mean  of  defeat- 
ing  her  purpose :  but  th^i  it  would  be  answered  to  that 
again,  that  there  was  a  trick  against  that,  to  make  a  striet 
settlement.  That  was  meant ;  but  to  guard  against  all 
e¥^ts,  she  said,  "  I  will  put  the  father  in  my  place,  and 
give  him  authority,  if  he  choose  to  execute  it."  If  the 
words  '^  in  strict  settlement"  had  been  used,  no  body 
amid  have  doubted  her  meaning.  Now  all  the  words 
in  the  language,  except  those,  are  used  to  carry  this 
power  as  far  as  possible,  and  to  shew  that  she  meant  an 
appointment  in  strict  settlement.  Whatever  he  might 
do  with  his  own  estate,  he  might  do  with  this ;  that  was 
her  intention,  only  that  the  children  were  the  objects. 
What  is  the  use  of  powers  ?  It  implies  a  strict  settle- 
ment, with  power  to  make  jointures,  leases,  and  raise 
portions. 

Upon  the  foregoing  decision  it  need  only  be  remarked, 
that  kA  to  the  first  ground,  it  can  at  most  only  go  in 
aid  of  the  construction  upon  the  words  of  the  power  it- 
self :  that  the  second  ground  bears  against  the  construc- 
tion of  the  court,  as  the  estate  was  in  default  of  appoint- 
ment, given' amongst  the  children  in  tail,  so  that  they 
might  acquire  the  fee,  and  their  issue  could  only  take 
through  them,  and  not  as  purchasers  :  and  that  in  re- 
gard to  the  Sd  ground,  the  objects  were  the  child  or 
children,  and  the  general  words  are  merely  those  which 
are  commonly  inserted  by  conveyancers  with  a  view 
to  the  interests  to  be  given  to  the  objects  designated 
and  not  with  an  intent  to  extend  the  power  by  implica- 
tion to  objacts  not  named  in  it^  nor  will  the  words 

bej^- 
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bear  a  contrary  constructioa  consUteatly  with  thp  de* 
cided  cases  (d). 

The  same  poiat  arose  in  Griffith  v.  Harrison  (e),     Bj 
ODe  codicil  an  estate^  part  freehold  and  part  copyhold^ 
"was  given  to  his  wife  for  life^  and  after  her  decea^^ 
''  to  such  child  or  children  of  him  the  devisor  as  she 
should  judge  mosjt  proper  to  bequeath  the  same  to/'. 
By  a  later  codicil  he  gave  the  estate  to  his  wife  for  life, 
and  impowered  her  to  devise  the  same  to  any  one  or  ■ 
more  of  his  child  or  children,  in  such  manner^   share, » 
and  proportion  as  she  should  appoint,  but  so  us  the  said- 
estate  should  not  be  divided,  but  transmitted  iBhole  and: 
entire  to  his  heirs.     And  he  gave  the  reversion  of  mk\ 
estate  adjoining  to  the  other  in  like  manner,  and  declai- 
ed  that  the  two  estates  should  be  considered  as  one- 
estate,  and  be  transmitted  entire  to  his  family.     In  de« 
fault  of  appointment,  he  gave  the  estate  to  his  own  right 
heirs.     The  widow  appointed  the  estate  to  her  eldest 
son  for  life,  remainder  to  trustees,  ix^  preserve  remainder  - 
to  his  children  in  strict  settlement  in  the  usual  way,, 
with  like  limitations  to  her  other  children  and  their  issue. 
The  court  of  King's  Bench  were  equally  divided  in 
opinion(/) :  Lord Kenyon and IVlr.  JusticeGrose  were  of 
opinion  that  the  children  were  the  only  objects,  and  that 
the  whole  execution  of  the.  power  must  be  exhausted 
upon  them.   The  execution  which  the  wife  had  attempt- 
ed look  in  persons  who  were  not  children  of  the  testator, 
and  affected  to  make  them  purchasers,  and  was  not  only 
not  warranted  by  the  power,  but  might  give  a  descend-* 
able  quality  to  the  estate  to  persons  out  of  the  testator's 

(^  See  this  case  more  fullj  obier?ed  upon  in  Pow.  n.  to  Fearoe*g  Ex. 
Pcv.  p.  349.  (f)  a  Bro.  C,  C.  3ia  if)  4Tcrm  Rep.  737. 

views. 
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views,  viz.  to  the  heirs  ex  parte  materna  of  the  childreii 
of  the  sons^  and  ex  parte  patema  of  the  ebildren  of  the 
daughters.  But  they  thought  that  in  fiav6ur  of  the  ge- 
neral intention  the  children  mi^ht  be  held  to  take 
estdiiJts  tail. 

On  the  other  hand  Ashurst  and  Buller  (who  were 
Judgeb  of  B.  R.  when  the  Dnke'  of  Devon^s  case  wal^  de- 
cided) certified  that  the  first  soil  took  for  life  only.  They 
prefaced  their  opinion  with  a  decInratioii^thattBe  intention 
of  the  person  creating  the  power,  is  to  be  the  guide  in 
tbeeoti^uction  of  itj  and  that  a  settlement  uponachtld^ 
for  life^  with  remainder  to  his  children  in  strict  settle* 
m<snt^  is  in  common  parlance  a  settlement  on  the  child. 
They  then  criticised  on  the  words  of  the  power^  which 
they  thought  tantamount  to  a  power  to  limit  the  estate 
''  in  strict  settlement^"  and  they  relied'  on  the  Duke  of 
Devonshire's  case  as  in  point.  But  if  a  strict  settlement 
was  not  atithorised  then>  as  the  estate  was  to  be  transmit-- 
ted  entire^  they  thought  that  the  only  way  of  makii^  the 
difierent  parts  of  the  power  consistent^  was  t6  consider  the 
word  "  heirs"  as  applicable  only  to  more  remote  descen- 
dants than  the  children ;  and  "to  confine  the  wife's  power 
of  appointment  to  the  children  during  their  lives  only^  in 
which  case  after  their  deirths^  the  estate  would  go  entire 
to  the  right  heir  of  the  testators 

If  the  rule  attempted  to  be  established  in  the  Duke 
of  Devonshire's  case^  and  by  Ashurst  and  Buller  in 
the  last  case  were  to  prevail,  it  would  certainly  amoiiirt 
to  this,  that  every  power  of  appointment  to  children,  ia 
which  the  general  words  manner,  share,  proportion, 
&c.  are  thrown  in,  extends  to  grandchildren.  Now  it  is 
incontrovertibly  settled,  that  grajidchildren  are  not  ob* 

jecte 
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jects  within  a  bare  power  to  appoint  to  children,  and  it 
would  be  highly  mischievous  if  this  broad  rule  were  to 
be  cut  down  by  a  minute  inquiry  in  every  case,  whether 
there  are  not  words  in  the  power  tantamount  to  '^  strict 
settlement/'  so  as  to  embrace  grandchildren  according 
to  the  supposed  intention. 

But  we  may  fairly  consider  the  principles  upon  which 
the  extrajudicial  opinion  delivered  in  the  Duke  of  De<- 
vonshire's  case  was  founded  as  completely  over-ruled. 
They  received  a  severe  shock  from  the  certificate  of 
Lord  Kenyon  and  Mr.  Justice  Grose  in  Griffith  and 
Harrison.  And  in  a  subsequent  case,  which  it  is  quite 
impossible  to  distinguish  from  the  Duke  of  Devonshire's 
case,  the  court  of  King's  Bench,  and  afterwards  Lord 
Eidoo,  held,  that  the  power  did  not  authorise  a  limita- 
tion to  grandchildren,  notwithstanding  that  the  usual 
words  *^  in  such  parts  or  proportions,  and  for  such  estate 
and  estates,  and  with  and  under  such  charges,  provi- 
sions, conditions,  and  limitations,"  were  inserted  in  the 
power  (g).  In  a  case  which  arose  since  Lord  Kenyon's 
death,  Mr.  Justice  Lawrence  observed,  that  the  Duke 
of  Devonshire's  case  was  one  that  would  not  rule  any 
other,  at  least  not  exactly  similar.  That  he  had  heard 
Lord  Kenyon  express  that  opinion  of  it  (h) ;  and  neither 
Lord  Thurlow  (t)  nor  Lord  Alvanley  appears  to  have 
considered  the  case  as  of  much  authority  (A:). 

If  the  case  of  Brudenell  v*  Elwes  is  to  be  treated  as 
a  binding  authority,  a  power  in  the  precise  words  of 
that  in  the  Duke  of  Devonshire's  case  must  now  be  held 

{g)  Brudenell  v.  Elwes,   1  Ea$t,    (t)  Lowson  v.  Lowion,  2  Bro.  C» 

442 ;  7  Yes.  jun.  382«  C.  20,  cited ;  and  see  ib.  29. 

(A)  See  2  East.  381  n.  (k)  See  4  Yes.  jm  684. 
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to  extend  to  childreD  only.  It  would  be  idle  to  attempt 
to  distinguish  tbe  cases :  the  powers  are  nearly  word  for 
word  the  same :  ^ 


DuTce  of  Devonshire's  case. 

**  To  tbe  use  of  such  his  child 
•r  children  by  Charlotte  Lady  Ca- 
vendish, his  late  wife,  for  such 
estate  and  estates^  and  in  such 
t}iarea  and  proportions,  and  under 
and  subject  to  such  powers,  provi- 
soes, conditions,  restrictions,  or 
fimitations  as  he  shall,  by  deed,  &c. 
nominate,  direct^  limit,  or  ap- 
point.'* 


€i 


Brudciiell  v.  Elwes. 

To  the  use  of  all  or  any  tbe 
child  or  children  of  the  body  of 
J.  C.  on  the  body  of  Louisa  his 
wife,  lawfully  begotten  and  to  be 
begotten,  in  such  parts  or  propor- 
tions, and  for  such  estate  aod 
estates,  and  with  and  under  soch 
charges,  provisions,  conditions,  and 
limitations,  as  they  should,  by  say 
deed,  &c.  direct,  limit,  or  appoint." 


In  the  case  of  Mallison  v.  Andrews,  ^  ppwer  was 
given  to  a  woman  to  dispose  by  deed  or  will  of  13001. 
to  such  of  her  children,  in  such  manner  and  form,  and 
to  such  iises  and  purposes  as  she  should  appoint.  Sbe 
gtcre  a  part  to  one  child  for  life,  and  after  her  decease 
the  principal  to  be  divided  among  her  children.  And 
under  the  very  full  words  of  this  power  the  appointment 
was  held  to  be  well  made  (Z)  (1). 


(0  2  Bid.  C.  C.  26.  o ;  Chan.  Hil.  1782. 


But 


(1)  Most  of  the  cases  in  the  notes  to  Brown  are  inaccurately  reportrd. 
This  case  is  introduced  as  a  note  of-a  case  cited  in  the  argument  of  Ro- 
binson 1/.  HardcasUe ;  but  it  is  evident  that  the  case  intended  to  be 
cited  was  Maddison  v.  Andrew,  in  1  Vcs.  5?  ;  and  there  appears  to  be 
reason  to  suspect,  from  tbe  itriking  similarity  of  the  names,  that  the 
case  of  Mallison  v.  Andrews  is  mi  rely  an  inaccurate  statement  of  tbe 
former,  or  that  that  case  has  been  confounded  with  some  other.  I  coold 
not  discover  the  case  referred  to  by  Brown  in  the  Register's  book.  There 
is  a  case  in  1782,  Mallison  9.  Nesbitt,  but  that  turned  upon  a  reiy  dif- 
ferent 
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But,  even  full  ad  these  words  were,  yet,  unless  the 
Words  ''  and  to  such  uses  and  purposes/'  were  consi- 
dered as  an  independent  clause,  authorising  an  appoint* 
ment  even  to  strangers,  which  perhaps  can  hardly  bo 
contended,  the  case  it  should  seem  cannot  stand,  con- 
sistently with  the  later  determinations. 

In  Alexander  v.  Alexander,  after  giving  a  power  of 
appointment  in  favour  of  his  children  to  his  wife,  the 
testator  directed  that  if  she  should  think  fit  to  apply  in 
her  lifetime  any  part  of  the  fund  for  their  better  ad- 
vancement in  marriage,  or  otherwise  in  the  world,  then 
the  trustees  should  pay  such  part  of  it, /or  the  henejit  of 
siich  children  as  his  wife  should  appoint.  Sir  Thomas 
Clarke  thought  that  this  power  would  have  enabled  the 
mother,  for  better  advancement  in  marriage,  to  make 
a  strict  settlement  (m). 

Whe/e  a  child  dies  without  any  appointment  having 
been  made  to  him^  no  part  can  be  appointed  to  his  exe- 
cutor or  administrator  (rt) ;  and  indeed,  as  we  have  seen, 
an  appointment  may  be  made  to  the  surviving  children 
or  child,  so  as  to  exclude  the  representatives  of  the  de- 
ceased child  from  taking  any  share  under  a  gift  in  de- 
fault of  appointment  ( o). 

(m)  2  Ves.  640.     In  lilting  this  (s)  Maddison  v.  Andrew,  1  VeSt 

case,  Mr.  Justice  BuUer  appears  57. 

to  have  overlooked  this  power  j  (0)  Boyle  v.  the  Bishop  of  Peter- 
see  2  Term  Rep.  253.  borough,  1  Ves,  jun.  299. 


fcrcn't  question.  Reg.  Lib.  B.  17t>l>  fol.  3S8.  There  is  also  a  case  of 
Mallison  v.  Robinson,  Arehdale,  and  others,  which  was  a  petition  by  a 
tenant  for  life  under  a  will^  and  the  question  could  not  arise  in  that 
ease,  Reg.  Lib.  B.  1782,  foL  65. 

2  £  2  But 
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But  it  is  settled^  that  in  equity  a  valid  appointiti^ 
may  be  made  to  persons  not  objects  of  the  power^  with 
the  approbation  of  the  real  object  of  the  povrer«  There- 
fore^ if  upon  the  marriage  of  a  chiid^  the  parent^  by  the 
marriage  settlement^  under  a  power  to  appoint  to  chil- 
dren appoint  to  the  issue  of  the  marriage^  the  appoint- 
ment would  be  supported  in  equity^  uot  as  a  good  ap- 
pointment to  the  issue  of  the  marriage^  but  as  an  ap- 
pointment to  the  child  itself,  and  a  settlement  of  it  bj 
him  (p)  ;  but  of  course  the  mere  circumstance  of  the 
child  being  made  a  party  to  the  deed^  and  not  execut* 

ing  or  assenting  to  it^  will  not  be  sufficient  (g). 

\ 

Hitherto  we  have  seen^  that  children  only  are  objects 
of  the  power }  but  it  still  remains  to  inquire  what  chil- 
dren come  within  the  scope  of  the  power. 

A  power  to  appoint  to  children  living  at  the  parent's 
decease  includes  a  child  in  ventre  sa  mere  at  that  time 
{r).  This  point  has  been  otherwise  decided  {$) ;  but 
the  law  b  now  perfectly  settled  (f). 

In  CoIenMa  v.  Seymour  (u ),  a  man  gaye  3000/.  to  a 
married  daughter  for  the  use  of  her  younger  children^ 
to  be  distributed  amongst  them  as  she  should  appoint ; 
and  Lord  Hardwicke  determined^  that  the  ^ift  did  not 
extend  to  her  children  by  a  second  marriage ;  and  he 
was  of  opinion^  that  it  extended  only  to  childroi  living 

(p)  Roniledgd  v.  Dorril,  2  Vei.  Forbes,  2  Bro.  C.  C.  S8, 63. 

jtto.  BS7  s  Lttigstoiie  v.^lack.  (I)  Qarke  v.  Blake,  a  Bro.  C  C 

more,  AmbL  289.  320|  S*  C.  nom.  Doe  v.  Clark% 

(f)  Bradendl  v.  Elwes,  7  Ves.  aH.Blaokst  Sgg^andaeelM- 

jan.  382.  Itusoa  v.  Woodfordf  4  Ves.  jaa^ 

(r)  Beale  v.  Beale,  1  P.  Wmi .  244.  226. 

{i)  rimoa  V.  Garoet  |  Cooper  v.  [U)  I  Ym.  909. 
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1 

%i  the  making  of  the  will^  or  at  the  farthest  at  the 
death  of  the  testator.  This  question^  however^  seldom 
arises  upon  powers^  because  generally  an  interest  for 
life  in  the  fund  is  given  to  the  parent^  with  remainder 
to  his  unborn  children  as  he  shall  appoint ;  in  which 
case^  it  is  clear  that  the  power  embraces  all  the  chil' 
dren.  This  is  the  case  of  every  common  marriage  set- 
tlement (r). 

Where  the  estate  is  settled  on  the  eldest  son  and  sub- 
ject to  that^  a  power  is  given  of  appointing  portions  to 
the  younger  children ;  a  younger  child  who  becomes 
ihe  eldest  before  receiving  his  portion  is  not  within  the 
power  {x}.  So  where  a  power  was  given  to  appoint  a 
sum  amongst  younger  children,  provided  that  the  eldest 
son^  or  the  son  possessing  the  estate  should  have  no 
Bhare  of  it^  and  an  appointment  was  mu,de  .nominatim  to 
Anthony^  the  second  son^  and  the  other  younger  chiU 
dren^  and  after  the  appointment  Anthony  became  the 
eldest  son  by  the  death  of  his  elder  brother  and  the 
Estate  descended  upon  hiraj  Lord  Thurlow  held,  that 
Anthony  could  not  take  any  part  of  the  fund  although 
the  appointment  was  not  revoked  (y>. 

But  iu  a  case  where  provision  was  made  by  a  private 
act  of  Parliament  for  an  eldest  son^  and  a  power  was 
^ven  to  the  father  to  appoint  a  sum  amongst  his  younger 
children^  '^  Stephen,  Martha,  and  Catherine/'  and  Ste- 
phen, by  the  death  of  his  elder  brother,  became  entitled 

(tr)  See  Baldwin  v.  Caircr,  Cowp.  gect.  2;  and  see  Lady  Lincoln  v. 

a09;  Hughes  v.  Hughes,  8  Bro,  Pelbam,  Bowles  v.  Bowles,  and 

C.  (X  355.  Leake  v.  Leake,    11  Ves.  jun. 

(«)  Chadwick  «•  Dolemao,  2Vern.  166,  i ;;,  477. 

^28 ;  Lord  Teynham  v.  Webhj  (y)  firoadmead  v.  Woodf  1  Bro.  C. 

aVet.  196)  vid^ufN^  ch.  ^  Q.77* 
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to  the  provision  made  for  the  eldest  son,  and  then  the 
father  appointed  a  considerable  sum  to  Stephen  under 
his  power  ;  Lord  Talbot  said^  this  case  arose  upon  ao 
act  of  Parliament^  in  which  the  intent  shall  prevail  against 
the  very  words,  but  then  the  intent  must  be  plain  and 
clean     Now  Stephen  was  indeed  called  a  younger  child 
in  the  preamble^  but  when  the  power  was  given^  it  was 
not  to  appoint  amongst  the  younger  children  generally, 
but  to  Stephen,  Martha,  and  Catharine ;  and  he  held 
the  appointment  to  Stephen  to  be  a  valid  exercise  of  the 
power  (x).     Upon  this  statement  of  the  case^  then^  it 
seems  to  establish  this  principle^  that  where  a  younger 
child  is  included  by  his  name  in  a  power^  he  will  cootie 
nue  an' object  of  the  power,  although  he  lose  his  cfaa-s 
racter  of  younger  son.     But  Lord  Talbot  principally 
distmgi^ished  this  case  from  that  of  Chadwick  and  Dolcr 
man^  on  the  ground  that  there  the  question  was  between 
the  eldest  son  become  so  by  his  brother's  death,  and  the 
other  younger  children ;  whereas  in  the  case  before  hiniji 
Stephen  was  the  only  child  left,  and  the  dispute  was  be-^ 
tween  him  and  the  administrator  of  a  deceased  child,  so 
that  this  case  cannot  perhaps  be  relied  on^s  an  authority 
for  the  general  principle,  which  at  first  sight  it  seems  to 
establish ;  and  certainly  if  the  rule  in  Chadwick  v.  Dole- 
-man  is  the  law  of  the  court,  the  question  in  these  cases 
ought  to  be,  not  whether  the  younger  children  are  in  th« 
instrument   creating  the  power  called  ''younger  chil-r 
dren,"  or  by  their  proper  names;  but  whether,  upon 
the  whole  instrument  taken  together,  they  are  treat- 
ed as  younger  children  ;  and  whether,  judging  fromtho 
evidence  to  be  collected  from  the  instrument  itself,  4 

(x)  ^ermyn  v.  Fellows,  For.  95. 

portjoQ 
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portion  would  have  been  provided  for  them  if  they  had 
stood  in  the  place  of  their  eldest  brother. 

These  cases  profess  to  go  merely  upon  the  intention 
that  the  child  is  not  a  younger  child  within  the  power, 
and  by  a  parity  of  reason  where  an  eldest  child  is  in  ef- 
fect a  younger  child,  with  reference  to  the  estate^  he  may 
be  an  object  of  a  power  to  appoint  to  younger  children ; 
as  where  an  estate  is  settled  on  the  son,  and  there  is  an 
eldest  daughter,  there,  although  in  point  of  age  the 
daughter  is  eldest,  yet  it  is  well  settled  that  the  son,  as 
he  takes  the  estate,  though  ndt  so  by  primogeniture, 
shall  be  considered  an  eldest  child,  and  the  daughter, 
though  eldest,  shall  betaken  as  a  younger  child  (x);  so 
an  elder  son  unprovided  for  may  take  under  a  provision 
for  younger  children,  as  it  is  to  the  intention,  and  not  to 
the  words  elder  or  younger  that  the  court  adverts  {tj). 

But  of  course  the  change  of  character  must  take  place 
before  the  receipt  of  the  money,  clearly  a  younger  son 
becoming  eldest,  and  taking  the  estate  itself,  cannot  be 
called  upon  to  refund  a  portion  received  out  of  the  estate 
whilst  he  was  a  younger  child,  and  in  that  charac* 
ter  (z). 

It  remains  to  observe,  that  in  the  case  of  Hall  v. 
Hewer  ( a).  Lord  Hardwicke  laid  it  down,  that  there  was 
no  case  where  the  court  had  considered  a  youngest  child 

(jr)P!ergonv.  Garnet,  2  Bro.CC.S8.  see  Emery  v.  England,  8  Vet. 

/and  secBeale  v.  Beale,  1  P.Wins.  jun,  232. 

244;  Lord  Tejnbam  t;.  Webb,  (%)    And  sec  Graham  tr.  Lord 

2Ve«.  210  J  Heneage  v.  Hem-  Londondcny,  2Ves.  199.  531, 

locke,  2Atk.  456>    BilUogsley  eked;  but  see  ib.  212 1  and  seo 

V'  Wellsj  3  Atk.  221.  Loder  v.  L9der9  ib.  530,  Cole* 

(^)  Duke  V,  Doidge»  2  Ves.  203,  man  v.  Seymour,  1  Yes.  2Q9. 

dted  from  Mr.  Noel's  m>te  i  and  (a)  Ambl.  203. 
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as  an  eldest^  but  between  parent  and  cl^ildren^  or .  tbose 
who  stand  in  loco  parentis  (b),  but  this  distinction  doe^ 
not  appear  to  be  attended  to  at  the  present  d^j. 


II.  We  are  now  to  consider  in  what  manner  the  fiui4 
inay  be  settled  on  the  children, 

A  power  to  appoint  a  fun^  in  such  proportion  as  a 
party  shall  thinV  fit,  implies  that  he  m^y  apportion  it 
out  in  such  manner  as  he  pleasesj  consequently  he  may 
give  an  interest  for  life  in  a  particular  share  to  onecbildj, 
or  limit  the  capital  of  the  same  share  to  another^  or  eyea 
go  so  far  as  to  limit  to  a  third  child  upon  a  contingencjj 
provided  he  doles  out  the  whole  in  this  various  way 
among  all  the  children  only.  The  power  does  not  re- 
quire that  he  should  distribute  it  in  gross  sums,  and 
give  each  child  an  absolute  interest  in  that  gross  sum,  for 
such  a  power  enables  the  gift  of  particular  interests,  and 
the  appointment  of  such  interests  {c ) ;  and  a  general  power 
to  apportion  lands  receives  the  fame  construction,  there- 
fore life  esti^tes  or  rent  charges  pay  in  like  manner  be 
given  to  any  of  the  children  (d).  Where  under  such  4 
power  it  is  wished .  to  settle  the  estate  on  the  eldest  soa^i 
subject  to  portions  for  the  younger  phildren,  it  is  usual 
to  limit  different  parts  of  the  estate  to  eac|i  of  the 
younger  children  during  a  term,  with  ifemainder  as  to 
all  to  the  eldest  son  in  fee,  and  to  give  hinfi  a  power  of 
redeeming  the  estate  hy  paying  the  portions  intended 
to  be  provided  for  the  younger  children,  nearly  in  tbe 
same  way  as  in  a  common  mortgage  for  a  term  of  years. 

(5)   And  see  X/>rd  Tejnham  v^        640;  Bristow  t^.  Warde,  2  Vck 

Webb  2  Ves.  juB.  IgS.  jun.  336. 

Ic)  Alexander  «.  Alciander,  2Vc8.    (d)  Thwaitc*  v.  Dye,  2  Vera.  90, 

videsitp.  p.  363. 

Put 
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But  under  iuch  a  power^  a  merely  reversiooar  j  inte* 
rest  cannot  be  given  to  any  one  child>  as  it  is  intended 
for  a  provision  (e). 

An  appointment  under  the  power  to  a  daughter  for 
her  separate  use  independently  of  her  husband^  is  so  far 
from  being  an  objection^  that  it  is  more  strictly  carrjring 
into  execution  the  will  of  the  donor  (/) ;  and  this  is  still 
more  clearly  authorised  where  the  power  is  to  appoint 
in  such  manner  as  the  donee  pleases  (g)» 

In  one  case  (1i),  a  father  having  a  power  to  appoint 
to  his  children^  gave  the  interest  of  a  portion  to  the 
husband  of  one  of  his  daughters  for  lifcj  and  after  his 
decease^  the  capital  to  the  daughter  herself.  Lord 
Rosslyn  said^  that  if  he  had  given  to  the  wife  for  life^ 
and  in  case  the  husband  should  survive,  to  the  hus- 
band, that  would  have  been  a  substantial  gift;  for 
it  was  admitted,  a  gift  for  life  was  sufficient.  He  had 
done  the  same  thing ;  for  the  husband  would  in  that 
ease^  in  point  of  law,  have  taken  during  the  life  of  the 
wife.  The  insertion  of  the  name  of  the  husband^  prior 
to  that  of  the  wife,  was  doing  no  more  than  if  he  had 
given  to  the  wife  first.  The  intention,  therefore,  not 
being  to  illude,  but  to  give  in  effect  such  estate  as  a  mar- 
ried woman  could  take,  viz,  for  the  benefit  of  the  bus* 
band,  as  long  as  the  coverture  should  continue,  was  not 
illusory.     But  the  Chancellor  principally  relied  upon 

(e)  Ale^ndef  v,  Alexander,  uhi  69 ;  aod  see  Pitt  v.  Jackson,  2 

stipi  see  Duke  of  Devonshire  v.  Bro.  C.  C.  51 ;    Smitl^  v.  Lord 

^rdG.Cftveodisb|4TermRep.  Camelford,    2  Yes.  jun.   698 ; 

744,  n.  Crompe  v.  Barrow,  4.Ve8.  joo, 

(^  Alexander  v.  Alexander,  2Ves.  68 1 . 

|84a  (h)  BristDW  v.  Warde,  2  Ves.  jun. 

If)  Maddison  v,  Aodrew,  1  Yes,  336. 

the 
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the  circumstance  of  the  daughter  having  been  provided 
for  by  her  father  in  his  lifetime.     ^ 

Now  it  must  be  observed,  that  in  the  pr^cding  case 
Lord  Rosslyn  did  not  mean  to  say,  that  the  excess  beyond 
the  wife's  life  would  not  be  considered  void  in  case  her 
hiisband  survived  her  (t).  And  we  should  be  cautious 
how  we  admit  the  doctrine,  that  the  fund  may  be  ap- 
pointed to  the  husband  even  during  the  joint  lives  of  him 
and  his  wife :  for  hB  is  no  object  of  the  power  ;  and  al- 
though, as  it  was  observed  by  the  court,  the  husband 
will  take  during  the  life  of  the  wife,  where  it  is  given  to 
her,  yet  he  will  take  in  a  diSerent  right,  and  subject  to 
equities^  to  which  he  would  not  otherwise  be  liable. 
If  he  take  under  a  direct  appointment  to  himself,  he  may 
be  considered  as  the  absolute  owner  of  it,  whereas,  if  he 
merely  take  in  his  marital  right,  his  wife  would  have 
ber  equity  for  a  settlement  out  of  it,  which  would  bind 
his  assignees  if  he  should  become  bankrupt,  his  creditors 
claiming  under  an  assignment  from  him,  persons  claiming 
under  him  without  any  valuable  consideration,  and  per- 
haps even  purchasers  for  a  valuable  consideration  ;  ^nd 
where  the  power  rides  over  real  estate,  and  operates  under 
the  statute  of  uses,  it  seems  clesr  that  an  appointment  to 
the  husband  would  not  invest  him  with  the  legal  estate, 
he  not  being  an  object  designated  in  the  power.  But  it 
is  probable,  that  under  such  an  appointment,  where  tht 
husband  can  take,  he  would  be  held  to  take  in  exactly 
the  same  manner  as  he  would  have  done  had  the  fund 
been  appointed  to  his  wife. 

Thus  far  as  to  the  quantity  of  interest  which  may  be 
given  to  each  child,  and  we  may  now  consider  what  coo- 

(t)  See  Burleigh  v.  Fearson,  1  Vei.  HSU 

ditions 
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ditions  may  be  imposed  by  the  person  executing  the 
power. 

In  Pawlet  v.  Pawlet  ( k).  Lord  Hardwicke  took  this 
distinction^  that  where  a  father  has  only  a  power  of  ap- 
pointment^ or  distributing  portions  which  are  to  be  rais- 
ed at  all  events^  he  cannot  annex  any  condition  to  the 
payment  of  any  share  which  he  appoints,  otherwise  it  is 
where  the  portions  are  not  to  be  raised  at  all  without 
the  father's  appointment^  for  there  the  father  may  annex 
a  condition.  This,  however^  was  a  gratis  dictum,  and 
I  haye  not  met  with  any  case  in  which  the  distinction 
has  been  acted  upon.  It  would  be  difficult  to  establish 
it  upon  principle,  as  in  each  case  the  words  of  the  power 
must  be  the  guide  of  the  father's  appointment. 

A  parent  having  a  power  to  appoint  a  fund  amongst 
his  children^  cannot,  unless  he  has  a  power  to  annex  a 
condition,  restrain  a  child's  share  to  the  payment  of  a  par«- 
ticul/ir  debt^  for  there  may  be  a  defence  to  that  debt. 
Therefore  where  a  father  appointed  a  share  to  his  daugh- 
ter to  pay  a  debt  of  her  husband's,  for  which  the  testa- 
tor's son  was  surety.  Lord  Hardwicke  set  it  aside.  He 
considered  it  bad,  because  not  given  for  her  benefit^  al- 
thoiigh  by  possibility  the  discharging  her  husband's 
debts  might  tend  thereto.  It  might  be  otherwise  (Z). 
And  of  course  he  cannot  aunex^  any  t^ondition  for  his  own 
benefit  (m),  nor  can  the  property  appointed^  be  exempted 
by  the  donee  of  the  power  from  the  debts  of  the  appoin- 
tee^ but  it  must  be  left  to  take  the  fate  of  being  his  pro- 

(i)  1  Wils.  224-  vide  supra,  p.  410.  (m)  Robarts  v.  Dixall,  3  Eq.  Ca. 
(/)    Burleigh  V.   Pearsoo,   1  Yes.        Abr.  668.pl.  IQ;  App.  No.  12. 

^81  i  and  see  Alexander  v.Alex* 

^nder,  2  Yes.  640. 

perty. 
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perty^  and  subject  to  be  come  at  at  bis  creditors  sball 
tbiuk  fit  (n). 

This  section  may  be  closed  -with  the  obserTatioo/  thai 
powers  to  appoint  to  nephews^  or  any  other  class  of  per- 
sons^ will  be  construed  by  the  same  rules  as  are  applied 
to  a  power  to  appoint  to  children.  ThuSj  as  under  such  a 
power^  grandchildren  are  not  the  objects^  so  a  power  to 
appoint  to  nephews  cannot  be  extended  to  great  nephews 
(o )  ;  yet  as  a  settlement  made  in  favour  of  the  grand- 
children with  the  assent  of  the  child  on  his  marriage^  is 
Talid,  so  a  like  provision  may  be  made  in  the  like  case 
for  great  nephews. 

(a)  Alexander  v.  Alexander^  Vof«      (o)  Fal^ner  v»  Butleri  AmbL^li. 
64a 
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SECTION  VI. 


OP  THX  CONSTRUCTION  OF  A  POWER  TO  APPOINT  TO 

RELATIONS. 


J.  UB  observations  already  made  on  appointments  in 
general,  apply  equally  to  a  power  of  appointment  in 
favour  of  relations  as  to  any  other  power^  only  that  it 
seems  to  have  been  thought  that  a  power  of  appointment 
to  relations  may  receive  a  more  liberal  construction  in 
favour  of  an  exclusive  appointment^  than  a  power  to  ap- 
point to  children  (a).  We  need  therefore  only  enquire 
firsts  what  sense  is  attached  to  the  words  relations^  kin- 
dred^ &c.  which  will  shew  to  whom  the  fund  will  go 
under  such  a  bequest  in  default  of  appointment ;  and 
2d\y,  To  whom  an  appointment  may  be  made  under 
such  a  power. 

I.  Nothing  is  better  established  than  that  .under  a  be- 
quest to  ''  relations/'  without  saying  what  relations,  the 
fund  shall  go  amongst  all  such  relations  as  are  capable 
of  taking  within  the  statute  of  distributions ;  and  this 
has  been  adopted  as  the  best  measure  for  setting  bounds 
to  such  general  words,  for  the  relation  may  be  infinite  (b). 


(s)  ^nng  V*  Biles^  1  Terai  Rep. 
435,  Dotcj  sod  lee  Mahon  v.  Sa- 
vage, 1  Rep.  T.  Redesdalo  111 ; 
nnd  supra,  sect.  3,  div.  IL 

(i)  Anon.  1  P.  Wm8.327;  Roach 
V.  Hammond,  Prec.  Cha,  401 ; 
Croailjr  v,  Qare,  Ambl.  307 1 
HardiPs  «,  Glyn^  i  Atk.  46g  *, 


Green  v.  Howa^,  1  Bro.  C.  C. 
31  i  Hands  v.  Hands,  1  Tern^ 
Rep.  437,  n. ;  3  Bro.  C.  C.  (^, 
cited ;  Rayner  v.  Mowbray,  3 
Bro.  C.  C.  234  $  Mahon  v.  Sa- 
vage, 1  Rep.  T.  Redesdale,  111; 
and  see  Rob.  on  stat*  of  frauds^ 
64,  n. 
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although  in  two  early  cases  the  court  extended  it  fur- 
ther (c),  but  these  cases  are  clearly  over-ruled  by  the 
current  of  authorities,  and  were  expressly  treated  as  of 
no  authority  by  Lord  Chancellor  Camden  in  the  case  of 
Widmore  v.  Woodroffe  ( d). 

The  construction  is  the  same  upon  the  words  ''  near 
relations  (e)."  And  so  upon  a" trust  for  '^friends  and 
relations/'  Lord  Hardwicke  said,  that  friends  was  sy- 
nonimous  to  relations,  otherwise  it  was  absurd  (/).  And 
Lord  Rosslyn  has  decided,  that  a  bequest  to  relations 
by  blood  or  marriage,  was  confined  to  relations  entitled 
under  the  statute  of  distributions,  and  those  who  had 
married  with  them,  although  he  said  he  was  not  sure 
that  he  hit  the  inteution  by  it  (g). 

In  a  case 'in  Peer  Williams  (A),  the  bequest  was  to 
poor  relations,  and  a  couiitess,  as  a  relation  within  the 
limits,  claimed  a  share,  and  it  vcsis  decreed  to  her,  in  re- 
gard that  the  word  poor  was  frequently  used  as  a  term 
of  endearment  and  compassion,  rather  than  to  signify  an 
indigent  person,  as  one  speaking  of  one's  father,  often 
says,  my  poor  father,  or  of  one's  child,  my  poor  child. 
But  the  reporter  tr«ats  this  as  a  case  of  compassion,  the 
countess  not  having  a  sufficient  estate  to  support  her  dig- 
nity. In  a  case  before  Lord  Hardwicke,  he  appears  to 
have  determined,  that  where  the  bequest  wa»^io  poor 
relations,  it  should  not  be  confined  to  the  rule  of  the 
statute  of  distributions,  but  should  be  extended  to  those 

(f)  Jones  V.  Beale,  2  Vcrn.  381 ;  (/)  Gower  v.  Main  waring,  2  Vcs. 

and  Arnold  v,  Bedford  cited,  ib.  87. 

(d)  Ambl.  640.  (g)   Devisme  v.  Mellish^  5  Ves. 

(e)  ^V^litho^ne  vl  Harris,  2Ves.  jua.  529. 

527.  (A)  Anon.  1  P.  Wms.  327. 

that 
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that  were  of  kin,  and  "blijects  of  charity  (i),  although 
he  held  that  this  construction  could  not  prevail  where 
the  bequest  was  to  the  nearest. ^oov  relations  (k).  Sir 
Thomas  Sewell  also  thought  that  the  epithet  poor  was 
to  be  attended  to,  but  he  would  not  extend  the  bequest 
to  relations  beyond  the  limits  (I)  j  and  Lord  Redesdale 
seems  to  have  made  a  similar  decision  in  the  case  of 
Mahon  v.  Savage  (m),  where  he  determined  that,  under 
a  bequest  to  poor  relations,  a  person  becoming  rich  be« 
fore  the  distribution  was  not  entitled.  However,  it  was 
expressly  decided  by  Lord  Camden,  that  the  addition  of 
the  epithet  poor,  or  necessitous,  or  the  like,  does  not 
vary  the  case,  but  the  will  must  be  read  as  if  the  word 
denoting  poverty  was  not  in  it,  as  there  is  no  distinr 
guishing  between  degrees  of  poverty  (n),  which  we 
may  observe  is  a  much  better  reason  thaui  that  given 
for  a  similar  determination  in  the  case  in  Peer  Williams. 
So  wliere  the  bequest  was  to  the  testator's  relations 
*'  fearing  God  and  walking  humbly  before  him,"  these 
words  were  rejected  by  Lord  Cowper.  And  in  a  later 
case  (o),  where  it  was  to  the  relations  *'  who  were  most 
deserving/'  tbc  Master  of  the  Rolls  said,  that  he  had 
no  rule  of  judging  of  the  testator's  relations,  and  could 


{t)  Attorney-General  v.  Buckland, 
1  Yes.  231  ;  Ambl.  7»  cited. 

[k)  Goodinge  v.  Goodiuge,  1  Ve«« 
231 ;  and  Edge  v,  Salisbury^ 
Ambl.  70. 

(/)  Brunsden  v.  Woolridge>  Ambl. 
507  I  *ce  Isaac  v.  Defriez,  ib. 
^5, 508 ;  ^nd  lee  Carr  v.  Bed- 
ford, 2  Cha.  Rep.  77  ;  and  iBro. 
C.  C.  33  j  and  Gower  v.  Main- 
varingf  %  Ves,  87, 110, 


{m)  1  Rep.  T.  Redesdale,  111; 
but  read  the  case  3  and  see  White 
V  White,  7  Vet,  jun.  423  5  but 
note,  tl^ere  the  bequest  was 
otherwise  too  remote,  and  void. 

(n)  Widroorc  v.  WoodroffCj  AmbU 
636 ;  1  Bro,  C.  C  33,  n, 

(0)  Doyley  v.  Attorney-General, 
4  Vin^Abr,485,  pl.16. 


not 


/" 
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not  enter  into  spirits^  and  therefore  could  not  prefer  one 
to  another.  Upon  the  whole^  then^  there  appears  to 
be  great  reason  to  contend  that  the  true  rule  is^  that 
the  epithet  poor^  necessitous^  or  the  like,  is  merely  nu- 
gatory^  although  certainly  there  is  a  considerable 
weight  of  authority  in  favour  of  the  contrary  doctrine. 

The  words  '^  most  necessitous  of  my  relations^"  or 
similar  words^  must  receive  the  same  construction  as 
poor  relations  (p). 

The  signification  imposed  on  the  word  relations  u 
for  the  same  reason  extended  to  a  bequest  to  '^  kin- 
dred (9);''  and  ''next  of  kin"  must  likewise  receive 
the  same  interpretation  (r)«  A  similar  construction  has 
been  put  upon  the  word  "  family (s),"  although  cer-* 
tainly  that  word  may^  according  to  the  context^  have 
different  significations  in  different  wills.  It  may  be 
restrained  to  mean  only  the  children  (t).  In  one  case 
Lord  Alvanley  at  the  Rolls  construed  it  to  embrace  a 
husband  of  the  party^  although  he  cautiously  referred 
his  decision  to  the  particular  case  before  the  court  (u). 

Lord  Thurlow  has  justly  observed^  that  a  bequest  to 
relations  is  not^  under  the  foregoing  construction^  ren- 
dered totally  inofficious^  for  the  wife  cannot  claim^  the 
statute  providing  for  her  by  the  name  of  wife  (x).  And 
as  this  construction  is  only  made  in  the  absence  of  evi- 
dence of  the  testator's  intention^  any  express  direction 

(p)  Widmore  v«  Woodrofie^  M  319 ;  and  tee  Gower  v.  Maio- 

sup.  varing,  2Ves.llO;  aeeDoev. 

(q)  Carr  v.  Bedford,  2  Cha.  Rep.  Joinville^  3  £asr,  172. 

77  ;  and  see  9  Vet.  jao.  323.  (t)  See  9  Yes.  jun.  324. 

(r)  Ph'dlips  V.  Garth,  3  Bro.  Ci,  C.  (u)  Mac  Leroih  v.  Bacon,  5  Ves. 

64.  jun.  159. 

(f)  Cruwys  v.CoUnan,  9  Vet.  jun.  («)  See  1  Bro.  C.  C.  33, 
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bj  him  will  be  imperative.  Therefore,  where  the  be*- 
quest  was  to  the  relations,  equally  to  be  divided  be- 
t^^eien  them,  tiord  Talbot  determined  that  an  unequal 
distribution  could  not  bfe  directed  (;^) ;  and  he  accor-^** 
dingly  decreled  them  to  take  per  capita,  although  under 
tfae  statute  they  would  hare  taken  per  irtirpeSy  and 
'^  share  and  share  alike ''  have  the  same  meaning  as 
*'  equally  to  be  divided"  (z).  So  where  a  testator  ex- 
|ilains  the  itieaning  which  he  attaches  to  the  word^  his 
\vill  must  be  attended  to,  as  where  a  testatrix  gave  a 
residue  to  be  divided  between  her  relations,  that  is,  the 
<fvreenwoods,  the  Everits,  and  the  Dows.  The  Evcirit^ 
i^i^ere  not  within  the  degree  of  relationship  limited  by 
the  8tatute>  but  were  decreed  to  take  jointly  with  the 
Green^bods  ahd  Dows,  who  were  (a )  4 

It  remains  to  observe,  that  parol  evidence  is  inad- 
missible of,  the  testator's  intention  not  to  confine  the 
word  relations,  kindi'ed,  &c.  It  is  immaterial  ihat  he 
knew  relations  to  mean  more  than  next  of  kin.  It  may 
however  be  shewn,  that  the  testator  had  relations  in  a 
particular  place,  and  that  he  knew  them,  but  the  evi 
dence  cannot  be  acted  upon  in  opposition  to  the  words 
of  the  will(fr). 


Jmmi» 


II,  But  although  the  court  of  necessity  thus  restraint 
the  import  of  the  word  relations,  jet,  where  a  party 
has  a  power  of  selecting  or  distributing  amongst  rela'^ 

(jf)  Thomas  v.  Hole,  For.  25 1  5     (a)  Greenwood  v.  Greenwood,  1 
Butler  V.  Stratton,  3  Bro.  C.  C.        Bro.  C.  C.  32,  note. 
367*  fl)  Goodinge  v.  Goodinge,  1  Ves. 

(«>  Phillips  V.  Garth,  3  Bro.  C.  €•        231 ;   see  Green  v.  Howard,  1 
G^.  Bro.  C.  C.  31,  Edge.  v.  Salis- 

bur/,  Ambl.  7a 

2  P  tions. 
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tions,  he  may  go  beyond  the  rule  which  the  court  if«elf 
adopts  when  the  dUtribution  is  made  under  its  autho^ 
rity  (c).  And  the  court  will  not  deprire  the  dimee  of 
the  discretion  roposed  in  him,  but  wili^  although  a  bill 
is  filed  for  an  account  and  distribution^  still  permit  him 
to  exercise  his  power  under  the  eye  of  the  court  (dj. 

In  this  kind  of  bequests  in  defatdt  of  appoininenh 
the  fund  vests  in  the  persons  who  are  next  of  kin  at  the 
death  of  the  donee  of  the  power^  and  not  in  the  persons 
who  were  next  of  kin  at  the-death  of  tlte  testator  (e). 


1 

{e)  Harding  v.  G!yn,  1  Aik.  469  i 
5  Ves.  JUD.  50},  stated  from 
Reg.  LibT^  Supple  v.  Lowson, 
Anabl.  ^2Qi  Cruwys  v.  Col- 
man,  9  Ves.  jun.  3 1 g ;  Mabon  tr. 
Savage,  iBep.  l\Rede8dale,  111. 

(d)  Carr  v.  Bedford,  2  Cba.  Rep. 
77;  Brunsden  «.  Wool  ridge, 
Ambl.  507  I  Bennett  v.  Hony* 
wood,  ib.  7O8  }  Sopple  v.  Low- 
ion>  ib.  729  i  Mabon  v.  Savage, 

1  Rpn    ^    ~ 


see  Gower  v.  Main  waring,  2  Vol 
S/,  110  ;  sed  vide  supra,  p.  41(V 
and  qn.  the  dislincttoa. 
(e)  Harding  v.  GlyBi  Crawjs  «• 
Coloaan,  ubi  sup^  la  commoD 
cases  it  is  otherwise.  Dee  v. 
Lawson,  3  East.  279*  As  to  the 
claim  of  representatWesof  ids* 
tions,  see  Bennett  v.  Hoaywood^ 
AmbL  7O6;  MsboQ  v.  Sar^gi^ 
1  Rq>.  T.  Rcdesdalc  ill. 
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SE^ION  VII. 


or   P0WElt«   to  JOINTI^Rfi. 

If  h^i  been  already  shewn  in  "vrhat  instances  ec^Qity  will 
iiid  the  defective  exeeution  df  a  power  to  jointure  {a), 
und  the  estates  which  may  be  created  under  the  power 
have  also  been  pointed  out  (6).  It  remains  only  to  std^ti 
»uch  questious  as  may  be  said  peculiarly  to  relate  to 
this  power,  although  certainly  the  decisions  upon  them 
would  equally  govern  any  other  power  of  a  similar  na'* 
ture* 

As  the  object  of  a  power  to  jointui*e  is  to  enable  the 
party  to  whom  it  is  given  to  make  a  provision  for  the 
wife  who  shall  survive  him,  and  as  the  power,  however 
frequently  exereised,  can  only  operate  as  a  charge  in 
Dne  instance^  the  most  liberal  construction  should  be 
put  upon  the  power  in  favour  of  a  repeated  execution  of 
it.  And  it  has  been  decided,  that  under  n  powejr>  if  a 
man's  present  wife  die  and  be  marry  any  other  vnfe^ 
then  and  so  ofttn  to  settle  a  jointure  for  such  wife  dur- 
ing h€r  lifcj  will  enable  him  to  settle  a  jointure  upon 
any  wife  that  he  may  afterwards  marry^  and  so  totio^ 
quoties  (cji 

But  in  a  case  where  the  testator  directed,  that  if  his 
son  married  a  gentlewoman  with  a  good  fortune;  th« 
trustees  should  settle  a  rent  charge  on  bet  for  her  life^  and 

(a)  VUe  supra,  p.  2S7.  (c)  Hfcfvcy  v.  Hervcy,  1  AiiUSGl} 

{t)   Fide  iupra,   cb.  9.  8e<A.  2.        Barn.  Cba.  Rep«  103* 
div.  1.  ^ 

S  F  2  subject 
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subject  thereto  on  tbe  issue  of  that  marriage  in  strict 
settlement;  but  if  the  son  died  without  issue,  then 
over;  and  the  question  was,  how  the  estate  was  to  be 
settled ;  Lord  Hardwicke  determined,  that  an  estate 
tail  should  be  given  to  the  sou  after  the  strict  settle-' 
ment,  as  otherwise  the  issue  of  any  future  marriage 
could  not  take^  which  would  defeat  the  testator's  in^ 
tention.  He  said  it  was  objected,  that  this  inconvenieDce 
would  not  happen  here ;  for  that  the  trustees  might  exc 
cute  this  jfower  toties  quoties,  and  that  gentlewoman 
was  notnen  collectivum.  But  that^  he  said,  would  not 
be  according  to  the  construction  of  powers  which  can 
be  executed  but  once,  unless  the  words  import  other- 
wise, as  it  evidently  was  not  there,  although  it  might 
be  executed  upon  a  second  wife^  if  not  done  before. 
And  this  decree,  he  added,  answers  all  the  words  in 
the  will  (rf).  This  case,  it  will  be  observed,  can  scarce- 
ly be  ranked  with  those  upon  the  common  power  of 
jointuring,  for  the  object  of  the  power  was  to  make  a 
strict  settlement  of  the  estate,  and  not  merely  to  autho^ 
rise  the  limitation  of  a  jointure. 

A  general  power  to  jointure  to  a  particular  amounti 
without  expressing  that  it  shall  be  clear  of  taxes,  will 
only  enable  an  appointment  of  the  jointure,  subject  t<^ 
natural  outgoings,  as  parochial  payments  and  repairs, 

&C.  (6). 

Where  the  jointure  is  to  be  of  the  clear  yearly  value^ 
it  means  clear  of  incumbrances  and  all  other  charges, 
.which  by  the  course  and  usage  of  the  country  in  which 

{d)  Allanson  v.  Clitherow,  1  Ves.         Haraard-  Cha.  Rep.  105;  Lady 
'    24.  Londonderiy  v.  Wayne,  AnabL 

(e)  Hcrvey  v.  Hervey,  1  AikJOl;        424. 

the 
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the  lands  lie^  ought  to  be  borne  by  the  tenant^  but  sub- 
ject to  the  land-tax  and  all  other  outgoings,  which  ac- 
cording to  such  course  of  the  country  ought  to  be 
borne  by  the  landlord.  In  the  case  in  which  this  was 
decided.  Lord  Hardwicke  said,  that  the  word  ''  clear  " 
should  be  construed  in  the  power  as  it  would  in  an 
agreement  between  buyer  and  seller,  that  is,  clear  of 
all  outgoings^  incumbrances,  and  extraordinary  charges 
not  according  to  the  custom  of  the  country,  as  tythes, 
poor  rates,  church  rates,  &c.  which  are  natural  charges 
on  the  tenant.  If,  he  added,  in  the  country  where  these 
estates  lie,  it  had  been  the  custom  for  the  landlord  to  pay 
those  rates,  he  should  have  thought  this  jointure  ought 
to  have  been  subject  to  them,  for  they  would  in  such 
case  be  only  ordinary  charges.  But  the  contrary  was 
proved,  that  it  was  not  the  custom  of  the  country  (/), 
And  where  the  custom  is  for  the  tenant  to  pay,  it  is  not 
material  that  in  respect  of  the  particular  estate  the 
landlord  has  agreed  to  pay  them,  so  as  to  increase  the 
nominal  value  of  the  lands  by  increasing  the  rent  (g). 

So  under  the  words  clear  of  charge  or  reprize,  the 
jointure  could  not  be  limited  clear  of  land-tax  (h). 

But  where  the  power  was  to  jointure  to  a  stated 
amount,  without  any  deduction  or  abatement,  Jbr  any 
taxes,  fliarges,  or  impositions^  imposed  or  to  he  impos" 
edy  parliamentary  or  otherwise,  but  subject  to  leases 
in  being  at  the  time  of  such  execution  made.  Lord 
Hardwicke  decreed,  that  the  power  authorised  a  join- 

(/)  Earl  of  Tyrconnel  v.  Duke  of  (h)  Ambl.  040;  2  Ves.  501?  j  as  to 

Ancaster,  Aoibl.  237;    2  Vca.  the  extent  of  the  word  fepri%e, 

500.  sec  Hall  v.  Hall,   2  Dick.  710  j 

(§)  S.  C.  aod  see  2  Atk.  5AS. 

2  F  3  turo 
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tare  to  be  appointed^  ^'  free  from  all  incuzabratoces,  rest* 

• 

charges,  rents-s^k>  fee  farms^  qutt-rreots^  annuiticsy  sti« 
pends  to  miqisters,  pensions  and  procuratioos  payable 
thereout,  and  also  froe  from  all  parlidmentary  taxes  or 
impositions  of  such  nature  and  kind  as  were  in  bein;^  at 
the  time  of  executing  the  power,  and  particularly  from 
the  land  tax  then  in  being  (0  ;"  and  the  words  fru 
from  taxes  particularly  embrace  the  land  tax  as  beiog 
the  only  tax  to  which  land  is  absolutely  liable  {k)* 

And  where  a  man  having  a  power  to  jointure  clear  of 
all  taxes,  by  articles  referring  to  bis  power,  agrees  to 
grant  a  jointure  free  from  reprises,  or  the  like,  although 
the  words  may  not  be  co^^exteosive  with  those  in  the 
power,  yet  as^the  intention  is  evident,  it  shall  be  consi* 
dcred  an  agreement  to  grant  such  a  jointure  as  is  autho- 
rised by  the  power  (/)• 

But  Lord  Hardwicke  very  properly  determined, 
that  where  land  of  a  given  value  is  to  be  settled,  (bs 
taxes  from  which  the  jointure  is  to  be  frce^  are  such  on* 
ly  as  were  in  being  at  the  time  of  executing  the  pawer^ 
and  the  same  as  tp  the  quantum  of  any  existing  tax,  so 
that  the  land  would  not  be  free-  in  the  hands  of  the 
j<Antre8S  from  any  future  increase  of  the  tax  ( m ),  for 
otherwise  this  mischief  would  follow,  that  wbeaefer 

(t)   Marchioness  of  Blandford  v.  (/)   Marchioness  of  BUndford  v. 

Dacfaeris  of  Marlborough,  2  Atk.  Duchess  of  Marlborough,  2  Atk. 

542.  542 }     Lady    Londonderry   v. 

(h)  Champemon  v,  CbampemoQ,  Wayne,  Arob).  424»  fl  infra. 

Dougl.  626  cited }  and  see  on  (m)  Marchioness  of  Blandford  v. 

the  general  qaestioa«  Brewster  v.  Duchess  of  Marlborough,  2  Atk . 

KUchen,  I  Lord  Bayoi.  317;  542;  and  see  Ambl.  230, 2  Ves. 

Bradbury  tf. Wright,  Dougl.  624;  502. 


and  see  Da  Costa  v»  Villarealj^  I 
Bro.  C.  C.  4.  n. 


anj 
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any  tax  Tftried^  that  would  be  a  defect  in  the  value  of 
the  jointure,  and  the  jointress  would  come  into  a  court 
of  equity  to  make  the  defect  good  against  the  remaindec- 
man. 

And  where  lands  of  a  given  value  are  to  be  settled,  the 
value  is  in  other  respects  to  betaken  as  it  stood  at  the  time 
of  the  execuiion  of  the  power.  This  Lord  Hardwicke 
repeatedly  determined  {k).  If  by  any  accident  after 
the  execution  of  the  power,  there  should  be  an  excess,  it 
will  be  for  the  benefit  of  the  jointress.  By  parity  of 
reason,  if  there  should  be  any  deficiency  by  inundation 
or  casualties,  the  jointress  must  acquiesce  under  it ;  to 
construe  it  otherwise  would  make  these  powers  desul«- 
tory  (/).  But  in  a  subsequent  case  before  Lord  North* 
i^ton,  where  the  point  was  not  much  debated,  he  held 
that  the  value  caimot  be  fixed  with  justice,  but  at  the 
time  of  the  husband's  death.  The  wife  cannot  know  the 
value  but  by  inspection  of  leases,  or  by  information, 
if  the  estates  are  in  hand*  The  rent  taken  at  a  particu* 
lar  time,  and  under  a  particular  letting,  ought  not  to 
bind  the  wife.  The  rent  of  an  estate  is  very  uncertain } 
it  often  varies ;  the  landlord  is  often  obliged  to  give 
boons.  Where  he  has  been  at  an  expense  of  improving, 
it  is  common  for  the  tenant,  instead  of  paying  a  sum  of 
money  for  the  improvements,  to  pay  an  increase  of  rent ; 
and  he  accordingly  decreed  the  value  of  the  lands  to  be 
taken  as  at  the  time  of  the  husband's  death  (rn). 

It  is  admitted  on  all  hands,  that  the  value  is  to  be 

(k)  Marchionegs  of  Blandford  v.  (i)  See  2  Atk.  544 ;  and  see  Speake 

Dnchess  of  Marlborough,  2  Atk.  v.  Speake,  1  Vera.  21/ ;   Pin- 

M2  i  Earl  of  Tyrconnel  v.  Duke  nell  v.  Hallett,  AmfaL  106- 

of  Ancatter,  2  Vet.  500,  Ambl.  fm)  Ladjr  LondoDderrjr  v.Wajne^ 

2S7.  Ambl.  4S4. 

2  F  4  taken 
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taken  as  it  stood  at  some  given  time,  and  it  requires  not 
to  be  observed^  that  it  is  wholly  immaterial  whether  the 
courts  fix  upon  the  time  of  the  execution  of  the  power, 
or  the  time  of  the  husband*s  death.  It  is^  however^  to  be 
lamented^  that  the  rule  is  not  perfectly  established.  With 
such  conflicting  authorities  on  the  point  it  can  scarcely 
be  considered  as  settled. 

Where  a  man  covenants  that  a  jointure  is  of  a  given 
value,  the  wife  has-  of  course  a  remedy  to  have  the  de- 
fect supplied  out  of  her  husbaud*s  assets  (n),  but  where 
itils  clear  that  the  parties  merely  intended  that  he  should 
execute  his  power^  although  he  agrees  to  do  something 
beyond  it,  the  court  will  consider  the  excess  as  a  mis-* 
take^  and  will  not  gite  the  wife  a  compensation  in  re^ 
spect  of  it  out  of  her  husband's  assets.     This  was  set^ 
tied  in  the  case  of  Londonderry  v.  Wayne  (o),  where  a 
man  having  a  power  to  jointure  to  the  extent  of  4001. 
generally,  agreed  to  convey  part  of  the  estates  comprised 
in  the  power  of  the  yearly  value  of  4001.  clear  of  taxes 
and  reprizes  to  his  wife,  and  aft^wards  executed  his 
power  without  making  the  jointure  clear  of  taxes.    And 
Lord  Northington  decreed,  that  the  insertion  of  the  words 
'^  clear  of  taxes  and  reprises/-  was  a  mistake.     The  per? 
sons  concerned  imagined  that  the  words  of  the  power 
were  to  be  so  understood  ;  and  he  was  of  opinion  that  it 
was  not  the  husband's  intention  to  covenant  beyond  his 
power  of  jointuring.     Another  ground  relied  upon  was, 
that  the  settlement  rectified  the  mistake, .  and  that  the 
wife  who  had  reserved  a  great  part  of  her,  own  fortune 
to  her  separate  use/and  was  assisted  by  her  oven  solicitor, 

(H)  Probert  tr.  Morgan,  1  Atk.  440.     (o)«  AmbU  424 ;  and  see  the  coo- 
verse  of  this  case  supra,  p^  4^B. 

a  man 
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a  man  of  eminence,  was  to  be  cmisidered  as  a  feme  sole^ 
and  capable  of  contracting^  although  she  was  under  co^ 
verture^ 

But  of  course  this  rule  can  only  prevail  where  it  is 
evident  that  a  mistake  was  made  by  all  parties,  therefore 
if  the  power  was  not  known  to  the  wife^  and  not  refer- 
fed  to  in  the  articles^  it  is  clear  that  the  wife  might  come 
against  her  husband's  assets  for  anj  deficiency,  although 
be  should  execute  his  power  to  the  fullest  extent,  and  it 
would  be  no  plea  that  he  himself  mistook  the  construc- 
tion or  extent  of  his  power. 

It  is  TOry  customary  to  give  a  man  a  power  to  join- 
ture his  wife  in  proportion  to  the  fortune  she  brings,  as 
100/.  per  annum  for  every  1000/. ;  and  as  the  object  of 
such  a  power  is,  that  the  estate  may  not  be  incumbered 
in  favour  of  a  woman  who  brings  no  fortune  into  the  fa* 
mily^  any  underhand  execution  of  it  will  be  set  aside :  a 
nominal  portion  is  not  sufficient,  as  if  the  husband  or  his 
friends  advance  money  to  make  up  the  sum,  and  it  is  af- 
terwards repaid  (p),  so  although  she  has  a  portion,  yet 
if  it  is  settled  to  her  separate  use,  it  will  not  enable  the 
husband  to  exercise  his  power  (9),  so  perhaps  if  it  were 
settled  on  the  husband  for  life  only,  remainder  to  the 
wife  absolutely. 

But  it  is  not  necessary  that  the  portion  should  be  paidj 
aud  absolutely  expended  by  the  husband^  as  that  would 
put  it  out  of  his  power  to  make  a  reasonable  settlement  of 
it  on  his  family,  and  yet  enable  him  to  Avaste  and  squander 
It  away ;  therefore  where  the  portion  is  settled  in  a  pro- 
per and  reasonable  manner  for  the  benefit  of  the  family 

(p)  Fide  supra,  ch.  7,  sect.  2.  Ancastei,  Ambl.   237j   2  Ves* 

^g)  Lord   Tyrconoel  v.  Duke  of        50O. 

ia 
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in  the  fair  way  of  contracting,  that  is  not  within  the  rea- 
son of  the  cases  on  .fraud  and  collusion.  Upon  these 
principles  Lord  Hardwicke  determined,  that  a  settle- 
ment of  part  of  the  wife's  portion  on  the  husband  for  life, 
remainder  on  the  younger  children  of  the  marriage,  and 
in  case  there  should  be  no  such  child  on  tho  surnvor  of 
the  husband  and  wife,  was  not  a  fraud  on  the  power,  aU 
though  the  wife  survived  him,  and  there  was  no  younger 
child,  so  that  she  herself  eventually  became  entitled  to 
her  porticm  as  well  as  her  jointure  (r). 

Under  a  power  of  this  nature,  the- tenant  for  life  cao* 
not  bind  the  estate  in  the  hands  of  the  remainder- man  in 
respect  of  any  part  of  hi^  wife's  fortune,  not  received  or 
ascertained  till  after  his  death,  as  the  estate  might 
otherwise  be  burdened  with  jointyres,  to  take  effect  upon 
remote  contingencies,  or  possibilities  of  further  portions 
coming  in.  But  if  it  be  agreed,  that  in  consideration  of 
such  future  jointures,  the  wife's  future  property  shall 
belong  to  the  husband,  as  she  cannot  have  the  recom* 
pence,  in  consideration  whereof  it  was  agreed  she  should 
part  with  it,  she  will  be  entitled  to  retain  such  property 
Jiersclf(t). 

(r)  Lord  Tytconnf^  p.  Duke  of    ($)  Holt  v.  Holt,  2  P.  Wins.  64$i 
Ancastcr,  uH  sup*  Fide  suprOf  p.  28g. 
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OF  THE  £FF£CT  OF  AN  EXCESSIYE  EXECUTION. 

X  HERE  are  three  modes  in  which  a  power  may  be  ex^ 
ceeded :  Firsts  In  the  objects^  as  where  a  power  to  appoint 
to  children  or  nephews  is  exercised  in  favbur  of  grand-« 
children  or  great  nephews.  Sdly^  In  the  interests  given^ 
as  where^  under  a  power  of  leasing  for  twenty-one  yei^rs, 
a  lease  is  granted  for  twenty-two  ye^rs.  3dly^  In  eon« 
ditions  annexed  to  the  giflt^  ajs  where  the  fund  is  giyea 
on  condition  that  the  appointee  pay  a  particular  debt. 

We  have  in  this  chapter  already  bad  occasiaii  to  treat 
of  what  amounts  to  an  exc^sive  execution  of  a  power, 
and  we;  have  now  only  to  consider  the  effect  of  the 
excess* 

I.  And  first.  Where  the  power  is  exercised  in  favour 
of  persons  not  olfjects  of  the  power.  It  hath  before  be^n 
observed,  that  a  will  made  in  execution  of  a  power  must 
receive  exactly  the  same  construction  as  a  proper  will. 
Now  it  is  a  rule  of  law,  that  where  a  testator  has  two 
objects,  one  particular,  and  the  other  general,  and  the 
particular  one  cannot  be  effected  unless  at  the  expense  of 
the  general  intent,  the  latter  sliall  be  carried  into  ef- 
fect at  tbe  expense  of  the  former.  This  it  the  case 
where  a  man  gives  an  estate  to  one  for  life,  with  remain- 
der  to  his  issue,  but  the  estate  is  so  given,  that  all  the 
issue  cannot  take  unless  through  their  parent.  The  par- 
ticular intent  is^  that  the  parent  shall  only  take  for  life, 
the  general  intent  is,  that  all  th^e  issue  shall  take,  and  in 

these 


444       OF  THE  EFFECT  OF  EXCESSIYE  EXECUTIONS. 

these  cases,  the  court  will  effectuate  the  general,  at  the 
expense  of  the  particular  intent^  by  giving  the  parent  an 
estate  tail  (1). 

This  doctrine  applies  with  equal  force  to  similar  li* 
mitations  in  wills  executed  iinder  powers.  An  impor- 
tant question  has  arisen  in  relation  to  it,  upon  which  the 
Judges  hare  been  much  divided  in  opinion.  The  ques- 
tion is,  whether,  under  a  power  to  appoint  to  children, 
an  appointment  to  a  child  for  life,  remainder  to  his  chil- 
dren, who  are  incapable  of  taking,  shall  give  the  chil8 
himself  an  estate  tail  in  order  to  effect  the  general  intent. 

This  point  first  arose  in  a  case,  where  money  was 
directed  to  be  laid  out  in  land  to  be  settled,  after  the 
death  of  the  husband  and  wife,  to  the  children  of  the 
marriage,  as  the  father  by  deed  or  will  should  appoint 
The  father,  by  his  will,  directed  part  of  the  fund  to 
be  laid  out  in  real  estate  to  be  conveyed  to  the  use  of 
his  daughter,  during  her  life,  for  her  separate  use,  re- 
mainder to  all  and  every  the  child  and  children  of  bis 
daughter  as  tenants  in  common.  Lord  Kenyon,  thea 
Master  of  the  Rolls,  determined,  that  in  order  to  cffecr 


{1 )  This  doctrine  appears  to  have  been  carried  too  far.  And  it  it 
established,  that  where  there  is  only  a  single  intent  to  create  a  perpetuity^ 
and  not  a  particular  and  a  general  intent,  the  court  cannot  enlarge  tits 
limitation,  as  where  there  was  a  devise  to  A  for  life,  and  after  kirn  to  hii 
eldest  or  any  other  son<kiring  bis  life,  and  after  them  to  as  many  of  hif 
descendants,  issue  male,  as  should  be  heirs  of  his  or  their  bodies  down  to 
the  tenth  generation  during  their  lives,  it  was  determined  that  A  took  for 
life  only,  Seward  v.  Willock,  5  East.  igS  ;  Soirerville  v.  Lethbridge,  6 
Term  Rep.  213  ;  and  see  White  v,  Collins,  Com-  2^8  ;  but  where  tiie 
devise  amounts  simply  to  an  executory  trust,  a  court  of  equity  may  cftcta-< 
ate  the  intention ;  see  Hamjberston  p,  Humberstoo,  Free.  Cba*  454, 
l^P.  Wms  333  i  2  vol.  Ca.  and  Opin.  417. 

tuate 
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tuate  tb^  testator'8  general  intention^  the  daugliter  must 
be  Gbn^dered  as  taking  an  estate  tail  (a); 

In  the  case  of  GriflBth  v,  Harrison  {b),  where  the  de-^ 
vise  was  to  the  wife  for  life^  with  an  exclusive  power  of 
appointing  by  will  to  the  children^  but  so  as  the  estate 
should  not  be  divided  but  transmitted  entire  to  hi?  heirs^ 
the  wife  by  will^  gave  the  estate  to  one  of  her  sons  for  life^ 
remainder  over  to  his  children  in  strict  settlement^  and  so 
to  her  other  children  and  their  children  successively  in 
like  manner.    The  Judges  of  the  court  of  King's  Bench 
were  divided  in  opinion  upon  the  operation  of  the  will 
creating  the  power.    Lord  Kenyon  and  Grose  J.  agreed 
that  there  was  an  excess  in  the  execution  of  the  power ; 
bilt  they  certified  that^  although  the  appointment  could 
not^  as  they  conceived^  take  effect  in  the  particular  man- 
ner the  widow  intended^  yet  her  general  intention  being 
that  the  children  of  her  several  children  should  take 
estates  of  inheritance  in  tail  general  on  the  death  of 
their  respective  parents^  they  thought  that  that  general 
intention  should  be  carried  into  execution  as  far  as  the 
power  given  by  the  husband  would  allow ;  and,  conse- 
quently, that   the  children  respectively  took  estates  in 
tail   general.      This   construction  they  thought  fairly 
warranted  by  great  authorities.     This  opinion^  we  must 
perceive,  accords  precisely  with  Lord  Kenyon's  decision 
in  Pitt  V.  Jackson.     The  other  two  Judges^  Ashurst 
and  Buller,  did  not  deliver  any  opinion  on  this  point, 
for  they  thought,  on  the  authority  of  the  Duke  of  De- 

(a)  Pitt  II.  Jackson,  2  Bro.C  C.51;         to  issue,  which  may  be  consider- 
See  Phelp  v.  Hay,  App.  No.  11;        ed  a  word  jof  limitatioD. 
but  note,  there  the  devise  was    {h)  4  Term  Rep.  737* 

vonshire 
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ton^hire  v.  Cavendish  (c%  that  the  powi^r  authorised  i 
limitation  in  strict  settlement^  butj  if  it  did  not^  then 
they  thought  that  it  Mthorised  a  limitation  to  the  ehil^ 
Afm  during  their  IPve^  only.  In  a  prior  ease^  bowerer, 
Mr.  Justice  Buller  appears  to  have  entirely  agreed 
\vith  Lord  Kenyon^s  opinion  in  Pitt  and  Jackson  (d). 

The  case  of  Griffith  v.  Harrison  arose  upon  a  case 
sent  out  of  the  court  of  Chancery  ;  and^  upon  the  first 
hearings  the  Lord  Chancellor  seemed  to  think  that  it 
Was  not  an  estate  tail  (e).  It  does  not  appear  v^hal 
ultimately  became  of  the  case ;  but>  k»  it  was  a  biH 
filed  against  a  purchaser  for  a  specific  performance^  it 
should  seem  that^  on  the  general  rule  of  equity^  the 
bill  was  dismissed  by  reason  of  the  difterent  opinions  of 
the  Judges^  a  purchaser  not  being  compellable  to  k* 
cept  a  doubtful  title. 

In  Routledge  v.  Dorril  (/;,  Lord  Alvanley  said,  that 
he  subscribed  to  the  case  of  Pitt  v.  Jackson^  as  far  09 
tt  was  decided^  with  regard  to  real  estate  settled  to  a 
person  who  was  an  oltject  of  the  power  for  life,  with 
limitations  in  strict  settlement,  to  persons  not  olfjtctt 
of  the  power,  for  that  was  decided  in  Humberston  i^. 
Humberston  (g),  and  Spencer  v.  Duke  of  Marlborough 
(h).  Pitt  f  •  Jackson  was,  he  said,  a  case  of  real  estate^ 
The  first  and  other  sons  were  incapable  of  taking  tf 
purchasers.  Lord  Kenyoii  thought^  that  as  it  was  per- 
fectly elear  it  was  intended  to  go  to  the  daughter  aiid 
hef  issucj  and  they^^iooikld  not  take  as  purchasers,  to  ef 

(c)  Vidtsi^rdt  p.  412.  (/)  9  Ves.jun.  364. 

(d)  See  Robinson  v.  HardcMie,  {g)  I  P.Win.332. 

9  Terai  Rep.  354.  (A)  ft  Bra.  P.  C.  5Q2. 

(«)  S  Bro.  C.  C.  410. 

fectuat 
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Actuate  the  geaeral  ioleutimi  of  tke  testator^  it  ihould 
be  so  moulded^  asd  he  reli^  upon  ChafUDaa  v^  Brown 
(ij.  There^  accordiog  to  the  rq>ort.  Lord  MansficM 
lai4  down  tli»t  doctnoe^  aad  be  ^Lord  Alvonlej)  did 
not  find  mudi  objectiOR  to  it>  \iz.  that  where  fftrn?  i$  m 
Umitatioufor  life,  to  a  person  Mnborn^  -wiih  remainder 9 
in  tail  to  tke  first  and  other  sifns,  as  they  cannot  take 
as  purchasers,  hut  meigf  as  heirs  qf  tke  bddy,  and  as 
the  estate  is  clearly  intended  to  go  in  a  course  of  de^ 
scent,  it  shall  be  construed  an  estate  tail  in  tke  person 
to  whom  it  is  given  for  life. 

In  a  ease  which  occurred  nearly  sixteen  jears  aftef 
Pitt  V.  Jackson,  Lord  Kenyon  wsaA,  that  perhaps  no 
ease  had  carried  the  doctrine  farther  than  he  did  in  Piti 
V,  Jackson^  and  he  knew  that  great  Judges  entertained 
considerable  scruples  ait  the  time  concerning  that  deci<« 
sion.  It  went  indeed  to  the  outeide  of  the  rules  of  eon* 
strudionj  yet  still  he  did  not  think  it  Was  wrong  (jt); 
In  Routledge  v.  Dorril^  Lord  AlTAiiley  said^  thaft  ho 
knew  the  doctrine  in  Pitt  v.  Jackson  had  by  ycxj  great 
authorities  been  questioned.  Indeed^  although,  appa^ 
rently,  the  fact  is  not  generally  known,  the  case  of  Pitt 
V.  Jackson  ultimately  met  with  no  decision.  The  case 
afterwards  came  on  to  be  beard  before  Lord  Rosslyny  and 
it  then  appeared,  thai  the  children,  in  default  of  ap^ 
pointment^  were  to  take  estates  tail  undtr  tke  settlements 
And  the  Chancellor  said,  that  under  the  circumstances, 
and  if  the  necessity  of  the  case  obliged  the  oourt  to  con- 
sider how  to  dispose  of  this  strange  execution  of  the 
power,  he  should  be  rery  much  inclined  to  a<lopt  the 
idea  Lord  Kenyon  pursued  \  but,  as  the  child  took  an 

(f)  3  Burr.  1(326.  (i)  Brudencll  v.  Elwet,  1  £ait,  A5U 

estate 
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Estate  tail  under  the  settlement^  he-  determfaied  that  the' 
appointment  was  void  beyond  the  life  estate ;  therefore, 
there  was  only  this  di&rence,  that  under  the  original 
^ttletnent  she  would  have  an  estate  tail  at  once,  andy 
in  thia  way,  an  estate  for  life,  remainder  to  bersdf  in 
tail,  which  was  the  same,  for  her  life  estate  was  mould- 
ed in  it  (k). 

.  This  doctrine,  then,  has  never  been  decided,  but  it 
rests  on  high  authority.  Had  Lord  Kenyon  been  Chan- 
cellor, instead  of  Master  of  the  Rolls,  the  point  evi- 
dently would  have  been  decided :  and^  paradoxical  ^ 
it  may  appear^  his  decision  at.  the  Rolls,  although  re- 
versed, was  not  over-ruled.  The  opinions,  too,  of  Mr* 
Justice  Buller,  Mr.  Justice  Grose,  Lord  Alvanley,  and 
even  Lord  Rosslyn,  all  stand  in .  favour  of  Lord  Ken- 
yon's  doctrine.  But  although  this  doctrine  of  cypres 
may,  with  reference  to  wills/  be  considered  as  firmly 
established,  yet  it  must  not  be  carried  too  far.  It  has- 
never,  for  instance,  been  ruled,  that  a  limitation  by  will 
of  a  legal  estate  to  an  unborn  child  for  life>  remaioder 
to  his  children,  will  be  construed  to  give  the  intended 
tenant  for  life  an  estate  tail  (I J, 

Nor  will  this  construction  prevail,  unless  it  will  cleaN 
ly  effectuate  the  testator's  general  intention.  Therefore^ 
in  a  case  (m )  where  the  estate  was  given  by  a  settlemmt 
to  the  children  as  the  father  should  appoint^  and  in  de^ 
fault  of  appointment,  to  them  as  tenants  in  common  ia 
tail,  with  cross  remainders  in  tail,  and  the  father  by  bit 

{k)  Smith  V.  Lord  Carndford,  2  {l)See2  Ves.  jon.  3§5  ;  Seawtrt 

Vcs.  jun.  69s ;  and  see  Bristow  v.  Willock,  5  EsM,  }gs. 

V.  Wardc,  2  Ves.  jun.  336.  (w)  Bristow  v,  Wardc,  2  Vea.  Jan. 

.    .  336. 

wiU 
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'\vi\\  appointed  part  of  the  estate  to  one  of  his  sons, 
llcury^  for  life^  remainder  to  the  children  of  Henrj^  as 
lie  should  appoint.  It  was  insisted  that  Henry  should 
take  an  estate  tail ;  and  Lord  Rosslyu,  iif  the  course  of 
the  argument^  asked  why  he  could  not  put  that  con-^ 
struction  on  the  devise ;  to  which  he  was  answered^  that 
it  was  intended  that  the  children  (of  Henry)  should  take 
absolutel3^5  not  that  it  should  go  as  an  estate  tail  would 
carry  it  It  was  said,  that  the  principle  of  all  the  cases 
for  an  implied  estate  tail  is,  that  there  was  a  clear  in- 
dicium of  an  intention  that  all  the  issue  should  take  in 
the  course  in  which  an  estate  tail  would  go,  but  that 
DO  inference  could  be  drawn  from  those  cases  to  this, 
where  there  was  no  such  indication.  Lord  Rosslyn,  in 
delivering  j  udgmeut^  ado[)ted  these  arguments :  he  said, 
that  the  case  of  Pitt  v,  Jackson  would  not  enable  him  to 
do  the  sai^e  thing  here^  for  here  it  was  a  power  to 
Henry  to  appoint  to  children  in  such  shares  as  he  thought 
fit.  No  estate  tail  was  given,  nor  was  any  intention  of 
that  sort  expressed ;  but  the  children  would  take  either 
by  appointment,  or  for  want  of  it^  distributively  per  ca- 
fitcu  Therefore  that  did  not  apply  :  and  he  was  under 
the  necessity  of  sayings  the  interests  to  the  children  of 
Henry  could  not  in  any  respect  taKe  effect. 

The  doctrine  of  cypres  does  not  apply  to  personalty* 
It  was  originally  introduced  in  favour  of  the  testator'*^ 
intention.  If  it  were  extended  to  personal  estate  it 
would  defeat  the  intent^  as  it  would  vest  the  personalty 
in  the  executor,  and  not  in  the  children  on  the  death  of 
the  parent  (o). 

(•)   RoQtIedge  v.  Dorrll>  2  Ves.        £Ui8»  2  Bro.  C.  C.  570  \  Keily 
juD.  364 ;   and  see  KnighC  v.        v.  Fowler^  Wilm.  29S. 

o  '       And 
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And  ihe  rule  is  expressly  confined  to  m^iHs.  It  does 
Aot  extend  to  limitations  bj  deed  of  either  real  or  per- 
sonal estate.  In  Brudenell  v.  Elwes  (p).  Lord  KeDyoo 
liimself  expressly  laid  it  down^  that  this  doctrine  of 
cypres  went  to  the  utmost  verge  of  the  law^  even  in  the 
construction  of  wills^  but  that  it  had  ney«r  been  applied 
to  the  constructioti  oi  deeds ;  and  he  accordingly  refused 
to  extend  it  to  a  limitation  in  a  deed  executing  a  power. 
In  the  same  case^  Lord  Eldon  observed,  that  the  case 
did  not  come  near  Pitt  v.  Jackson,  ami  the  other  cases 
upon  wills;  first,  as  they  were  cases  upon  wills,  not 
deeds,  to  which  this  doctrine  had  not  been  applied: 
secondly,  those  cases  had  at  least  gone,  as  Lord  Kenyon 
observed,  to  the  utmost  verge  of  the  law,  and  he  should 
'find  it  very  difficult  to  altor  an  opinion  he  had  taken  up, 
that  it  was  not  proper  to  go  one  step  further ;  for  in 
those  cases,  in  order  to  serve  the  general  intent,  and  the 
particular  intent^  t^ey  destroy  both  (g). 

Where  a  partial  interest  is  given  to  an  object  of  the 
power  with  remainders  to  persons  not  objects  of  it,  and 
tbedoctrine  of  c^prr^  cannot  be  iqiplied,  yet  the  whoit 
^  appointment  will  not  be  void,  but  mte^ely  that  part  which 
is  not  authorised  by  the  power.  This  role  is  observed 
as  well  at  law  as  in  equity.  The  point  was  expreuly 
decided  at  law  in  Adams  v.  Adams  (r),  which  was  a  case 
sent  out  of  the  court  of  Chancery,  where  under  a  power 
to  appoint  to  children,  the  estate  wcs  given  to  the  two 
daughters  for  life  in  moieties,  remainder  to  their  children 
in  strict  settlement*     The  court  ,of  B.  R.  certified,  that 

{p)  1  East,  441.  (f)  Cowp.  691. 

(9)7Ves.  jiui.d^S  and  see  Adatns  v.  Adami^  Cowp.  651. 
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thongh  thej  were  of  opinion  that  the  donee  had  exceed- 
ed her  power,  whioh  was  c6afined  to  child  or  children* 
by  Utniting  estates  to  her  grandchildren^  yet  they  thought 
that  the  same  ought  to  preicail  so  far  as  her  power  ex«* 
tended,  and  that  the  limitation  to  her  daughters  for  life 
was  good ;  but  that  the  disposition  of  the  inheritance  to 
their  child  or  children  was  void  (s).  The  same  deci« 
aioB  was  made  in  e(}uity  by  Lord  Rosslyn  in  the  case  of 
Bristow  V.  Ward  (t),  although  it  was  contaiided^  that 
if  the  appointment  could  not  take  effect  in  the  manner 
Hie  distribution  was  made  by  the  parent,  the  question 
would  be  what  he  would  hate  dime  if  he  had  been  apr 
prised  that,  part  failing,  there  would  arise  an  inequality 
tmforeseen  by  him  as  to  his  children.  But  Lord  Ross-* 
lyn  said,  that  the  answer  was,  nobody  could  tell  what  he 
would  have  done,  but  that  was  not  a  ground  for  settipg 
Aide  the  whole.;  for  each  child  to  whom  he  had  well  ap- 
pointed, had  a  right  to  claim  that  (u). 

But  there  is  infinitely  more  difficulty  where  the  fund  is 
^givengenerally  amongst  persons,  some  of  whom  &ro  objects 
of  the  power,  i|nd  some  of  whom  are  not.  This  was  one 
of  the  many  points  in  Alexander  v.  Alexander  (x),  where 
finder  a  power  qf  apppinting  a  personal  fund  amongst 
children,  the  wi£e  gave  a  portion  of  it  to  trustees,  '^  upon 
tffust  to  pay  the  interest  thereof  weekly,  or  Qtherwise,  in 
such  manner  aa  the  trustees  should  think  most  beneficial 

($)  And  tec  accordiogljr  Bradenefi  (»)  Apd  tee  Roudedge  v.  Donril, 
V.  Elwes,  X  East,  442;  7  Vcs.  SVes.juD.  SS/jCroropev.Bsr- 
jan.  382.  row,  4  Vei.  j9ti»681 ;  SniiUi  t* 

(0  2  Ves.  joD.  996 ;  and  tee  Ro*  Lord  Csmslf^d,  aVof .  jap.  ^« 

berti  V.  DixwsU,  App.  No*  la^  («)  2  Vet.  640. 
the   appQinttseot  over  of  tb9 

aooQL    \ 
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for  the  personal  support  and  maintenance  of  lier  son 
Francis,  and  his  ivife  and  children.*'  Sir  Thomas  Clarke, 
Master  of  the  Rolls,  first  held  that  the  discretionarr 
power  to  the  trustees  was  void.  He  then  treated  the 
case  as  if  the  mother  had  given  it  herself  indefinitely 
for  the  benefit  of  Francis,  his  wife  and  children,  laj-ing 
the  discretionary  power  out  of  the  case  as  if  never  in- 
serted in  the  will,  and  then  he  said,  certainly  so  far  as 
the  wife  and  children  were  to  have  the  benefit  of  it  that 
would  not  be  good.  And  he  thought  that  this  appoint- 
ment would  not  be  considered  a  complete  execution  as 
io  Francis,  for  the  wife  and  children  were  to  have  some- 
thing, and  there  was  no  possibility  of  distinguishing  how 
much  she  exceeded  her  power.  He  then  proceeded  to 
consider  whether  there  was  any  other  way  to  make 
this  good,  and,  by  a  very  artificial  train  of  reasoning, 
ht  came  to  the  conclusion,  that  Francis  might  take  the 
whole  fund,  and  decreed  accordingly.  His  argument 
was  this:  "  I  own  (^)  I  incline  to  think  there  is  a  me- 
thod :  suppose  the  mother,  instead  of  using  the  words 
she  has,  had  given  this  one  fourth,  to  be  applied  in 
such  way  as  was  most  beneficial  for  her  son  and  his  wife 
and  children,  if  they  shall  hy  law  be  capable ;  I  should 
not  have  doubted  but  that  as  the  wife  and  children  are 
not  by  law  capable,  it  would  be  absolute  to  Francis; 
and  the  question  is,  whether  there  is  any  difference? 
This  bears  an  analogy  to  what  the  dispositions  by  the 
mother  would  be,  if  she  had  given  ii  to  a  son  by  name 
who  never  appeared  to  have  existence,  or  was  never 
capable  of  taking ;  if  given  to  these  four  iodefinitely, 
and  three  were  incapable  of  taking,  the  fourth  would 

(y}aVes.645. 

have 
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have  the  wfaple^  must  take  such,  as  the  others  were  in- 
capable of  taking.  It  falls  within  the  reason  of  the  late 
case  of  Humphrey  v.  Tayloiir  (z),  where  a  personal 
estate  was  given  to  two  in  Joint-tenancy ;  one  was  out* 
lawed;  and  therefore  the  testatrix  made  a  codicil^ 
thereby  she  adeemed  what  was  given  to  one  of  the  two; 
the  question  was>  whether  the  other  joint-tenant  should 
take  only  a  moiety?  But  the  court  held,  he  was  to 
take  what  the  other  did  uot,  they  were  to  take  the  whole 
between  them.     The  mother  never  designed  this  fourth 

r 

part  should  fall  into  the  residue,  and  it  would  be  ex- 
tremely hard  that  it  should.     Then  he  will  be  intitled 

r 

to  the  whole'  of  that/' 

The  foregoing  reasoning  is  not  satisfactory,  and  it 
cannot  be  considered  clear  that  a  similar  case  wovld 
now;  receive  a  similar  decision.  At  leasts  it  is  well  set- 
tled by  later  determinations^  that  a  gift  under  a  power 
embracing  objects  not  within  the  line  of  perpetuity  is 
wholly  void,  and  the  fund  cannot  be  given  to  those  to 
whom  it  might  have  been  legally  appointed. 

Thus  in  Gee  v.  Audley  ( a )  there  was  an  appointment 
by  will  of  1000/.  in  default  of  issue  of  Mary  Hall, 
equally  to  be  divided  between* the  daughters  then  living 
of  John  Gee  and  Elizabeth  his  wife ;  and  if  that  had 
been  restrained  to  the  death  of  the  person  executing  the 
power,  it  would  have  been  good.  The  bill  was  brought 
by  the  four  daughters  of  John  and  Elizabeth  Gee  to 
have  the  fund  secured  for  their  benefit  upon  the  death 
of  Mary  Hall  without  issue.  Lord  Kenyon  held,  that 
as  the  execution  would  take  in  children  born  after  the 
death  of  the  appointor,  it  was  too  remote,  and  he  would 
not  wait  to  see  what  contingency  would  happen. 

1%)  Ambl.  196.  (a)  2  Vet.  jtto.  9§5,  dted. 

2gB  The 
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The  same  point  arose  in  the  case  of  Roulledge  t^  Doml 
(b),  and  Lord  Alvanley^  then  faster  of  the  Rolk^  started 
the  question^  whetiier  those  cfaiM^en^  who  Di%ht  have 
been  the  proper  objects  should  take.  At  first  he  said  he 
was  of  opinion^  that  as  she  might  have  appointed  to  tho 
three  children  bom  before  her  death,  when  she  appointed 
io  all,  these  three  might  be  considered  as  the  sole  c»lgectB, 
but  upon. considering  it  farther,  and  particnUrlj  open 
Gee  and  Audley,  he  was  of  opinion  that  would  be  a 
forced  construction ;  and  that  the  douee,  in  aflecting  to 
^ite  this  to  all  the  issue  her  daughter  might  have  at 
knj  time,  had  transgressed  the  power,  and  so  far  being 
ill  executed,  it  was  to  be  considered  as  not  executed, 
and  was  totally  Toid.  The  donee,  he  obserred  in  ano* 
iher  place,  did  not  mean  those  onlj  to  whom  she  might 
luive  appointed,  but  all,  and  upon  failure  of  all,  then 
aud  then  only  she  gave  it  oyer. 

In  the  case  of  Alexander  v.  Alexander,  Sir  Thomai 
Clarke  addressmg  himself  to  the  impossibility  of  dkeo- 
Tering  the  excess  in  the  case  before  him,  because  it  was 
given  indefinitely,  said  that  had  it  been  free  from  that 
circumstance  of  uncertainty  how  much  each  was  to 
take,  it  ivouldbe  void  as  to  the  wffe  and  children.  Sop* 
pose,  he  added,  she  had  giten  it  to  the  husband,  tns  wife 
and  children,  in  gross  sums  absolutely,  equally  to  he  di-^ 
vided,  that  would  hate  be^  bad,  and  an  excess  of  her 
power,  and  if  it  had  been  such  a  partial  appointment,  90 
far  as  void,  it  would  hare  fallen  into  the  residufe. 

Now  in  the  cases  of  Gee  and  Audley,  and  Routledg^ 
and  Dorril,  the  fund  was  given  equally  amongst  tb^ 
children,  but  yet  the  court  would  not  consider  the  ap- 


(I)  2Ves.  jon.  SSf. 
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poidtiBeiit  good  pro  taaio.  However  those  cafci  turned 
on  the  ranoteness  of  the  limitation^  and  it  should  still 
seem  that  where  the  fund  is  given  amongst  several  oh- 
jectej  some  of  whom  cannot  take,  and  the  excess  can 
be  ascertained^  the  objects  who  are  capable  may  In  mos< 
eases  take  their  shares ;  as  if  a  fund  should  be  given  be- 
tween the  parent  c«p9.ble^  and  his  children  incapabloj  in 
equaJ  moieties^  it  seems  clear  that  the  parent  would  be 
wttded  to  bis  moiety  ;  so  if  the  fund  werQ  given  equally 
amoi^st  the  objects  of  the  powers  and  strangers  liviim 
apid  asoertainedj  there  appears  to  be  no  solid  principle 
upon  which  the  real  objects  could  be  refused  the  shares 
to  which  they  would  have  been  entitled  upon  a  divi* 
•ion  if  the  whole  appomtment  had  been  valid  (a). 

Although  a  limitation  be  void  as  not  authorised  bjr 
the  power^  yet  it  is  not  considered  absolutely  void^  so  as  to. 
accelerate  the  remainders  dependent  on  it,  which  if  given 
immediately^  would  have  been  good  \  but  notwitbstand* 
kig  that  it  be  void  itself,  yet  it  prevents  the  limitatiimf 
over  from  taking  effect  (fr)>  for  as  Lord  Alvanley  obf ' 
served^  it  would  be  monstrous  to  contend^  that  though 
it  was  appointed  to  the  remainder-man  in  failure  of  the 
existence  of  persons  inci^ble  of  taking,  yet  notwitlv 
staodkig  they  exists  he  should  take  as  if  it  was  well  ap* 
pointed  to  them,  and  they  had  failed.  It  is  given  upon 
a  contingency,  upon  which  there  is  no  right  to  givf 
it  (c  )•  And  where  the  first  limitation  is  too  rempt^ 
and  therefore  void,  a  subsequent  limitation  to  an  object 
of  the  power,  shall  not  take  effect,  altl^ough  the  <  per- 

(a)  See  2  Ves.  d5i4.  (c)  Rontledge  «r.  DorfU,  1  Ves. 

{h)  Alexander «>•  Alexsnder,  SVeib       juil  85/. 

640 1   Robiiison  %.  HMavtls, 

3T.Bep.24S. 
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sons  intended  to  take  under  the  void  limitation  ba^e  ac" 
tually  failed. 

But  in  a  case  where  the  fund  was  given  to  a  son  who 
was  an  object  of  the  power  for  life,  and  after  his  decease 
to  his  wife  and  children  who  were  not.  But  in  case  he 
should  die  without  leaving  a  wife  or  child  him  surviving^ 
then  to  his  sister  who  was  an  object  of  the  power."  The 
trusts  for  the  wife  and  children  were  determined  by  Lord 
Alvanley  to  be  hhdj  but  be  at  the  same  time  beld,  that 
if  the  son  should  die  without  leaving  a  wife  or  child  snr- 
riving,  the  gift  over  to  the  daughter  would  be  good. 
And  he  distinguished  this  case  from  the  others,  on  the 
ground  that  this  limitation  over  to  the  daughter  was,  if 
the  son  should  die  without  leaving  a  wife  or  child  sur- 
viving. It  fails  as  far  as  it  affects  to  give  interests  to 
the  children,  but  was  there,  he  asked,  any  occasion  to 
make  it  fail  upon  the  ofhcr  point,  the  gift  over  to  a  per- 
son who  is  an  object  of  the  power.  Why  was  he  to  ex- 
clude the  person  taking  over  who  had  a  right  to  take? 
There  were  two  alternatives.  If  the  son  should  leave 
iiowife  or  children  at  his  death,  then  the  limitation 
overbeingtoagood  object  would  take  effect;  if  he  should 
leave  a  wife  or  children,  then  it  could  not  take  efiect  (c). 
As  Lord  Kenyon  observed  in  a  subsequent  case  (rf),  the 
case  went  upon  the  ground  of  its  beiug  an  appointment 
with  a  double  aspect,  and  therefore  that  if  the  contin- 
gency which  went  beyond  the  power  should  not  happen, 
it  would  not  stand  in  the  way  of  those  who  might  take 
under  the  appointment  in  the  event  which  happened,  and 
who  were  within  the  power, 

(<0  Crompe  o.  Barrow,  4  Ves.jan.     (e)  BrodciieU  v.  Elmes,  I  £att,4^ 
681}  aodseeSBro.  C.C.  415. 

So 
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80  Tt^hcre  actual  estates  are  not  attempted  to  be 
given,  but  a  mere  power  is  limited  to  a  stranger  to 
appoint  the  fund,  and  in  default  of  appointment  tbe 
fund  is  given  amongst  proper  objects,  the  power  being 
merely  void  on  the  ground,  that  dtlegatns  non  potest  efe* 
legfire  (e),  the  ultimate  limitation  will  take  elTect  in  pos* 
session.  This  was  decided  by  Lord  Hardwicke  in  In- 
gram V.  Ingram  (/),  where^  however,  the  delegated 
power  was  to  appoint  the  fund  amongst  the  objects  of 
the  original  power,  and  in  default  of  appointment,  the 
fund  was  given  to  the  same  objects.  It  should  seem  that 
the  rule  would  not  prevail  where  a  power  is  affected  to 
be  given  to  appoint  the  fund  amongst  strangers,  because 
in  that  case  it  would  be  the  intention  of  the  donee  of  the 
original  power,  that  the  objects  should  not  take  unless  in 
default  of  execution  of  the  delegated  power  in  favour  of 
tlie  strkngers*  The  intention  of  the  donee  of  the  power 
is  the  express  ground  upon  which  limitations  over  io 
good  objects  after  limitations  to  strangers  are  held  to  b0 
void,  and  the  principle  applies  as  forcibly  to  a  direct 
power  to  appoint  to  strangers  as  to  a  direct  gift  to  them. 
Nor  would  the  rule,  for  the  same  reason,  apply  to  a  case 
where  the  delegated  power  is  to  appoint  to  some  of  the 
objects,  and  the  fund  in  default  of  appointment  is  given 
to  others,  although  objects  of  the  original  power.  But 
in  this  last  case  it  might  be  otherwise,  if  in  default  of 
appointment  under  the  delegated  power^  the  fund  was 
given  amongst  all  the  objects. 


Secondly,  As  to  excess  in  the  quantity  qf  interest'-^ 
the  same  principle  prevails.  '  Where  there  is  a  complete 

m 

{e)  Vids  supra,  cb.  4,  sect  !•  (/)  2  Atki  88. 

execution^ 


executioii^  aad  tometluiig  ex  abundanii  midtd,  which  ii» 
iiBpr<^r«  there  the  execution  thall  be  good>  and  only 
the  excess  void,  btit  where  there  is  not  a  complete  exe- 
cution of  a  power^  and  the  bouudaries  between  the  ex 
oest  and  execution  are  not  disting^ishaUe^  it  will  be 
bad(g). 

If  a  man  hating  a,  power  to  lease  for  twdntyHme  jeara 
lease  for  fortj^  that  will  be  good  ia  equity  pr0  tanto^  be- 
cause it  is  a  complete  execution  of  the  power^aud  it  ap- 
pears how  much  he  hat  exceeded  it  (  h).  This  point  has  of 
ten  been  decided^  and  was  determined  in  the  great  case  of 
Campbell  and  Leach  ( i ),  where  under  a  power  of  leas« 
ing  for  twenty-oue  years^  a  lease  for  twe»ty*six  years  was 
granted^  and  it  was  holdeo  to  be  Toid  only  for  th^  exceMw 
But  it  was  admitted  at  tlie  bar  in  that  case^  and  appears 
to  have  been. considered  by  the  courts  that  theexcesa 
^ndered  the  lease  void  at  Iww ;  aad  Hale>  when  Chief 
Barouj  expreiised  his  c^inion  clearly^  that  if  a  man  has 
power  to  make  leases  for  twenty^pne  yearsj  and  he  make 
a  lease  for  twenty-two  years^  it  is  not  good  for  twenty- 
twemty-one  years  (Jt).  And  although  a  court  of  law 
might  well  consider  the  excess  only  as  void,  yet  we  can- 
not fail  to  distinguish  this  case  from  cases  like  that  of 
Adains  and  Adams  {I),  where  a  distinct  and  indcpen^ 
dent  limitation  is  introduced,  not  authorised  by  tha 
power ;  whereas  in  caMS  like  Campbell  and  Leach>  the 
excess  is  interwoven  with  the  limitirfiim  authorised  by 

a 

(g)  Per  Sir  Tbomss  Clsrke«  2  Vcs.  _AnoD.  2  Freem.  224 ;  Bsmsrd. 

644.  Cba.  Re|).  1 16- 

(A)  Ibid,  sod  see  Pany  v.  Brown,  (t)  Ambl.  740. 

2  Freem.  l?l,  3  Cba.  Rep.  CIO,  {k)  Hard.  398. 

Nets.  Cb.  Bep.  S7 ;  snd  see  (0  Vidt  sttfra.  p.  40a 
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Ae  power*  H^weter^  the  liberality  of  vmAm  times  nmf 
perfasps  induce  the  courts  of  law^  etea  m  tbdse  eases^  to 
ascertain  the  houadary^  and  to  uphold  the  lease  so  fkr  ae 
it  is  authorised  by  the  power  (a).  But  tlus  can  ueter 
be  done  where  the  lease  is  made  contrary  to  Urn  power 
to  conmiciiice  infuturo,  for  no  liimtation  of  <iie  term  will 
malie  a  lease  m  reversion  a  lease  in  possession  (p). 

Where  a  dMinet  limitation  is  superad<ted,  it  will  be 
nerely  ▼oid>  and  will  not  afiect  a  prior  valid  appoint^ 
nent^  even  at  law^  as  if  uAder  a  power  to  lease  Ibf 
twaitjHOBe  years^  a  lease  be  accbrdii^y  made  for 
twenty«one  years^  and  by  the  same  deed,  the  donee 
Ikttit  a  farther  teiwi  in  Am  mtenuer^  viz.  and  from  and 
4^fT  the  term  afar€8aid  fdr  one  year  matt,  the  power 
will  be  well  exeeitted  by  tfce  first  limitation,  and  tftie 
excess  vrill  be  suiplasiigi  »6t to  beregarded  {q).  The 
leading  case  of  Commons  v.  MarsfaaH  (r)  appears  to 
liave  Jneeu  decided  on  this  gromid.  There^  Lord  Net- 
terviUe  had  a  power  of  leasing  for  any  term,  not  ex- 
ceeding thirty-one  years  or  three  lives,  to  commence 
in  possession^  and  be  grants  a  lease  for  three  lives, 
or  for  thirty-^ne  years,  wktck  should  Jasi  longeM^ 
The  Coort*  of  Bj:ehequer  in  Ireland,  eonstruod  the 
word  or,  into  and,  and  so'made  it  a  lease  certain  JSoIr 
lives,  ^ith  a  remktnder  of  thirty-one  years ;  and,  con- 
sideriag  ^e  exciM  ofirly  as  void,  gav^  judgment  ih 
Ikvour  of  the  lesseei  Upon  a)^al  to  the  Exchequer 
Chambmr  in  Ireland^  Lord  Chief  Justice  Annaly  de- 
livered his  opinion  for  reversing  the  judgment,  but  tbevc 


(o)  tee  Doe  v.  Calvert,  2  Sail,    (q)  Fitzg*  U7. 

876.  W  7  Bro,  P,  C.  in. 

(p)  Doe  V.  Calvert,  2  East,  376. 
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Ijord  Chancellor  being  of  a  different  optnlon^  affirmed 
it.  Upon  this  a  writ  of  error  was  brought  in  parlia- 
nent  j  and  it  was  insisted  for  the  plaintiff  in  error, 
that  the  words  "which  shall  la$t  lofigest  shewed  that 
both  the  term  for  lives  and  years  w^e  not  intended  to 
pass^  but  one  ooly^  and  which  it  should  be  was  to 
depend  upon  the  event  mentiooed^  and  could  not  these* 
finre  cofnvience  in  possession  at  the  making  of  the  lease^ 
as  expressly  required  by  the  power.  On  the  other 
hand,  it  was  insisted  that  the  lease^  so  far  as  it  was 
a  lease  for  three  lives^  wa«  clearly  warranted  by  the 
power ;  and  this  was  qiparently  the  primary  object 
of  the  parties*  Besides  this  they  had  a  second  in  view^ 
which  was  to  secure  the  estate  to  the  lessee  for  thirty* 
one  years,  in  oise  the  lives. should  determine  sooner.  But 
this  was  not  warranted  by  the  power^  and  was  therefore 
void ;  but  the  excess  only  was  to  be  corrected.  The 
judges  here  gave  an  unanimous  opinion  in  favour  of  the 
lease,  and  the  House  of  Lords  decreed  accordingly. 

But  where  the  Hnutatums,  although  several  and 
distinct,  make'  but  one  estate  in  law>  the  appointment 
i$  wholly  void  at  law  by  reason  of  the  excess;  as  if 
under  a  power  to  appoint  fisr  life,  the  donee  appoint 
to  the  object  of  the  power  for  life,  and  after  hk  death, 
to  the  use  of  his  (the  appointee's)  hws  or  the  heirs  of 
his  body,  the  two  limitations  coatespe,  and  the  appoint- 
ment is,  in  effect,  of  an  estate  in  fee>  or  an  estate  in  tail, 
and  therefore,  is  at  law,  void  in  toto  {s),  although  the 
excess  would  be  corrected  in  equity. 

In  equity  also,  a  power  to  charge  a  particular,  sum^ 

(i)  Fitag.  157. 
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«s  7000/.  will  be  duly  executed  by  a  charge  of  a  larger 
sum  as  8000;.  and  the  excess  only  will>e  void  (t)k 

So^  equity  ixrill  correet  a  mistake  in  the  execution  of 
a  power,  with  respect  to  the  time  at  which  the  interest 
should  commence  (»). 

In  some  cases,  a  power^  at  first  sight,  appears  to  be 
exceeded,  when,  in  fact,  it  is  not.  As  in  the  case  of 
Thomlinson  v.  Dighton  (w),  where  a  tenant  for  life» 
>;rith  a  power  to  appoint  the  inheritance  to  her  ehild> 
'limited  the  estate  to  herself  for  life,  wiihaut  impeach" 
tnent  of  waste,  with  remainder  to  her  child  in  fee.  And 
it  was  objected,  that  the  conveyance  left  in  her  an 
an  estate  for  life^  without  impeachment  of  waste,  which 
was  not  in  her  power  to  do  ;  Lord  Chief  Justice  Parker^ 
in  delivering  the  unanimous  opinion  of  the  court,  said^ 
that  tlie  child  would  be  in,  not  by  virtue  of  her  con- 
veyance, but  by  the  will  creating  the  power^  and  so 
would  over-reach  her  estate  without  impeachnacnt  df 
waste ;  and  consequently,  that  clause  in  the  conveyance, 
"  without  impeachment  of  waste,"  Would  have  no  ope- 
ration, for  the  child  might,  notwithstanding,  bring  an 
action  of  waste  against  her. 

So,  where  the  quantity  of  interest  to  be  taken  by  the 
appointee,  is  expressly  limited  by  the  instrument  creating 
the  power,  and  the  donee  is  only  authorised  to  apjpoiat 
the  lands  over  which  the  estate  is  to  ride,  an  appoint^ 
aient  by  him  of  an  interest  exceeding  that  intended  to 
be  given  to  the  appointee,  is  tantamount,  even  at  law^ 

(<)  Parker  v.  Parker,  Gilb.  Eq.    (n)  Probert  v.  Morgan,    1   Atk. 
Bep.  168.  44a 

(*)  10  Mod.  31,  71. 

to 


to  a  regular  appoiotaent.  This  is  the  case  of  Peters 
V  Morehead  (jf),  where  ao  estate  waa  given  by  will 
to  the  son  4br  ltfe>  and  that  the  testator  devised  such 
fart  of  the  said  lands  a$  his  son  should  appoini  to  auch 
wife  as  the  son  should  marry^  for  her  life^  with  remain* 
der  to  the  soqs  of  the  son*  The  son  exercised  hia 
power  by  granting  the  estate  by  deed,  merely  sealed 
and  delivered,  to  trustees  in  trust  for  hiinself  for  life> 
and  after  his  death,  to  the  use  of  his  intended  wife 
for  life,  and  after  her  death  to  the  use  of  the  kfirs  malfi 
of  her  body.  Thecaiurt  thought,  .<hat  as4he  tw6  limi- 
tations made  but  one  estate  in  the  wif^>  it  woiuldj  in  a 
common  case,  have  been  a  void  execution^  but  they 
held  that  the  son  had  power,  not  to  limit  the  estate, 
but  to  appoint  the  land,  so  that  the  question  sinq>ly  was, 
whether  he  had  sufficiently  specified  the  land,  and  they 
decided  in  favour  of  the  validity  of  the  appointment* 
£yre>  Chief  Justice,  even  thought  that,  though  the 
son  had  limited  .an  inferior  interest,  yet  the  wife  should 
have  an  estate  for  her  lifo }  but  Fortescue  is  reported 
to  have  doubted  if  the  son  had  barely  appoint^  the 
land  without  limiting  any  estile»  whether  it  would  be. 
good.  It  is  observable,  however,  that  the  learned 
jud^e  does  not  notiite  this  doubt  in  his  own  report  of 
the  case,,  and  it  certainly  is  directly  over-ruled  hy  <^e 
decision  itself,  which  was,  that  the  son  had  no  pow^ 
to  limit  the  estate  in  the  land,  but  mily  the  land  itscilf, 
and  it  is  in  express  0|^ositiou  to  the  opinion  of  the 
Chief  Justice,  that  the  wife  would  have  taken  for  life, 
thom^  a  less  estnte  had  b^en  limited  to  ,her. 

(y)  Fort.  3S9,  Fitzg.  150. 

Thirdly, 
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Thirdly,  •/<«  /a  condtttom  annexed  to  the  gift  not 
<iuthorised  fry  the  power.  In  these  cases  the  gift  is 
^gooA,  and  the  condition  otAj  is  void^  so  that  the  ap^^ 
pointee  takes  the  fund  absolutely.  An  if  an  appointment 
should  be  made,  and  a  condition  annexed  to  it,  that 
the  appointee  shall  release  a  debt  owing  to  him,  or  pay 
money  over,  the  appointmeift  would  be  absolute,  and 
th^  condition  only  would  be  void,  as  the  boundaries 
between  the  excesji  and  proper  execution  are  precise 
and  apparent  (z).  So  it  should  seem,  that  if,  under  a 
power  to  appoint  an  estate  to  an  object  in  tail,  or  in  fecj 
the  donee  appoint  to  him  in  tail  or  fee  with  a  proviso/ 
that  if  he  die  under  twenty-one  without  issue,  or  tlie 
like,  the  estate  sljall  go  over,  the  first  appointiiient 
win  be  good  and  the  qualification  annexed  to  it  wilt  ht 
void. 

In  the  case  of  Roberts  and  Dixall  ( a)  the  father's 
estate  was  charged  with  1000^.  for  younger  children, 
and  he  had  a  power  over  his  wife's  estate,  in  favour  of 
the  younger  children.  He  gave  the  only  child  dOOO<. 
which  he  declared  should  be  in  satisfaction  of  the  1000/. 
charged  on  his  own  estate,  and,  in  pursuance  of  this 
power,  he  charged  the  3000<.  on  his  wife's  estate.  Lord 
Hardwicke  said  that,  where  a  gift  was  to  discharge  a 
former  debt,  something  should  move  from  the  giver,  but, 
bere^  the  whole  was  to  arise  out  of  his  wife's  estate,  and, 
therefore,  to  satisfy  the  father*s  covenant  as  to  the  charge 
on  his  own  estate,  this  declaration  was  entirely  void ; 
liowever,  as  his  intention  was  only  to  give  his  daughter, 
SOOOl.  Lord  Hardwicke  decreed  that  2000J.  oughjl  to  he 

(s)  See  2  Ve$.  644,  sod  see  Bar*    (a)  2  £q.  Ca.  Abr;  669.  pi.  19. 
leigh  V.  Peanon,  1  Vts.  281.  8.  C.  App.  Ne.  12. 

raised 
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raised  upon  the  wife's  estate^  and  the  other  1000/.  out. of 
the  father's  estate. 

a 

Perhaps  we  should,  in  this  place>  notice  a  point  which 
afose  in  Robinson  x?. .  Hardcastle  {b),  but  was  not 
decided.  The  donee  of  the  power  appointed  the  es- 
tate by  his  will^  charged  with  the  pat/meni  of  his  debts^ 
which  he  had  no  authority  to  do^  and  Mr.  Justice 
Buller  said^  that  this^  perhaps^  might  render  the  Tvhole 
execution  of  the  power  void.  There  is^  however^  no 
authority  for  this.  If  the  estate  had  been  given  to  the 
object  of  the  power,  upon  condition  that  he  paid  the 
donee's  debts^  the  i^pointmeni  would  have  been  good 
even  at  law^  and  th^  condition  void.  This  case  is,  in 
leflfect^  the  same  and  would>  it  should  seem^  aeceive  a 
similar  decision.  At  any  rate,  in^equity^  the  excess 
only  in  the  appointment  would  be  void. 

We  have  already  had  occasion  to  consider  the  con- 
verse of  the  cases  just  discussed^  viz.  where  an  interest 
can  be  granted  short  of  that  authorised  by  the 
power  (c). 

This  subject  must  not  be  dismissed  without  observing, 
that  a  valid  appointment  will  be  sustained^  although 
confounded  in  the  same  deed  with  other  subjects  not 
relating  to  it.  In  Lord  Conway's  case,  it  appeared  that 
he,  having  power  to  grant  leases  of  his  estate,  by  one 
instrument  granted  several,  some  of  which  were  not 
within  the  power ;  and  though  all  were  by  the  same 
instrument,  they  were  considered  as  several  leases,  and 
it  was  sent  to  the  Master  to  separate  them  {d ) . 

( i)  2  T.  Rep.  241 .  (rf)  2  Vcs.  (545,  cited. 

(c)  Vide  supra,  nect.  2. 
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SECTION  .IX. 

MOW  ESTATA8  GO  IN  DEFAULT  OF^    OH  WHERIfi  TBLKRI  19 

I 

A    BAD   APPOINTMENT. 

▼  V  E  have  already  had  occasion  to  consider  the  effect 
of  the  creation  of  a  power  on  the  estates  limited  in  de* 
fault  of  appointment  (a ),  and  also  in  what  cases  the 
objects  take  in  default  of  appointmentj  although  there 
is  no  express  substantive  gift  to  them  in  that  event  (&). 
It  will  here,  therefore,  only  be  necessary  to  state,  1.  a 
few  cases  which  have  arisen  on  particular  limitations  in.  . 
default  of  appointment,  and,  3.  to  shew  how  estates  go 
where  there  is  a  bad  appointment.     Andj 

i  •  A  general  power  of  appointment  may  be  cut  down  to 
particularobjectsbyreasonof  agiftovertothem  in  default 
of  appointment  (c) ;  and  by  a  parity  of  reason,  a  general 
gift  over  in  default  of  appointment  may,  in  favour  of  the 
intention,  be  restrained  to  the  objects  to  whom  an  ap- 
pointment might  have  been  made  (d). 

Where  a  power  is  given  to  a  tenant  for  life  to  ap- 
point to  his  children,  and'  in  default  of  appointment  the 
fund  is  given  to  the  children  at  a  particular  age,  as  at 
tweilty-one,  although  it  is  expressly  declared,  that  if 
any  child  shall  attain  twenty-one  in  the  life  of  its  pa- 
rent, his  share  shall  be  considered  as  a  vested  interest 
$ubject  to  the  life  estate ;  yet  that  provision  will  only 
relate  to  unappointed  shares,  and  the  power  will  not  be 

• 

(a)  Fidt  supra,  cb.  2.  sect.  4.  {c)  VtdekUpra,  p.  ZJS  ^ 

(k)  FuU  supra,  ch.  6.  sect.  3.  (d)  J^idssupra^  p.  400,  401. 

%  H  defeated 
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defeated  by  the  children  attaining  twenty-one  before  it 
is  exercised ;  nor  will  it  give  them  vested  interests  at 
that  age  in  what  may  have  beea  actually  appointed  to 
them  (e). 

We  ^ve  seen,  that  a  mere  power  in  words*  nmy  im- 
ply an  absolute  gift  to  the  objects  in  default  of  appoint* 
ment.     Where  this  is  the  case^  and  no  appointment  is 
made,   it  frequently  becomes  a  question  whether  tb& 
objects  take  as  tenants  in  common  or  as  joint  tenants. 
In  Maddison  v.  Andrew  {fj^  the  fund  was  to  be  dis- 
posed of  to  and  amotigst  the  testator's  daughters,  as  his 
wife  should  appoint.     It  was  not  necessary  to  decide 
the  pointy  but  Lord  Hardvvicke  expressed  hi«  opinion 
that  the  l>equest  was  joint.     But  in  a  cast  before  Lord 
Rosslyn,  where  the  devise  was  to  A  in  trust,  to  give^ 
&c.  the  estate  ufiio  and  amongst  his  children  as  be 
should  appoint,  he  held  it  to  be  a  tenancy  in  common 
(g);  and,  in  a  similar  case,  the  present  Master  of  the 
Rolls  followed  that  case  as  an  authority  (A.^  and  decid- 
ed accordingly. 

In  the  case  of  Routlcdge  v.  Dorril,  there  was  a  gift 
in  default  of  appointment  to  the  children,  grandchil* 
dren,  or  issue  generally  of  the  marriage,  living  at  the 
decease  of  tliis  survivor  of  the  husband  and  wife,  with  a 
proviso  that,  in  case  of  no  appointment^  the  issue  of 
any  child  dead  should  not  have  a  greater  share  than  hi» 
parent,  if  living,  would  have  been  entitled  to ;  aa^ 
Lord  Alvanley  determined,  that  although  the  children 

(e)  Bojrie  v.  Bishop  of  Feterbc^  {g)  Reade  p.  Reade,  5  Vos«  jttQ» 

rongh,  1  Ves.  jan.  299  ^  an4  see  7^4. 

particnlariy  p.  8Q9*  W  Castertoa  v.  Sadierlsnd;  9  Vcir 

(/)^Vff.^7.  juu.445i 
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of  a  living  parent  might  have  had  shares  appointed  to 
them  under  the  power,  and  not  being  made  objects  of 
itj  if  their  parent  had  been  dead,  they  would  hare  taken 
his  share ;  yet  as  he  was  alive,  it  was  impossible  to  hold 
that  a  child  of  a  living  parent  could  take,  any  share^ 
though  it  was  clear  they  might  have  been  made  sub« 
stantivc  objects  of  the  appointment  (z ) }  and  this  case 
was  followed  in  a  subsequent  case  before  Lord  Kenyouj 
sent  out  of  the  court  of  Chancery  (k),  the  certificate  of 
the  Judges  in  which  case,  was  confirmed  by  the  Lord 
Chancellor  on  the  18th  December  1802. 

And  liere^  it  may  be  remarked,  that  a  gift  to  chil- 
dren in  default  of  appointment  is  not  confined  to  those 
only  who  are  alive  at  the  death  of  their  parent  to  whom 
the  power  is  given^  but  all  the  children  take  vested  in* 
tercsts  upon  their  birth,  subject  to  be  divested  by  the 
execution  of  the  power ;  and  therefore,  the  share  of  a 
child  dying  in  the  lifctijine  of  his  parent  shall^  in  default 
of  appointment^  go  to  its  representative.  And  the  same 
rule  would  prevail  as  to  other  objects  (/). 

It  seems  doubtful  whether^  if  one  object  be  removed 
by  the  effect  of  advancement,  the  share  shall  go  over 
under  the  provision  in  default  of  appointment,  or  whe- 
ther it  shall  be  considered  as  a  purchase  by  the  father 
at  the  sum  advanced.  This  question  arose  in  the  recent 
case  of  Folkes  and  Western  (m).  Under  the  trusts  of 
a  term,  trustees  were  to  raise  4000/  for  younger  chil- 
dren's portions^  to  be  paid,  if  more  than  one,  as  the  fa- 

(t)  Roudedge  V.  Dorri],  2Ves.jun.     (/)  Vanderzce  v.  Aclooiy  4  VeSt 

^ZSJ.  Jan.  771. 

{k)  Legard  v.  Haworth,  1  East,    (m)  gVes.juo.  4^6. 

J20 ;  tee  Longttwre  v.  Broom, 

7Yes.jun,124t. 

%n%  ther 
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fher  and  mother,  or  survivor,  should  appoint ;  in  default 
of  appointment,  as  usual.  Another  4000/.  was  settled 
in  the  same  way.  There  were  two  younger  children, 
both  daughters:  upon  the  marriage  of  one,  the  father 
gave  her  a  portion,  which,  it  was  declared,  should  be 
a  satisfaction  of  her  claims  under  the  settlement.  The 
Master  of  the  Rolls  held,  that,  as  the  daughter  had  no 
definite  interest,  except  in  default  of  appointment,  she 
had  nothing  that  she  could  make  the  subject  of  a  bar- 
gain with  her  father,  he  could  not  say  that  any  defi* 
nite  proportion  had  snnk.  If  she  had  had  a  definite  in* 
terest,  it  would,  he  admitted,  have  sunk,  and  therefore 
have  been  no  charge  on  the  estate.  He  thought  then 
that  the  case  could  only  be  compared  to  the  cases  upon 
the  custom  of  London,  where  the  effect  of  advaucemeut 
was  merely  to  remove  that  child  out  of  the  way,  and 
to  increase  the  shares  of  the  others,  and  not  to  increase 
the  disposable  part  of  the  father's  estate.  Thi»  provi- 
sion, be  added,  must  have  the  same  effect ;  removing 
the  daughter,  putting  her  out  of  the  question  altogether^ 
as  if  there  never  had  been  such  a  child.  Therefore, 
before  the  power  ever  arose,  there  ceased  to  be  objects, 
for  it  was  impossible  the  mother,  who  had  survived  ber 
husband,  couid  give  any  thing  to  the  daughter  advan- 
ced. That  was  expressly  stipulated,  and  she  was^  in- 
capable of  receiving  any  more  than  if  she  was  dead. 
The  consequence  was,  that  one  of  two  objects  being  re- 

• 

moved,  the  other  must  of  necessity  take  the  \1rhoIe. 

This  decision  appears  to  be  in  direct  opposition  to  a 
case  not  adverted  to.  I  allude  to  Pitt  and  Jackson,  0( 
Smith  and  Lord  Camelford  (n),  where  money  was  di- 

(a)  2  Bro.  a  C.  51 ;  2  Ves.  jnn.  6^3. 

rected 
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rected  to  be  laid  out  in  land^  to  tfae'use^  after  the  deatht 
of  the  husband  and  wife^  of  the  childrea  of  the  mar- 
riage, as  the  father  should  appoint^  and  in  default  of 
appointment  as  the  mother  should  appoint^  with  remain- 
der^  in  default  of  appointment,  to  the  children  in  tail. 
There  were  two  children.  The  father,  considering  the 
money  as  not  laid  out  in  land,  by  his  will  gave  rather 
more  than  a  moiety  of  it  to  Ann,  one  child,  and  the  re* 
mainder  to  Mary,  the  other  child.  After  the  will,  and 
upon  the  marriage  of  Ann,  he  advanced  her  a  large 
portion,  and  soon  afterwards  by  a  codicil  revoked  tha 
legacy  to  her.  And  it  was  conceded  by  the  counsel  for 
Ann  and  her  husband,  and  accordingly  decreed  by  Lord 
Kenyon  at  the  Rolls,  that  the  legacy  was  well  revoked^ 
as  the  father  was  become  a  purchaser  of  thai  moiety  by 
the  fortune  given  to  Ann  upon  her  marriage.  Upon  a 
bill  4>f  review  being  filed  to  this  decree,  which  involv- 
ed other  points^  Lord  Rosslyn  held  that  the  fund  had 
been  invested  in  the  purchase  of  an  estate,  and  that  the 
appointment  in  the  will  of  the  fund  could  uot  be  sup- 
por^^d  as  an  appointment  of  the  estate.  He  considered' 
therefore  that  the  estate  must  go  as  in  default  of  ap- 
pointment :  but  as  to  Ann,  he  thought  her  father  had 
satisfied  all  the  interest  that  she  could  as  a  creditor  set 
up  in  opposition  to  any  act  in  his  will,  in  regard  to  her 
provision  under  the  marriage  settlement.  She  .was 
totally  in  his  power  by  the  portion  given  to  her  upon 
her  marriage,  when  her  interest  under  the  appoint^ 
ment  was  contingent  and  uncertain,  in  respect  of  the 
possibility  of  the  existence  of  other  children.  But  he 
thought  that  even  a  well  executed  appointment  could 
sot  take  from  Mary,  the  other  daughter,  one  moietyj, 
Sot  though  the  father  could  entitle  himself  to  all  Ann 

8  H  3  could 
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could  claim^  it  could  be  only  to  that  she  could  claim 
absolutely/  against  the  other  daughter.  He  could  not 
make  an  appointment  in  truth  beneficial  to  himself. 

It  is  to  be  lamented  that  this  case^  which  carries  with 
it  the  joint  authority  of  Lord  Kenyon  and  Lord  Rosslp, 
was  not  adverted  to  in  the  case  of  Folkes  and  Western, 
more  especially  as  the  latter  case  was  decided  by  analogy 
to  cases  which  do  not  necessarily  bear  upon  it^  and  which 
are  themselves  not  founded  in  reason ;  for  it  was  admitted 
that  in  those  cases  one  should  think,  prima  facie,  the  effect 
of  advancement  by  the  father  would  be  to  increase  that 
part  of  the  estate  of  which  he  had  power  to  dispose.  Lord 
Rosslyn  avoided  the  objection  upon  which  the  opinion 
of  the  court  was  grounded  in  Folkes  and  Western,  viz. 
that  the  interests  being  contingent  and  uncertain,  there 
w^as  nothing  that  could  be  made  the  subject  of  the  bar- 
gain, by  holding  the  advancement  to  be  a  purchase  of 
the  child's  share  in  default  of  appointment,  or  of  what 
she  should  become  entitled  to  under  an  appointment. 
The  only  objection  to  this  construction  appears  to  be, 
that  where  the  power  is  given  to  the  wife  if  she  8ur?i?€, 
the  advancement  circumscribes  her  power ;  for  as  the 
husband  himself  cannot  appoint  a  greater  .portion  to  the 
child  he  has  advanced  than  the  child  would  take  in  de- 
fault of  appointment^  as  it  would  in  fact  be  an  appoint^ 
ment  to  himself;,  it  seems  equally  to  follow,  that  the  wife 
could  not  appoint  a  larger  share,  lest  such  a  power  AoqM 
open  a  door  to  fraud  on  the  other  child.     But  still  the 
wife's  power  might  well  be  held  to  refaiain^  so  as  to  enable 
her  to  give  the  same  share  to  the  daughter  unadvanceit 
as  she  might  have  given  to  her  if  the  other  daughter  had 
not  been  advanced^  and  the  Anther's  representatives  most 
b^  content  with  the  share  which  may  be  appointed  by  the 

wife 
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Wife  to  tlie  advanced  daughter^  or  may  be  permitted  to 
descend  to  her.  The  only  infringement  then  on  the  mo- 
titer's  poller  would  be  tbts,  that  in  case  of  disobedience^ 
shfe  could  not  denrive  tite  unadvaaced  child  of  the  share 
provided  for  it  in  default  of  appointment,  but  she  would 
iMiye  the  i>est  possible  hold  on  tl|« 'Obedieuce  of  the  child, 
in  the  power  which  would  still  remain  of  incre^isiug  the 
portion  given  in  default  of  appointment .  Basidqs,  if  the 
curtailment  of  the  power  be  an  objection^  it  occurs  with 
the  greatest  possible  force  on  the  rule  as  established  by 
Folkes  ai*d  Western,  for  there,  by  the  effect  of  the  ad- 
vancement, it  was  holden,  that  the  entire  fund  was  at 
once  given  to  the  unadvauced  child,  and  consequently  tlie 
mother  was  dq)rived  of  all  power  over  the  fuud^  It 
would  seem,  therefore,  that  till  the  cases  come  again  un- 
der the  review  of  the  court,  it  would  not  be  safe  in 
practice,  to  consider  the  case  of  Pitt  and  Jackson  as 
over-ruled. 


n.  It  remains  mJy  to  observe,  that  where  the  whole, 
or  even  part  of  the  fund  is  ill  appointed,  it  goes  accord- 
ing to  its  original  destination  in  the  event  of  there  being 
wh  appointment.  And  therefore,  a  person  to  whom  a 
specific  share  is  well  appointed,  shall  not  be  excluded 
from  taking  any  of  the  unappointed  shares  (  o).  To  guard 
against  these  decisions  where  part  only  of  the  fund  is 
well  appointed,  in  which  case  the  intention  of  the  person 

if)  Mcnzcy  t.  Walker,  For.  72  j  sonv.  Piggott,  2Vcs.jun.  351 1 

Alexander  v.  Alexander,  2  Vcs.  Routlcdgc  v.  Dorril,  2  Vjcs.  jun. 

640  ;   Pocklington  v.  Bayne,  1  357 ;  Smith  v.  Lord  Camelford, 

Bro.  C.  C.   450)    Bristow  v.  2Ve8.jun.  698;  Attorney  Gcnc» 

Wardc,  2  Vet.  jun.336;  Wil-  ral  v.  Ward,  3  Ves.  jun,  327. 

2  H  4  executing 
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exftcuting  the  power  is  generally  defeftted,  it  is  usual  to 
insert  an  express  clause  in  instruments  creating  powers 
of  appointment  amongst  several  objects^  as  children>  that 
no  child  to  whom  a  share  is  appointed  shall  take  any 
ihare  of  the  unappointed  part,  until  each  of  the  other 
children  shall  have  recerred  a  share  equal  to  that  ap* 
pointed  to  him. 


CHAP. 
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w  ^ 

»  ^  B'are  now  come  to  the  last  branch  of  our  subject^  of 
which  much  has  been  necessarily  anticipated.  It  re- 
mains only  to  consider,  1,  The  general  rules  of  construc- 
tion applicable  to  this  power  ;  2,  What  may  be  demised 
under  different  powers ;  3,  For  what  <;erm ;  4r,  At  what 
rent;  and,  5,  Subject  to  what  covenants  and  conditions* 


SECTION  I. 


OF  THE   GENERAL   RULES  OF  CONSTRUCTION  AFFLIGABLE 

TO  THIS  FOWER.     ^ 

JLioRD  Mansfield  has  truly  observed  (a),  that  of  all 
kinds  of  powersj  the  most  frequent  is  that  "  to  make 
leases/'  For  the  encouragement  of  farmers  to  occupy 
stock  and  improve  the  land>  it  is  necessary  they  should 
have  some  permanent  interest.  Unless  the  owner  of  tho 
estate  for  life  was  enable^  to  make  a  permanent  lease, 
he  could  not  enjoy^  to  the  best  advantage^  during  his  owa 
time ;  and  they  who  come  after  must  suffer^  by  the  land 
being  untenanted,  out  of  repair^  and  in  a  bad  condition. 
The  plan  of  this  power  is  for  the  mutual  advantage  of 
possessor  and  successor.    The  execution  thereof  is  check- 

(a)  iBorr.  120,131. 

ed 
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ed  "vviih  many  conditidns,  to  guard  the  successor,  that 
the  annual  reyenue  shall  not  be  diminished,  nor  those  is 
succession  or  remainder  at  all  prejudiced  in  point  of 
remedj>  or  other  circumstances  of  full  and  ample  enjoy- 
ment 

Formerly  a  distiaeticm  used  to  be  tak<^  betwen  a 
power  to  a  stranger  having  a  particular  estate,  and  a 
power  reserved  by  the  owner  of  the  fee,  which  latter  it 
has  been  said  is  to  receive  a  more  liberal  constructioa 
than  the  other.  But  this  doctrine,  which  has  so  di- 
rect a  tendency  to  introduce  different  decisions  on 
the  same  words,  appears  to  be  completely  exploded  at 
the  present  day,  although  an  opinion  has  prevailed  that 
a  power  of  leasing  is  to  receive  a  more  strict  construc- 
tion than  any  other  power  (&),  and  that  equity  cannot 
relieve  against  a  defect  in  the  execution  of  it«  However, 
we  have  alreddy  seen  that  this  relief  is  administered  in 
proper  cases  {c),  and  the  books  abound  with  authorititt 
in  favour  of  the  liberal  construction  of  this  power. 
Lord  Mansfield,  whose  authority  is  generally  quoted  in 
favour  of  the  rigid  construction  (^),  Miems  merely  to 
have  meant  that  the  power  must  not  be  abused  (e).  Lord 
Chancellor  Co wper  thought  the  power  waa  to  be  takes 
strictly  (/),  but  Lord  Chief  Justice  Holt,  in  the  same 
case,. was  of  a  contrary  opinion  (g).  Lord  Kenyou  has 
decided,  that  the  intention  of  the  particB  must  govero 
in  the  construction  of  this  power  (A),  and  Lord  Redes^ 
dale  has  shewn  upon  very  solid  grounds,  that  the  power 


{h)  See  Fitz.  2ig ;   3  Vin.  Abr.     (e)  Dougl.  syz,  1  Blackst  44$. 

43 1  •  (/)  See  3  Cha.  Rep.  73. 

e)  i^e  supra,  p.  295*  (g)  lb.  €0,70. 

d)Setl  Burr.  121.  (A)  3  Term  Rep.  GJS, 


I 
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must  receive  as  liberal  an  interpretsiion  as  a  potrer  of 
jointuring  or  any  other  power  (f).  In  the  construction 
therefore  of  powers  of  leasing,  we  may  call  in  aid 
the  rules  established  in  regard  to  other  powers. 

The  decisions  upon  leases  by  tenants  in  tail  and  ec« 
clesiastical  persons^  under  the  statutes^  have  been  said 
to  apply  with  equal  force  to  leases  under  powers  in  set- 
tTements ;  but  this  position  is  certainly  not  founded  c  iu 
several  instances  those  decisions  even  differ  from  each 
other,  according  to  the  words  of  the  statutes  upon  which 
they  severally  arose.  In  the  course  of  the  ensuing  in- 
quiry it  will  appear  generally  how  far  those  determina- 
tions  apply  to  the  subject  before  us. 

Where  a  lease  is  granted  which  is  void  under  the 
power,  no  acceptance  of  rent  by  the  remainder-man  can 
set  it  up  ;  for,  though  an  acceptance  of  rent  may  make 
a  voidable  lease  good,  it  cannot  make  good  a  lease  which 
was  actually  void  at  first  (k).  The  acceptance  of  rent, 
however,  as  rent,  may  operate  as  an  admission  by  the 
remainder-man  that  the  lessee  is  his  tenant,  and  in  that 
case  he  is  intitled  to  notice  to  quit.  And,  under  soma 
circumstances,  equity  would  compel  the  remainder*man 
to  grant  a  new  lease. 

Where  the  terms  of  the  power  are  complied  with,  it 
is  no  objection  that  the  lease  is  granted  in  trust  for  the 
lessor  himself,  for  that  is  a  question  merely  between 
the  parties.  It  is  just  the  same  thing  as  betwixt  the 
lessor  and  the  successor,  where  the  legal  tenant  is  bound 


(i)  1  Rep.  T.  Redesdsilej  6\  ;  vide    (k)  Jonet  v.  Vcrney,  Willcf^  l6&f 
m^nu,  p.  229.  Doc  v-  Watts,  7  Term  Rep.  83. 

during 
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during  the  teria  im  all  requisite  covenants  and  eoodi>* 
tion8(2). 

Whether  a  power  of  leasing  extends  to  all  the  persons 
iatijtled  under  the  instrument  creating  it^  or  only  to  some 
in  particular^  depends  not  upon  the  place  where  the 
power  is  insented^  but  upon  the  fair  construction  of  the 
whole  instrument  taken  together  (m^. 

(f)  Wilson  V.  SewelU   1  Blackit.     (m)  See  Forster  v.  Graham,  2  Str 

6}  7  ',  Eai-l  of  Cardigan  t;.  Moo-        96I ;  2  Barn.  B.  R.  341, 428. 
'  tagu,  App.  No.  14 ;    Taylor  v.  • 

Horde,  1  Barr.  6C. 


SECT. 


C    *'^7    J 


SEC5TI0N II. 

VfUkt  MAY  BE  DEMISED  0NDEU  DIFFEItENT  POWEM. 

It  is  seldom  that  any  question  on  this  head  arises  at 
the  present  day,  except  upon  wills  unskilfully  penned : 
for  the  power  usually  introduced  in  modern  settlements, 
is  to  lease  all  the  hereditaments  comprised  in  the  deed 
at  the  best  rent,  and  if  the  mansion  house,  park,  or  any 
other  part,  is  not  intended  to  be  leased,  it  is  expressly 
excepted  in  the  power.  However,  the  cases  must  be 
stated,  which  have  arisen  in  regard  to  the  subject  over 
which  the  power  rides. 

Where  a  power  extends  to  lands  usually  letten, 
lands  which  have  been  twice  or  thrice  letten  are  within 
the  power  (a),  but  land  which  has  only  been  once  letten 
is  not,  we  are  told,  within  the  proviso,  for  ususjit  €X 
iteratis  uctihus  (b).  And  it  is  said,  that  if  land  had 
been  let  by  a  contract  from  year  to  year  for  three  years, 
it  is  not  within  the  power,  for  it  is  but  one  lease  {c). 
But  Lord  Chief  Justice  Vaughan,  upon  citing  this 
case  of  a  single  demise  (tl),  said  that  he  did  not  mbch 
insist  upon  it,  for  the  words  *'  usually  demised"  may 
be  taken  in  two  senses.  The  one,  for  the  often  farming 
or  repeated  acts  of  leasing  lands,  the  other,  for  the 
common  continuance  of  land  in  lease,  for  that  is  usually 
demised,  and  so,  land  leased  for  five  hundred  jears  long 
since,  is  land  usually  demised,  that  is  in  lease,  though 

(a)  2  Ro.  Abr.  26l,  pL  1 1,  12 ;     (c)  2  Ro.  Abr.  2^2,  pi.  14  3  ^nira 

Vaugh.  33.  P  2  Ja.  B. 

(h)  2  Ro,  Abr.  262,  pi.  13,  (<0  See  Vaugh.  28. 

it 
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it  have  not  been  more  than  once  demised^  which,  he 
justly  added^  is  the  more  received  sense  of  the  words 
land  usually  demised.  Indeed^  the  common  sense  of 
mankind  must  revolt  at  a  distinction  which  considers 
lands  leased  for  one  hundred  years^  as  not  usually  de- 
mised^ because  the  term  was  granted  by  one  deed^  hut 

4 

allows  land  to  come  within  that  description  which  has 
been  let  for  two  years  only^  on  two  distinct  lettings» 

In  the  case  of  Tristram  and  Lady  Baltinglass, 
the  power  was  ^'  to  demise  all  or  any  of  the  premises 
which  at  any  time  heretofore  have  been  usually  letten, 
for  the  term  of  twenty-one  years,  reserving  the  rent 
thereupon  now  yielded  and  paid."  The  settlement  was 
^made  in  the  twelfth  of  Jac.  and  the  jury  found  the 
lands  in  question  to  have  been  demised  in  the  twelfth 
of  Eliz.  for  twenty-one  years^  and  that  term  was  ex- 
pired^ and  they  had  not  been  demised  for  the  space  qf 
twenty  years  h^ore  the  settlement.  And  the  court  held 
that  they  were  not  within  the  power.  The  word  usu- 
ally ^  excluded  demises  at  a  great  distance  of  time^  and 
the  words  '*  any  time"  in  this  case  meant^  ^'  at  atf 
times."  And  what  was  not  farmed  twenty  years  before, 
could  not  be  said  to  be  at  any  time  before  commonly 
farmed^  for  those  twenty  years  was  a  time  before,  in 
which  it  was  net  farmed.  And  the  power  requiring  ftbe 
rents  then  reserved^  to  be  made  payable,  necessarily  ito- 
plied,  that  the  land  demisable  under  the  power,  was 
land,  which  was  then  under  rent  (e).  The  case  of  Foot 
V.  Marriot  (/),  which  was  a  case  to  the  like  effect, 

(t)  iJo.  27,  VaufluSa,  X  Fmm.    (J)  3  Via.  JMn.  499,  pl-  9^ 
23.    As  to  the  last  grousd  vide 
iri/ra. 

was 
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was  decided  the  same  way  by  Lord  Chancellor  Kio^^ 
assisted  by  Lord  Chief  Jostice  Raymoad,  Mr.  Justice 
DentOD  and  Mr.  Baron  Comyns^  simply  upon  the  au-* 
thority  of  Tristram  and  Baltinglass. 

This  last  case  we  must  observe^  did  not  decide  qfflr* 
fiiativeitfj  that  land  demised  within  twenty  years^  was 
subject  to  the  power^  but  merely,  that  land  not  demi- 
sed within  that  period  was  not  subject  to  the  power. 
It  remains  to  be  decided  within  what  period  the  land 
must  have  been  demised.  The  courts  might  probably 
incline  to  fix  twenty  years  as  the  limits  by  analogy  to 
the  enabling  statute  of  32.  H.  8.  c.  2S,  which  in  a  si- 
ilitlar  case  considered  that  as  a  reasonable  period. 

Upon  this  statute  it  has  been  very  properly  determined^ 
that  the  lettings  'to  which  it  refers,  are  by  some  person 
seised  of  an  estate  of  inheritance,  aad  not  by  tenant 
by  the  curtesy,  dower,  &c.  (g)  But  the  same  doctrine 
cannot  be  iqiplied  to  powers  in  private  settlements,  al- 
though a  contrary  opinion  has  been  entertained.  Tha 
act  of  Henry  was  intended  to  have  a  general  and  per- 
petual operation,  it  was  therefore  absolutely  necessary 
to  establish  by  whom  the  lettings  must  have  been  made, 
so  as  to  authorise  subsequent  demises,  and  it  would 
have  ill  accorded  with  tlie  true  spirit  of  the  act,  to  have 
holden  that  demises  by  persons  having  partial  interests 
only,  constituted  the  standard  to  which  the  statute  refers. 
But  in  the  casf  of  a  power  noised  by  a  private  settle- 
ment, the  party  creating  it  must  be  considered  to  know 
that  the  It^ds  have  been  in  lease,  and  by  whom  the 
leases  were  granted,  and  therefore,  when  he  authorises 
the  lands  usually  demised  to  be  leased,  to  what  can  he 

(g)  Ck).  Litt.  44,  b.  By.  S;i,  b.  pL  28. 

t  refer. 
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refer^  unless  ta  the  leases  which  have  beoi  theretofioft 
actually  granted.  If  he  disapproTe  of  anj  lands  beiag 
let>  wfafch  usually  ha?e  been  leased^  it  behoves  him 
to  expressly  declare  his  intention  by  excepting  them 
out  of  the  power. 

Upon  the  construction  of  the  Words  usually  demised^ 
it  has  been  determined  that  they  embrace  every  species 
of  demise — at  wiH^  from  year  to  year^  or  for  years  or 
lives,  and  whether  granted  by  parol  or  by  deed,  by 
eopy  of  court  roll,  covenant  to  stand  seized,  or  any  other 
instrument  (k). 

We  have  before  seen  that  one  point  relied  on  in  Lady 
Baltinglass's  case,  was,  that  the  rent-  then  reserved  «was 
to  be  made  payable,  which  the  court  thought  necess&rily 
implied,  that  the  land  demisable  under  the  power  was 
land,  which  was  then  under  rent  (t).  And  in  Lord 
Mountjoy's  case,  where  it  was  declared  by  a  private 
act  of  parliament,  that  no  alienation  should  be  made 
but  only  leases,  &c.  '*  yielding  the  true  and  ancient 
rent,'*  it  was  determined  that  land  could  not  be  leased, 
which  had  never  been  demised  before.  For  how^  it  was 
asked,  could  a  rent  be  called  the  true  and  ancient  rent, 
when  it  issued  out  of  a  thing  which  was  never 
charged  with  any  rent  by  any  reservation  before  (Xr)? 

So  in  the  case  of  Bagot  and  Oughton  which  under- 
went great  consideration,  the  power  was  to  lease^ 
'*  all,  or  any  of  the  premises,  at  such  j/early  rents  or 
more  as  the  same  are  now  let  at/'  and  a  lease  was  made 

(A)    Co.  Lite.  44,  b.  Baugh  ».  Right  v.  TTiomas,  3  Burr.  1441, 

Hayncs,  Cro.  Jac.  7<5,  S;  C.  6  1  Blackst  446. 

Rep.  37,  nom.  Dean  and  Chap-  (ij  Supra  p-  474 

ter  of  Woiccaler'f  case,  S.  C.  {h)  ^  Rep.  3^  b.  Mo.  197- 

Mo.  759,  nom.  Banks  v.  Brown; 

of 
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of  the  capital  mansion  faouse^  which  was  the  family 
•eat^  and  the  demesne  lands  which  were  never  leased 
before.  And  it  was  determined^  principally  on  the 
authority  of  Lady  Baltinglaas's  case,  that  the  lease  was 
Void,  although  it  was  forcibly  argued,  that  all  the 
lands  were  authorised  to  be  leased^  and  the  subsequent 
words  were  only  explanatory  of  the  first  part  of  the 
sentence,  *'  that  the  lands  usually  let,  may  be  let  at 
the  usual  rent'*  (I)  (1). 

Lord  Mansfield,  addressing  himself  to  this  case, 
observed,  that  (m)  the  nature  of  the  t&ing  shewed  that 
the  power  could  not  be  meant  to  extend  to  letting  the 
an<;ient  manor  house  at  all;  much  less  to  letting  it 
without  reserving  any  rent.  In  a  family  settlem«it  of 
^n  estate,  consisting  of  some  ground  always  occupied 
together  with  the  seat,  and  of  lands  let  to  tenants 
upon  rents  reserved,  the  qualification  annexed  to  the 
power  of  leasing,  that  the  ancient  rent  must  be  reserv- 
ed, manifestly  excludes  the  mansion-house,  and  lands 
about  it,  never  let.  No  man  could  intend  to  authorise 
a  tenant  for  life  to  deprive  the  representative  of  the  fa- 
mily of  the  use  of  the  mansion-house.  The  wordo,  in 
such  a  case,  shew,  that  the  power  is  meant  to  extend 
only  to  what  has  been  usually  let.  By  that  means  the 
heir  enjoys  all  the  premises  in  the  settlement,  just  £«• 
they  were  held  and  enjoyed  by  bis  ancestor,  the  tenant 

{/)  8  Mod.  249  >  Port.  332.  (m)  Dougl.  573,  574. 


(1)  This  decision  if  taid  to  have  been  afRnoed  in  the  hooscof 
Lords ;  but  the  caae  is  not  In  Brown  ;  and,  after  a  diligent  search,  I 
have  not  been  ab}e  to  -meet  with  it  amonggt  the  printed  cases  of  that 
ptriod. 

3 1  for 
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for  life  :  He  has  the  occupation  of  what  was  always  oc- 
cupied^ and  the  rent  of  what  was  alwajs  let.  Tbe^ 
courts  LoFd  Man&field  added,  all,  therefore,  agreed,  as 
to  the  rectitude  of  the  decision  in  Bagot  r.  Oughtoo* 
The  nature  of  the  thing  spoke  the  intent^  as  forcibly  as 
the  most  direct  words  could  have  done*  It  was  demon* 
stration. 

In  the  last  case  on  this  subjccfj  a  similar  decision  was 
made.  A  man.  bv  his  will,  devised  his  estate  in  strict 
settlement,  and  gave  a  power  to  lease  all,  or  any  of  the 
said  manors,  messuages,  lands,  tenements,  and  heredita- 
ments, for  lives  or  years,  so  as  the  usual  rents  were  re- 
served. There  were  some  tithes  which  were  never  leas- 
ed  before  the  making  of  the  will,  but  some  parts  of  the 
estate  had  been  usually  demised  at  rents;  and  ^he  court 
considered  Lord  Mansfield'^s  observations  oa  Bagot  and 
Oughton,  to  apply  most  pointedly  to  the  case  before 
them,  as  the  tithes  never  had  been  let,  but  had  always 
been  occupied  by  the  possessor  of  the  estate  ;  and  they 
accordingly  determined,  that  the  power  did  not  embrace 
thetythes  ^a). 

But,  in  all  these  cases,  the  intention  of  the  parties  is 
to  govern,  and  there  are  several  instances  in  which  parts 
of  the  estate  never  leased  have,  in  favour  of  the  suppos- 
ed intention,  been  considered  to  be  within  powers,  re- 
quiring the  ancient  or  u»ual,  or  present  rents  to  be  re- 
served. 

The  first  of  these  is  Cumberford's  case  (6)  ;  where, 
under  a  power  to  make  leases  of  the  premises,  or  any 

(a)  Pomeiy  v:  PartingtoD,  3  Term  v«y  considerable  authority  oa 

Rep  G/Q5  )  nod  see  accordinglyi  this    head,   hat  hitherto  uoac- 

Foot  V.  Mariaty  S  Vin.  Abr.  429>.  countably  escaped  notice. 

pi.  9  >   which  ca^e,  altliough  a  (I;  2  Ro.  Abr.  262,  pi.  15. 

pact 
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part  thereof^  ''  so  that  as  much  rent,  or  more^  were  re-* 
served  upon  each  lease  ^s  was  reserved  ia  respect  of  it 
within  the  2  years  immediately  preceding/'  it  was  re« 
solved^  that  lauds  which  had  not  been  leased  within  the 
2  years  at  any  rent^  might  be  leased  by  the  donee  at  any 
rent  he  pleased ;  because  it  appeared  b}'  the  generality  o^ 
the  words>  that  it  was  intended  he  should  have  power  to 
lease  all  the  land.  The  courts  therefore^  considered  the 
restrictive  clause  as  applicable  only  to  such  lands  as  had 
been  demised  2  years  before. 

Upon  the  authority  of  this  casei  as  it  should  se^m,  the 
case  of  Waker,  or  Walker  and  Wakeman,  was  decid- 
ed (e).  A  power  was  given  in  a  settlement  of  an  estate 
to  demise  the  premises,  (which  consisted  of  land,  a  rec* 
tory,  &c  )  so  as  5«,  an  acre  were  reserved  for  evert/  acre 
of  the  land  demised.  The  rectory  consisted  of  tithes 
only,  and  no  glebe  ;  and  it  was  adjudged,  thutthe  pow- 
er authorised  a  demise  of  the  land  at  bs»  per  acre^  and  of 
what  did  not  consist  of  acres,  as  the  rectory,  without 
rent.  And,  upon  the  same  principle.  Lord  C.  J.  Holt 
delivered  an  extrajudicial  opinion,  that  under  a  power 
to  lease  an  estate  comprising  a  manor,  so  as  the  leases 
were  not  made  of  the  demesne  lauds,  and  so  as  the  an« 
cient  rent  were  reserved,  the  rents  and  services  might  be 
demised  without  rent^  because  it  appeared  to  be  the  in« 
tent  of  the  settlement,  that  part  of  the  manor  might  be 
demised  ;  and,  as  the  demesne  lands  were  not  comprised 
in  the  power,  then  the  rents  and  services  must  be ;  for 
the  whole  of  the  manor  consists  in  demesnes^  rents,  and 
services,  and  he  said,  if  a  man  hath  a  power  reserved  to 

(c)   1  Freem.  413  -,    2  Lev.  150;    1  Veotr.  ^94;   d  Keb.  $4i,  U7» 
SQ6,  589,  ^^9* 

%i%  him 
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him  of  making  leases  of  two  things,  and  a  qualification 
is  annexed  to  the  power  which  cannot  extend  to  one  of 
these  things^  he  may  make  a  lease  of  that  thing  withouC 
any  regard  to  the  qualification  ( 1 ) .  And  he  relied  up- 
on Cumberford^s  and  Waker's  cases  as  authorities  for 
these  positions ;  but  Turton  and  Ejre  J.  thought,  that 
as  there  were  other  lands  mentioned  in  the  power,  they 
satisfied  the  words  of  it  (rf). 

In  the  case  of  Goodtitle  v.  Funucan  (ej,  the  power  in 
a  settlement  of  manors,  fishery^  &c.  was  to  demise  all  or 
any  of  the  manors,  fisheries  (fj,  messuages,  lands,  tene- 
ments, and  hereditaments  therein  before-mentioned,  so 
as  there  were  reserved  so  much  rent,  or  more  than  then 
toas  paid  for  the  same*  The  manors,  or  manorial  rights, 
had  not  been  let  before.  The  fishery  had  been  let  be- 
fore, but  was  not  at  the  time  of  the  settlement ;  sbce 
that  time,  it  had  been  again  let  at  15^.  a  year.  A  lease 
was  made  under  the  power  of  the  manors  and  fishery, 
and  some  lands,  reserving  the  right  of  shooting  and  fish- 
ing, at  a  rent  exceeding  what  they  had  erer  produced 
before,  about  30/. ;  and  the  court  held  the  lease  to  be 
valid.  Lord  MansfieJd,  in  deliyering  the  judgment  of 
the  court,  said,  that  the  power  was  express  to  demise 

(rf)  Winter  r.  Lovcdaj,  Com,  57  >  Clayt   995    Campbell  %.  Lctcb/ 

1  Fre^m.  507 ;    l  Lord  Raf  m.  Ambl.  740. 

267  3  2Sallu  537  i  Garth.  427  »  (#)  Dongl.  565  ;  see  1  Burr.  l»4« 

«Dd   see   Campion  v.  Tborpe»  (/)  See  3  Term  Rep.  67 1,  n. 


(1)  Lord  C.  J.  De  Grey  quoted  this  role  in  Campbell  v.  Leach.  Hit 
passage  in  Ambler,  p.  749,  should  be  read  thus :  Where  there  is  a  power 
of  leasing  (with  a  desertption)  applicable  to  some  parts  of  the  estates, 
sod  not  to  all  pi  them»  those  to  which  it  it  (not)  applicable,  may  be 
leased  without  such  description.    Fide  supror  p.  290;,  a, 

the 
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the  maDors  and  fisheries.  They  were  particularly  men- 
tioned in  the  settlemeut^  and  the  power  went  to  the 
whole.  They  paid  under  this  lease  as  great  a  yearly 
rent  as  at  the  time  of  the  settlement,  for  they  pa;d  no- 
thing then.  The  words,  therefore,  were  complied  with, 
and  the  objection  could  only  stand  upon  the  intent.  But 
the  court  thought  no  such  intent  appeared.  The  manors 
were  nominal,  of  no  value,  no  object  of  yearly  income. 
The  fishery  only  worth  lbs.  a  year.  They  were  conve-» 
nieiit  to  the  lessee  livmg  on  the  land,  and  of  no  use  to  th^ 
remainder-man.  The  right  of  shooting  and  fishing  was 
reserved  to  him*  For  his  own  part,  he  thought  the  in* 
tent  was  to  give  leave  to  demise  all,  reserving  as  much 
rent  in  the  whole  as  had  been  paid  before,  and  in  fact^ 
30/.  more  had  been  reserved  (g). 

These  cases  must  not  be  dismissed  without  obser- 
vation. The  decision  in  Cumberford*s  case  has  been 
referred  to  the  ita  quod,  or  so  that  in  the  power  (ft), 
and  Waker's  case  was  distinguished  by  the  court 
from  Mountjoy's,  on  the  ground,  that  there  the  proviso 
was  disabling,  that  no  lease  should  be  made  but  with 
ancient  rent,  whereas  in  the  case  before  them  the  power 
was  general  and  enabling,  and  the  latter  clause  restric- 
tive (i).     But  these  subtleties  (1)  are  now  happily  got 

(g)  And  see  3  Term  3  Rep.  677.        (i)  See  3  Keb.  5g7^ 
(A)  See  Fort.  332. 


(1)  In  treating  a  distinction  between  a  disabling  and  slxi  auLbUng 
power  as  a  subtlety,  I  allude  only  to  those  cases  where  it  turns  merely 
on  the  form  of  the  words  creating  the  power,  ibr  certainly  there  ii  a 
wide  difiereoce  between  a  power  disabling  a  tenast  in  ftCf  from  making 
any  lease,  but  for  a  certain  time,  and  a  power  enabling  a  teottnt  for  Vifbp. 
to  lease  for  the  tame  period ;  vide  infra. 

2  I  3  rid 
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rid  of  (k) :  the   intention  of  the  parties^  to  be  fairly 
.    collected  from  the  whole  instrument^  is  the  only  guide 
to  the  true  construction   of  the   power.     Upon  this 
broad  ground  it  was^  that  the  case  of  Goodtitle  and 
FunucSLn  was  decided.     If  then  in  these  cases^  we  are 
to  advert  to  intention^  the  value  of  the  property  must 
have    considerable    weight:    for  it    is   decided^   that 
if  the  lands,  tithes,  &c.  to  which  the  restriction  does 
pot  apply,  are  within  the  power,  they  may  be  leased 
for  the  term  prescribed  without  reut.     The  mischievous 
consequences  of  this  construction    are  evident.     The 
intention  of  a  settlement  may  be  entirely  defeated  by  it. 
The  donee  may  lease  lands,  not  letten  before,  without 
rent,  taking  a  large  fine  at  the  expense  of  the  remainder* 
man,  whereas,  in  regard  to  those   before  letten,  he  is 
compellable  to  reserve  the  ancient   rent.     How  incon- 
gruous and^bsurd  is  this  rule,  and  how  Utt!e  calculated 
to   efiectus^te   the   intention   of  the  parties !     Waker's 
case  appears  to  have  been  decided  solely  on  the  authority 
of  Cumberford'scase,  and  Lord  Chief  Justice  Hale,  said 
that  if  it  had  been  res  Integra,  perhaps  he  should  have 
|)een  of  another  opinion  (/j,  and  Mr.  Justice  Barclay, 
seems  to  have  entertained'the  same  sentiments  (n?)  and  in 
the  great  case  of  Foot  v.  Marriot,  Lord  Chancellor  King 
adopted  Hale's  opinion  of  Cumberford's  case,  and  added 
that  if  the  case  were  law  it  should  not  be  carried  one 
sUp  further  (n).     In  all  the  modern  cases,  the  judges 
without  expressly  over-ruling  Cumberford'scase,  have 
clearly  evaded  the  spirit  of  the  decision^     If  the  cases 
of  Bagot  and  Oughton,  Foot  and  Marriot,  and  Pomery 

(i)  See  3  Terra  Rq).  677.  (m)  3  Ktb.  sg5. 

(/)  S^a  Ler.  151.  (a)  3  Vin.  Abr,  429,  pi.  g. 
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and  PartingtoD  are  well  decided^  it  is  still  open  to  con- 
tend,  that  the  property  to  which  the  restrictive  clause 
^^amiot  apply,  shall,  if  valuable,  be  rather  held  not 
to  be  within  the  power,  than  that  the  first  tenant  for  life 
^hall  be  authorised,  contrary  to  the  intention  of  the 
donor,  to  decrease  the  rental  of  the  estate  for  his  own 
particular  emolument.  The  rule  laid  down  by  Holt 
that  *'  where  a  man  hath  power  reserved  to  him  of 
making  leases  of  two  things,  and  a  qualification  is  an- 
nexed to  the  power,  which  cannot  extend  to  one  of 
these,  he  may  make  a  lease  of  that  thing  without  any 
regard  to  the  qualification,  may  be  a  sound  rule>  but 
the  question  in  these  cases,  is,  whether  the  qualification 
does  not  form  a  part  of  the  sentence,  and  virtually 
exclude  that  subject  to  which  it  is  admitted  it  cannot 
•xtend.  There  are  however,  cases  to  which  the  rule 
ought  to  be  applied.  As  if  in  a  power  to  lease  estates, 
including  mines  opened  and  unopened,  a  clear  intention 
appears  to  embrace  all  the  mines,  but  a  clause  is  added 
that  no  lessee  shall  be  made  dispunishable  of  waste, 
there  to  effectuate  the  general  intention  of  the  power^ 
the  latter  clause  should  not  be  deemed  applicable  to 
the  unopened  mines (c^),  so  if  a  similar  clause  should  be 
inserted  in  a  power  to  grant  leases  at  rack  rent  and 
building  leases^  it  should  be  construed  to  extend  to  the 
leases  at  rack  rent  only,  as  no  improvements  by  building 
could  be  made,  unless  old  buildings  could  be  pulled 
down,  trees  felled,  &c.  Indeed,  it  even  seems  that  such 
a  clause  in  a  power  to  grant  building  leases  only,  would 

(o)  See  and  coDslder  Campbell  v.        to  work  open  mines,  Co.  Lift. 
Leach,  Ambh  7'^0,  and  keep  in        54,  b, 
rememlinince  that  it  is  not  waste 

2 1  4  »ot 


4S8  WHAT  MAY  BB  DEMI8BD  UNDER  YOWEBS  OP  LEA8IN6. 

not  restrain  the  liberty  of  pulling  down  4he  old  buildings, 
iu  order  to  erect  new  ones  (p). 

Where  leases  are  granted  under  powers  to  lease 
lands  usually  demised,  it  must  be  shewn,  by  old  leases 
-or  other  satisfactory  evidence,  that  the  lands  have  usu* 
Jilly  been  demised,  or  they  cannot  be  supported  {q). 

In  the  case  of  Campbell  t;.  Leach  (r)  it  was  deter- 
mined that  under  a  power  to  lease  the  '^  messuages, 
lands,  tenements  and  hereditaments,"  in  the  deed  (ex- 
cept the  capital  messuage  and  warren)  at  the  best  rent, 
opened  mines  might  be  leased  as  they  were  in  lease  at 
the  time  of  the  settlement,  and  twelve  years  then  to 
come  of  the  term,  and  must  be  understood  to  have  been 
settled  for  the  benefit  of  all  claiming  under  it,  and  the 
words  were  sufficient  to  carry  the  mines. 

The  usual  power  of  leasing  for  lives  authorises  a 
lease  during  co-existing  lives  only  («).  And  where  a 
power  is  limited  to  lease  for  any  given  number  of  lives, 
such  parts  of  the  estate  as  are  demised  for  any  such 
time,  it  does  not  include  lands  which  were  then  demised 
for  lives,  not  concurrently  but  succesively,  and  by  way 
of  settlement  (f). 

In  the  case  of  Winter  v.  ^Loveday^  it  was  determinad 
by  Holt  Chief  Justice,  Torton  and  Eyre,  against  Roke- 
by,  that  an  exception  in  a  power  of  leasing,  of  the  de* 
^lesnes  of  a  manor,  included  the  copyholds  of  the  manor. 
Rokeby  thought  that  the  exception  extended  only  to 
lands  in  the  occupation  of  the  donor.  He,  however, 
.  held  that,  if  the  demesne  lands  had  not  been  excepted 

fpj  Fide  if/ra.  (s)  Vide  infra  Sect.  3,  div.  4. 

iq)Scc  Earl  of  Cardigan  v.  Moots*  {t)  Doe  v.  Halcombe,  7  Ttrta  Rqu 

guc,  App.  No.  14.(6),  7^3. 
<r)AmbL;40. 
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by  express  words^  jet  the  power  of  leasing  would  not 
haye  extended  to  them^  for  if  it  did^  it  would  destroy 
the  tenure,  because  copyhold  lands  once  leased  are  for 
ever  enfranchised^  and  therefore,  it  shall  neyer  be  pre- 
sumed that  the  tenure  was  intended  to  be  destroyed 
without  express.words  of  the  parties  for  that  purpose  (u). 
This  is  an  important  general  rule  of  construction  ap- 
upplicabie  to  every  power. 

(»)  Carth.  428,  ei  tup. 


iKCT, 
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SECTION  in. 

•r  THE  TERM  WHICH  If  AY  BE  GRANTED. 

OOME  of  the  cases  on  this  head  have  heen  unavoidiiblr 
treated  of  in  a  former  part  of  the  work  (a).  We  majr 
here  inquire^  1.  iu  \vhat  cases  leases  in  possession  only, 
can  be  granted ;  2.  in  whai-  instances  leases  in  reversion 
may  be  granted  ;  3.  whether  concurrent  interests  can  be 
granted  under  the  usual  power  of  leasing ;  and  4.  for 
what  lives  the  estate  may  be  granted,  under  powers  to 
lease  for  lives. 

I.  And  firsts  in  all  well  dravm  powers  of  leasing, 
where  it  is  intended  that  a  lease  in  reversion  may  be 
granted,  it  is  expressly  declared  so  ;  and  if  a  reversion* 
ary  lease  is  not  to  be  granted,  it  is  expressly  declared 
that  the  lease  shall  be  made  to  take  effect  in  possession, 
and  not  in  reversion,  or  by  way  of  future  interest.  But 
it  has  been  determined,  that  even  a  general  power  to 
lease  for  a  certain  number  of  years,  without  expressing 
that  the  leases  shall  be  in  possession,  and  not  in  rever- 
sion, authorises  leases  in  possession  only,  and  not  in  re- 
version or  infuturo,  for  if  by  the  power,  a  reversionary 
lease  might  be  made,  then  a  lease  for  the  years  autho- 
rised might  be  made  in  possession,  and  afterwards  in- 
finite leases  for  the  same  terra  in  reversion,  which 
would  be  contrary  to  the  meaning  of  the  power,  and 
would  render  idle  and  vain  the  express  limitation  in 
the  power  of  the  number  of  years  for  Which  the  lease 
might  be  granted  (&).  And 

(a)  Vide  chap.  9,  tec.  2.  Cro.  Elis.  5 ;  S.  C;  cited  6RtiK 

(h)  Countess  of  Sussex  v.  Wroth,       33  a,  nmn*  Leaper  v.  Wrotb^ 

Sheconk 
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And  it  seems  to  have  been  settled  after  considerable 
doubf,  hj,L  where  the  power  is  expressly  to  \etLse  in poS" 
sc,':.\un,  a  lease  in  reversion  cannot  be  granted^  although 
the  e^^ate  is  in  lease  at  the  time  of  the  creation  of  tlie 
per  cv^  80  that  unless  a  present  lease  can  be  granted  of 
the  reversion,  the  power  is  in  suspense  till  the  determi- 
nation of  (he  first  lease  (c). 

IL  Bu^.  ill  the  foregoing  case  it  was  laid  down  by 
Windham  and  Twisdeu,  that  if  the  power  had  been  to 
lease  generally  without  saying  in  possession,  a  lease 
niiglt  liave  been  made  to  commence  at  the  end  of  th» 
lease  thea  in  esse.  And  the  same  point  was  expressly 
decided  in  the  Marquis  of  Northampton's  case  by  Man- 
w  code  and  Dyer  against  Mouuson^  but  by  the  marginal 
note  in  Dyer,  Lord  Chief  Justice  Treby  ( 11),  appears  to 
liave  agreed  with  Mounson  {d)  ;  and  in  the  case  of 

Baynes 

Shecomb  v,  Hawkins,  Cro.  Jac.  qais  tf  Antrim  v»  Duke  of  Buck- 
318,  lBrownl.U8l.Yelv.222*  ingham.  1  Cha.  Ca.  17>  1  Sic\ 
nom.  Siocomb  v.  Hawkins  (1).  101.  S.  P.  ace.  and  see  and  con- 
(r)  Opjv.Thoroasios,  1  Lev.  267,  aider  Sands  v.  Ledger,  2  Lord 
Raym.  132,  1  Keb.  77^,  9)0 1  Ray m.  792. 
and  1  Sid.  2l60,  where  it  was  ad-  (d)  Dy.  357.  a,  2  Ro.  Abr.  261  .pL 
mitted  that  tbe  lease  was  void  ;  6, 1  Leo*  36  cited ;  loosely  re- 
but sae  4  Mod  6,  and  see  Mar-  reported  in  3  Leo.  71  (III). 

(1^  As  this  case  is  reported  in  Cro.  Jac.  tbe  first  lease  was  granted  be* 
Jore  the  power  was  Created,  and  Brownlow's  report  seems  tbe  same  way  : 
bnt  if  so,  the  decision  was  perhaps  doubtful,  vide  infra.  Yelverton  states 
it  otherwise.  At  any  rate>  the  princrple  in  the  text  was  clearly  admitted. 
In  Raym.  133,  it  is  said  arguendo  that  the  record  of  tbe  case  does  not 
warrant  Croke*8  report. 

(II)  The  marginal  notes  in  Dyer  are  understood  to  have  t>een  his  pro- 
dttclion» 

(III)  Note— Tba  report  in  Leonard  does  not  state  both  the  leases  to 
bave  becQ  granted  ander  the  power  i  and  Dyer,  before  whom  the  causa 

vat 
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Bajnes  v.  Belson  (f ),  the  court  delivered  an  extrajudi- 
cial opinion  that  such  a  lease  was  void^  although  cer* 
tahily  they  appear  to  have  relied  on  the  cases  where  the 
land  was  in  possession  as  "authorities  in  point  (1).  But 
in  the  modern  case  of  Coventry  and  Coventry  (/), 
leases  in  reversion  under  a  general  power  to  demise  an 
estate  in  lease  at  the  time  of  the  settlement^  were  sustain- 
ed  after  many  arguments.  The  gronnd  of  the  decision 
is  uot^  however^  stated^  and  the  case^  perhaps,  turned  on 
the  particular  penning  of  the  power^  which  was  with  a 
^'  so  as  there  be  not  in  any  part  of  the  premises  so  leased 
at  any  one  time  any  more  or  greater  estate  or  estates 
than  for  twenty-one  years  or  three  lives^  or  for  any  num- 
ber of  years  determinable  on  three  lives^"  and  upon  the 
old  leases  and  the  reversionary  lease  there  were  not  at 
toy  one  time  upon  any  of  the  lands  demised  more  or 
greater  estates  than  estates  for  years  determinable  upon 
three  lives  :  the  court  therefore  might  well  have  relied 
on  this  claLise  as  evidence  of  the  intention  that  leases 
in  reversion  might  be  granted^  so  as  with  the  leases  in 
possession  they  did  not  exceed  the  limits  pointed  out. 
It  seems  far  from  clear  that  at  the  present  day  a  lease  in 
reversion  would  be  supported  under  a  general  power,  al* 

(d)  Haym.  24?  j  and  sec  Berry  v.  Richc,  infra.  (/)  1  Com.  $1% 


was  tried,  and  whose  scciiracy  msy  be  relied  on,  states  txpressbf  that  tba 
iret  lease  was  granted  before  the  c/eatkm  of  the  power.  Indeed  tlis  paint 
cannot  be  doubted,  as  Pyer  gives  the  date  of  the  first  lease  wtudiini 
three  years  previous  to  the  creation  of  the  power. 

(i)  It  is  far  from  dear  upon  the  face  of  the  report,  that  any  lease  ws 
n  existence  at  the  tioce  of  the  settlement,  and  from  the  cases  relied  oot  it 
should  seeni  that  the  ftet  was  not  30. 

though 
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though  the  estate  \¥as  in  lease  at  the  time  of  the  settle* 
ment,  unless  there  were  some  direct  evidence  as  in  Co- 
ventry V.  Coventry  of  the  intention  of  the  parties.  Such 
a  construction^  it  must  be  admitted^  would^  in  most 
cases^  ill  accord  with  the  intention  of  the  parties  (i ).  It 
might  upon  the  same  principle  perhaps  be  contended  that 
a  remainder -man  may,  under  a  general  power>  grant  a  re- 
versionary lease  of  an  estate^  leased  by  a  prior  tenant  for 
life^  under  the  same  settlement. 

A  power  to  grant  a  lease  may^  by  the  particular 
wording  of  it,  authorise  a  loase  in  reversion^  although 
not  so  expressly  stated^  and  the  estate  is  not  in  lease  at 
the  time  of  the  creation  of  the  power :  Thus  where 
the  power  was  to  lease  for  any  number  of  years^  not 
exceeding  ninety-nine  years, /rom  the  time  of  snaking 


(1)  I  fthould  do  ^Tong  to  pass  over  the  princip'c  which  Mr.  Powell 
has  extracted  from  the  case  of  Fox  v.  Prickwood,  2  Biilstr.  21 6,  1  Ro. 
12,  Cro«  Jac.  349>  2  Ro.  Ahr.  2J§0,  pi.  5,  tn  it  would  if  estabU^ed, 
be  a  very  important  one.  It  is  this.  "  U/'  says  Mr.  P.  *^  there  be  a 
power  to  make  leases  in  possession  expressly,  which  attadies  upon  an 
estate  part  of  which  is  in  possession,  and  other  part  thereof  in  reversioa 
at  the  creation  of  the  power  ;  the  donee  of  the  power  may  immediately 
make  leases  in  possessum  of  the  estate  in  reversion,  as  well  as  of  that,ln 
possession**'  Pow.  Powers,  425,  426.  No  such  principle  however 
was  established  by  that  case.  The  esta'e  was  limited  to  a  stranger  for 
a  valuable  consideration  for  fifteen  ycacs,  remainder  to  the  owner  for 
life,  with  a  power  to  make  leases  in  possession.  And  the  only  question 
was,  whether  he  could  make  leases  till  his  own  estate  for  life,  came  into 
possession  by  the  expiration  of  the  fifteen  years,  and  it  was  h olden  that 
he  might.  The  other  question  could  not  arise,  for  although  the  estate 
demised,  was  in  lease  at  the  time  of  the  settlement,  yet  it  is  expressly 
stated  that,  that  lease  bad  expired  before  the  new  one  was  granted,  and 
the  court  considered  it  clear  that  a  lease  in  reversion  could  not  be 
granted. 

the 
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the  demise,  it  M^as  adjudged  that  the  latter  words  did 
not  refer  to  the  commencement  of  the  lease^  but  only 
restrained  the  making  of  a  lease  for  more  than  ninety- 
nine  years  from  the  making,  and  that  a  lease  might  be 
made  for  sixty  years  to  commence  twenty  years  afler- 
wards,  for  it  would  not  exceed  ninety-nine  years  from 
the  time  of  making  the  demise,  the  true  construction 
of  the  power  was,  that  he  might  lease  for  ninfety-niae 
years,  from  the  time  of  making  the  lease,  or  for  aoy 
other  term  not  exceeding  ninety- nine  years  (g). 

Although  a  power  enable  a  man  to  make  leases  in 
reversion,  as  well  as  in  possession,  yet  he  cannot  make 
a  lease  in  possession,  and  another  lease  in  reversion  of 
the  same  land,  but  his  power,  to  make  leases  in  rever- 
sion>  shall  be  confined  to  such  land  as  was  not  then  in 
possession  (/i). 

And  the  very  same  expression,  lease  in  reversion  may 
have  a  different  signification  in  the  same  conveyaoce, 
being  applied  to  a  lease  for  life,  it  shall  be  intended  of 
a  concurrent  lease,  or  a  lease  of  the  reversion,  viz.  a 
lease  of  that  land  which  is  at  the  same  time  under  a 
demise,  and  then  it  is  not  to  commence  after  the  end  of 
the  demise,  but  hath  a  present  commencement,  and  is 
concurrent  with  the  prior  demise,  and  this  construction 
is  imperiously  called  for,  as  a  lease  for  life  canoof  be 
made  to  commence  at  a  future  day  (i),  but  being  ap* 
plied  to  a  lease  for  years,  it  shall  be  intended  of  a  lease 
which  shall  take  its  efiect  after  the  expiration  or  de- 
termination of  a  lease  in  being  (Ar). 

(g)  Harcourt  v.  Pole,  1  And.  273.  (t)  Whitlock*s  case,  8  Rep.  (?9,b. 
(A)  Winter  v.  Lovcday,  1  Com.  36,     (*)  1  Com,  39  b.  Per  HoU. 


FbrHol^ 


Thus 
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Thus  we  have  seea  in  what  cases^  leases  in  possession 
and  leases  in  reversion  may  be  granted.  It  is  still  ne* 
cessary  to  ascertain  what  the  law  understands  by  leases 
in  possession,  and  what  by  a  lease  in  reversion. 

Lord  C.  J.  Holt  has  thus  explained  the  nature  of  a 
lease  in  reversion*  In  the  most  ample  sense^  that  is  said 
to  be  a  lease  in  reversion,  which  hath  its  commencement 
at  a  future  day,  and  then  it  is  opposed  to  a  lease  in  pofr« 
session,  for  every  lease  that  is  not  a  lease  in  possession 
in  this  sense,  is  said  to  be  a  lease  in  reversiim  (^) ;  but 
the  usual  construction  of  the  term  lease  in  reversion  in 
powers,  is  a  lease  to  commence  after  the  end  of  a  pre* 
«ent  interest  in  being  {I),  and  not  a  lease  to  commence 
at  a  future  day. 

In  common  parlance,  a  lease  is  said  to  be  in  future 
when  it  is  granted  at  a  day  to  come,  and  is  not  depen- 
dent on  a  subsisting  prior  lease ;  and  it  is  termed  a  lease 
in  reversion  when  it  is  to  take  effect  after  a  prior  sub 
sisting  interest* 

Where  a  lease  ought  to  be  granted  in  possession,  a 
lease  made  to  commence  only  a  day  after  the  date  of  the 
deed  creating  it,  is  as  fatal  a  variance  from  the  power 
as  if  made  to  take  effect  at  the  expiration  of  100  years 
from  the  time. 

It  has  long  been  settled,  that  a  lease  to  hold  *'  from 
henceforth,"  *'  from  the  making,''  ''  from  the  time  of 
the  delivery  of  the  indentures,"  or  '^  from  the  sealing 
and  delivery  of  the  deed^*'  is  a  lease  in  possession,  and 
not  in  futuro  [m),  and  it  shall  begin  from  the  delivery, 

(k)  1  Com.  38 ;  aad  Me  Cart.  14,    (m)  Clayton's  case»  5  Rep.  L;  HIg- 
15 1  2  East,  363.  ham  v.  Cole,  3  Bo.  Abr.  5M, 

(/)  1  Com.  3d.  pL  1. 

where 
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vrhere  no  tisfte  is  meotioBed  (n) ;  and  *'  from  the  date  ** 
has  in  these  cases  the  sam^  meaning  (o)>  althoagh  cer- 
tainly this  opinion  has  not  always  prevailed  (p). 

And  nice  as  the  distinctidn  may  seeSm^  the  words  ^'from 
the  day  of  the  date^""  were^  by  K  awries  of  decisions  prior 
to  the  famous  case  of  Pii§^  and  tlie  Duke  of  Leeds, 
holden  to  be  exclusive,  and  to  render  the  lease  a  lesse 
infutvrOi  and  consequently  .void.  Amongst  these  decH 
sions  several  modern  ones  may  be  ranked,  which  under- 
went great  consideration  (9),  and  even  two  cmes  before 
the  very  same  Judges  who  decided  Puglt  and  the  Duke 
of  Leeds  (  r). 

In  that  case,  however,  aftmr  a  fuU  review  of  all  the 
authorities  which  Lord  Mansfield,  in  delivering  the 
judgment  of  the  court,  declared  to  be  so  many  eoo- 
tradictiotts  backwards  and  forwards^  it  was  decided, 
that  '^  ftom  the  dag  of  the  date  *'  was  the  same  thing 
as  ''  from  the  date,''  and  consequently  that  a  lease  to 
hold  *'  from  the  day  of  the  date,''  was  a  valid  lease 
under  a  power  to  lease  in  possession  only.  The  prioci-* 
pal  ground  of  the  decision  was,  that  ^'  from  "  might 
mean  either  inclusive  or  exclusive :  that  the  parties  ne- 
cessarily iinderstood  and  used  it  in  that  sense,  which 
made  their  deed  effectual :  that  courts  of  justice  are 
to  construe  the  words  of  parties  so  as  to  effectuate  their 

(n)  Co.  Litt.  46,  b.  (q)  Deoo  v.  Fearatidc,  1  WlUj;^ 

(0)  Osborn  v.  Ridor^  Cro.  Jac.  135$  Attornej  General  v.  Conntcsa  of 

Hatter  v.  Afthe,  3  Lev.  438  ;  I  Portland,  Cowp.  72S,  cited;  ad 

Lord  Rajm.  84.  see  Freeman  v.  West,  2  Wii& 

(p)  See  CIayton*s  case,  5  Rep.  1 ;  165. 

Btoon  V.  Waller,   1  Ro.  387 ;  3  (♦)  Hod^y  r.Scot,  Lofft,31(>;  Doc 


Ro.  Abr.  520,  pi.  4 ;  end  tee  Co.        «.  Watson,  Cowp.  isg. 
Litt.  46,  h. 


deed* 
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deeds  and  not  to  destroy  them^  more  eBpecialW  where 
the  words  themselves  abstractedly  may  admit  of  either 
meaniog  (s).  In  a  subsequent  c&se  before  Loi^d  Ken- 
yon,  upon  the  word  "  from  "  in  an  indiclment,  in  which 
the  case  of  Pugh  v.  Duke  of  Lieeds  was  cited^  he  said, 
that  it  was  not  applicable  to  the  case  before  him,  and 
that  it  must  be  remembered,  that  thi^ugh  he  believed 
that  case  was  rightly  decided,  the  contrary  determina* 
tion  had  before  been  made  by  all  the  Judges.  Mr* 
Justice.  Ashurst  observed^  that  the  case  of  Pugh  v.  Duke 
of  Leeds  was  properly  decided,  but  that  it  turned  on 
the  construction  of  a  contract  between  two  persosna- 
where  their  intention  was  to  be  considered  {t}. 

Mr.  Powell,  in  an  elaborate  arguments  which  occu* 
pies  upwards  of  lOQ  pages,  has  shewn  very  successfully 
tiiat  this  decision  was  in  direct  €4>position  to  the  decided 
cases  (ti);  but  however  we  may  dread  the  precedent 
which  this  case  sets  for  similar  innovations,  yet,  as  the 
mischief  to  be  apprehended  from  the  removal  of  land 
marks,  must  in  this  instance  have  already  been  sustain^ 
ed,  it  cannot  be  expected,  nor  is  it  to  be  hoped,  that  a 
decision  which  basso  much  good  sense  for  its  basis  will- 
ever  be  over-ruled.  No  one,  however,  would  be  so  rash 
as  to  grant  a  lease  to  bold  '^  from  the  day  of  the  date/' 
under  a  power  to  grant  leaseii  in  possession  x  on  the  con- 
trary, conveyancers  ex  abundmti  cautel4»  always  make 
the  habendum  ^'  from  the  day  next  before  the  day  of 
the  date,  of  the  deed  /  ^ 

(s)  Pugh  V,  Duke  ofLcedi^  Cowp.    (0  Bex  f^.  IniMilMtafitf  of  Gamlin* 
714;  guy,  3  Term  Rep.  S 13. 

(a)  Pow.  Fow.  48a--540. 

a  R  It  / 
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It  has  sometiines  happened  that  a  lease^  though  dated 
hack^  and  on  the  face  of  it  appearing  to  comiiM»ce  in 
futuro,  was  iiot  in  truth  executed  till  at  or  after  the 
time  when  it  was  expressed  to  commence,  and  in  such 
case  the  lease  is  a  Talid  execution  of  the  power^  and 
may  be  supported  as  a  lease  in  possession :  for,  a  deed 
takes  effect  from  its  executi<Mi  and  not  from  the  date  of 
it,  and  therefore,  if  the  time  of  the  execution  can  be 
proved,  the  lease  cannot  be  defeated  {ac)* 

Under  a  power  of  leasing,  a  binding  contract  for  a 
lease  maj  be  entered  into  ( f^ ;  and  if  a  hofid  fide  coin 
tract  be  entered  into  to  erant  a  lease  at  a  future  day,  it 
will  not  be  deemed  a  lease  in  futuro  against  the  re- 
mainder*maD>  if  the  person  agreeing  to  grant  it  live  be* 
jpnd  the  time  limited  for  its  commencement,  althougli 
ho  die  before  it  is  actually  granted,  for  eyery  contract 
must  necessarily  precede  the  executicHi  of  it  (s). 

The  foregoing  cases  arose  upon  leases  in  futuro^  la 
regard  to  leases  in  reversion^  it  has  been  decided,  that, 
where  the  lease  is  to  take  effect  in  possession,  it  will  be 
good,  although  the  estate  is  in  the  possession  of  tenants 
from  year  to  year,  or  at  will,  provided  they,  attfaetiaie 
the  lease  is  gf ^ted,  receive  directions  to  pay  their  rait 
to  the  lessee.  This  w^s  decided  in  the  caso  of  Good- 
title  V.  Funucan(a).  The  lessees  at  will^  and  fron 
year  to  year  in  that  case,  had  attorned  to  the  lesKe 
undar  the  power }  and^  at  the  trial  before  Eyre  Baron 

(x)   Campbell  v«  Leach,  'Ambl.  {%)  Shaonon  v.  Bradstreet»  Bep. 

740 ;  see  Hall  v»  Caaeoore,  4  X  Radeadsle,  S3. 

East,  477.  (a)  Dougi.  Sd5. 
(y)  r«/e  wufra,  ch.  6.  sect  1.  di?. 
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kt  Nisi  Prins^  he  left  it  to  the  Jury  whetber  the  at« 
tornnieiit  of  the  occupien  te  the  defendant,  in  conae- 
qaenee  of  the  direcfioDs  given  them  at  the  time  of 
making  the  indenture,  did  not  amount  to  aiurrender  by 
them,  and  whether  they  were  not  to  be  considered  as 
haying  become  thereby  parties  to  the  lease,  and  as  bar* 
log  put  the  defendant  in  possession ;  and  the  Jury  were 
of  that  opinion,  and  found  a  general  verdict  according* 
ly.  A  rule  for  a  new  trial  having  been  granted,  it  was 
insisted  against  the  lease,  that  the  lessor,  could  not  have 
brought  an  ejectment  against  the  lessees  in  possession  at 
the  time  of  the  demise,  and  therefore  had  no  immediate 
possessory  right.  But  to  this  three  answers  were  given. 
The  6rst,  that  the  tenants  agreed  to  this  lease,  and  sur- 
rendered their  possession  before  the  execution  of  it,  in 
order  to  make  it  valid:  The  second,  that  if  the  jury 
bad  not  found  the  defendant  to  have  been  in  possession, 
this  would  have  been  good  as  a  i^oncurrent  lease  (b) : 
The  third,  that  in  respect  of  the  power,  all  the  subsist* 
ing  leases  were  leases  at  will.  There  was  no  outstand- 
ing lease  as  against  the  remainder*man ;  he  would  not 
have  been  bound  to  give  the  tenants  notice  to  quit,  but 
might  have  entered  upon  them  immediately.  And,  up- 
on these  gronnds,  the  court  were  all  of  opinion  against 
the  objection. 

In  deciding  the  foregoing  case,  the  court  did  not 
state  upon  which  of  the  three  grMnds  their  judgment 
was  founded ;  but  the  first  appears  to  be  the  true  prin* 
ciple  to  which  it  must  be  referred^  And  it  even  seems 
that  an  actual  lease  under  the  power,  if  in  fact  given 
vp  at  the  time  of  the  ezecutiim  of  the  new  lease,  might 

(i)  As  to  thif  fmnt^4fUkilfiUk  S.A.  . 

3k8  be 


SlOO     ,     •r  THE  TEKM  WHICH  MAT  BX  GRANTED 

be  presumed  to  be  surrendered  in  sup|»iort  of  the  ceir 
lease^  and  at  least  in  a  bondjide  case^  wfiere  the  lesee 
is  in  the  nature  of  a  purchaser^  equity  would  reliefs 
against  the  want  of  a  surrender  (c). 

And  of  course^  if  the  new  lease  be  made  to  the  person  in 
possession  under  the  old  lease,  it  wilU  without  any  actual 
surrender^  operate  as  a  surrender  in  law  of  the  old  lease, 
and  so  no  objection  on  this  head  will  lie  to  the  new 
lease*  But  where  the  second  lease  does  not  pass  ail 
the  interest  which  it  purports  to  grant,  as  if  it  be  void 
because  the  best  rent  was  not»  reserved^  there  it  will  not 
operate  as  a  surrender  of  the  prior  lerm^  although  it 
may  take  effect  by  estoppel  during  the  life  of  the  lessor ; 
nor  in  these  cases  is  it  material  that  the  first  lease  ii 
cancelled^  as  cancellation  at  this  day  will  Mot  amount  ts 
a  surrender  in  law  of  a  lease  (4)* 

Where  a*  tenancy  from  yeat  to  year  has  expired^  a 
lease  in  Jpossession  may  be  duly  granted  (ej,  although 
the  old  tenant  has  a  right  to  depasture  the  meadow^  &t. 
till  a  future  day  (fj* 

In  the  case  of  Doe  v.  Lady  Cavan  (g),  a  lease  was  in 
existence  under  a  power  of  leasing,  and  a  further  tenn 
was  granted  under  the  same  power  to  the  person  in 
wlsom  the  first  lease  was  vested^  wd  the  terais  did  not 
exceed  together  the  number  of  years  for  which  leiisss 
were  authorised  to  be  granted*  It  was  coafideoUj 
hoped  thet  the  second  leaie  wtuld.be  considered  intrsl|r 

(c)  CsmpbeU  V.  Lescb,  Ambl.  74a  (/)  Scs  Ooe  v.Soowdea,  2  Blsckst 

(lO  K^  ^'  ArcbbUbop  of  York^  6  1234, 

£ut«  60^  and  the  csfes  thera  (g)  5  Term  Rep.  se//  s£Sniisd  ia 

^ted;  to idilcli add LMrthsff «.  Ikm.Vioc*l7g$i§mp&DMtp^ 

IVof,  Irish  T.  Rep.  igs.  and  0  Brow  P.  C.  b7  TomL  175. 

(f)  SeeDoa9*CslYMt  zM^f^. 
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ds  a  cdatiuuation  of  the  first.  Thi^  case^  however^  was 
disposed  of  without  argument^  as  it  appeared  that  the 
rent  reserved  was  not  the  rent  required  bjr  the  power ; 
bat  the  Judges  appear  to  have  considered  the  first  ob^ 
jection  also  as  fatal. 

It  is  no  argument  in  fayotit  of  a  lease  in  fututo,  or 
in  reyersion^  under  a  power  to  lease  only  in  possession^ 
that  the  donor  of  the  power  himself  leased  the  estate  in 
that  way^  or  that  lands  are  always  so  leased  according 
to  the  custom  of  the  country  (h).  And  although  part 
of  the  lands  are  leased  in  possession^  yet  if  the  lease  if 
wtjre  it  h  wholly  void  «)! 

Before  closing  this  head^  it  may  be  observed^  that 
where  a  power  authorises  leases  for  any  given  term^  as 
for  twenty-one  years,  or  for  any  term  of  years  not  ox- 
cecding  the  prescribed  number^  a  lease  may  be  made 
for  the  term>  with  a  proviso^  that  upon  the  tender  by  the 
donee  of  the  power  of  one  shilling,  or  the  like,  the  leaser 
shall  become  void  (it) }  or  in  other  words,  a  lease  may 
be  made  for  a  term  certain,  with  a  proviso  determining 
it  on  a  given  event,  at  the  option  of  the  lesson 


^mmm 


ttL  .Thirdly,  As  to  concurrent  Uasen.  Upon  the 
statute  1  EIi2.  c.  19,  which  restrained  bishops  from 
making  leases  for  more  than  twenty-one  years,  it  has 
been  solemnly  decided,  that  a  concurrent  lease  made  Ui, 
take  effect  iu  possession  is  good  ( /)«  And  in  the  case  of 
Read  d.  Nashe,  in  the  3Ist  of  Elis.  ( m),  under  a  power 

V 

{k)  Doe  V.  Calvert,  8  £att,  37^-  (9  Fox  «.  Cdljer,  1  And*  09»  pl« 
(t)  Doe  V.  CaWert,  %bi  sup.  140;  Mo.  107,  pL  ^1. 

(i;  Earl  of  Csrdlgan  v.  Montagu,  (m)  1  Leo.  1 17, 
App.  No.  14.  (I)- 

HkS  14 


502         ^OF  THE  TSKM  Wfll<»I  IttAY  BB  OKAKTED 

m  a  will  to  lease  for  tSventy*one  yean^  the  donee  leased 
for  that  term^  and  then  a  year  before  the  expiration  of 
the  lease^  he  made  a  new  lease  for  twcnty^one  years,  tso 
another  person  to  b^in  inpreseuti.  And  it  was  argued 
that  although  he  could  not  make  leases  in  reyersion, 
yet  such  a  lease  as  this  he  might  make  well  enoogfa,  for 
this  lease  was  to  begin  presently,  and  so,  no  charge  to 
him  in  reversion,  and  the  inheritance  was  not  charged 
in  the  whole  with  more  than  twenty^one  years.  And 
Serjeant  Newdigate  in  arguidgi  the  case  of  Edwards 
V.  Slater  in  the  17th  of  Charles  the  II,  Touched  a  case 
of  Berry  and  Riche  in  the  common  pleas,  where  it  was 
adjudged  that  if  a  man  has  a  power  to  make  a  lease 
for  years,  where  there  is  another  lease  in  being,  there^ 
if  he  make  a  lease  to  commence  in  presetUi  the  power 
is  well  executed,  and  the  second  lease  shall  continue  so 
long  as  it  may,  taking  effect  in  possession  after  the  de* 
termination  of  the  first  lease  (it)* 

One  of  the  arguments  we  have  seen  in  favour  of  the 
lease,  in  Goodtitle  v.  Funucan  was,  that  it  was  good  as 
a  concurrent  lease,  and  for  this  the  case  of  Read  and 
Nashe  was  cited.  Lord  Mansfield  In  giving  judgment 
said,  that  the  reason  given  was  a  strong  one,  vi^*  that 
the  inheritance  was  not  charged  in  the  whole  with  more 
than  21  years.  No  authority  he  said,  was  cited  against 
this  case,  nor  any  answer  given  to  the  reasoning  in  it. 
The  words  of  13  Eli^.  c.  10  ( 1)  he  added  as  strongly 

(k)  Hard,  412. 
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(1)  Note  i  the  question  in  Fox  and  CoUycr  arose  on  tlie  1  Blia.  c.  19^ 
and  not  OB  the  Id  £!!/•  c.  10. 
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lP«l(Uire8  leases  to  be  in  possestioDj  and  not  in  reversioui 
as  those  in  this  or  any  of  the  common  powers  to  tenants 
for  li|e^  yet  in  the  case  of  Fox  v  CoUyer^  all  the  Judges 
held  that  an  immediate  lease  for  21  years  of  premises^  od  . 
which  there  was  a  subsisting  lease  for  four  years^  was 
g^od.  The  IS  of  Eliz.  c.  11^  restrained  the  right  to 
make  such  cc^Kurrent  leases  to  cases  where  the  old  lease 
bad  not  more  than  3  years  to  run  (3).  In  a  very  recent 
case^  decided  by  Grose^  Lawrence^  and  Le  Blanc  J.  an 
olriUr  opinion  was  delivered^  that  according  to  the  case 
of  .Goodtitle  and  Funtican^  a  concurrent  lease  might  be 
granted  under  a  powier  to  lease  in  possession.  This 
opinion  was  not  pronounced  on  two  leases  Wider  th^ 
power,  but  in  a  case  where  the  first  tenancy  was  not  crear» 
ted  by  force  of  the  power^  and  consequently  was  not 
binding  on  the  remaia^er«*iii9j|f 

Thus  stand  the  aut^oiiti^ '  in  favour  of  concurrent 
leases :  as  tbf  doctrine  fty^^^  its  foundation  to  the  case  of 
Fox  and  Collier^  it  may  be  proper ,t|(;  open  the  ^ther  side 
uf  the  question^  with  sojii^e  observations  on  that  cfoe. 
At  the  common  law>  a  Bi9hop  could  not  piake  any  lease 
without  the  confirmation*l>f  his  Dean  wf^^^^^v^^ 
Stat  of  3S  H.  8.  c.  28^  enabled  bishops^  of  ^beir  o^y^nur 
.thority>  to  make  leases  for  21  years^  under  certain  res- 
trictions>  but  this  did  not  prevent  them  from  grantii^ 
the  possessions  of  their  sees  for  any  term,  with  proper 
confirmation.  Elizabeth,  upon  her«  accession  to  the 
throne,  after  the  sanguinary  reign  of  Mary,  found  the 
principalities  of  the  church  filled  by  Roman  Catholics. 
These  she  resolved  to  remove,   and  justly  appieiiendin^ 


(2)  Note )  (bii  act  did  not  aflect  the  1  £liz.  c.  Ig; 
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that  ihtj  would  clmrge  the  hkho^ricks  in  tiieir  own  tar 
TOUT,  caused  the  vtat.  of  1  EIke.  c.  19,  to  be  passed, 
whereby  it  was  enacted,  that  any  estate  made  by  bishops 
of  hereditaments,  pareel  of  their  bishopridtt,  '^  othe# 
than  for  the  term  of  21  years,  or  3  lives  from  such  tiflK 
as  it  should  begin,  and  whereupon  the  old  rent  should  be 
reserved',  Ac."  should  be  void.  In  F^x  and  Collier, 
fhe  2d  lease  was  ^uly  confirmed  by  the  dean  and  chap- 
ter, for  it  was  not  authorised  by  ibe  32  H.  8.  And  the 
only  question  was,  whether  it  was  rendered  void  by  the 
statute  of  Eliz.  and  it  was  dcAermined  that  it  was  not, 
because  it  was  not  either  within  the  leiter,  or  the  intent 
of  tbe  statute,  not  within  the  letter,  as  was  clear  by  Ae 
words,  nor  the  intent,  because  it  was  not  prejudiaial  to 
the  successor,  inasmuch  as  he  would  have  two  r»ts,  that 
is  one. by  estoppel,  aud  the  other  kk  intefest,  where  he 
had  but  one  before,  and  the  intent  of  the  statute  is  satis- 
fied, if  these  is  no  longer  estate  Against  the  sueeessor 
than  21  years  or  3  livos. 

This  case  ho4irever  was  decided  against  the  i^inion  of 
Lord  C.  J.  Dyer,  and  Mead  J.  and  also  of  Plowden,  aad 
hit^iiever  beeh  received  as  a  satisfisctory  decision,  al*- 
tho%h  under  the  authority  of  it,  bishops,  at  this  day, 
constantly  grant  concurrent  leases,  with  the  proper  con* 
fitmation. '  Mr.  Justice  Hutton,  inthe  Istof  Chs.  1st, 
trestted  the  case  as  ill  decided,  he  said  it  was  a  resolu- 
tion according  to*  the  very  words,  but  without  questioo^ 
against  the  very  intent  of  the  makers  (/).  And  Holbom, 
in  his  argument  in  Evans  and  Ascough  in  the  22  of  Jtc. 
1  (i7i)  well  oberved  that  the  18  Eliz;  c.  1 1,  was  a  parlia- 

(IJ  Bishop  of  Cbei ter  v.  Rfcemsn,    fmj  Lstcfa  389^  Pslm.  457^ 
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nentary  juigvneiit  ftgmiiMt  the  dacition.  Aod  in  the  same 
case,  Mr.  Justice  Doddridge  observed,  that  aconeurreDt 
leaae  was  j^ty  iaitchie¥Out»  and  that  the  caie  of  Fox  aod 
Cirflier  was  only  carried  by  one  or  two  Toioas  -  of  the 
judges  ( 1)«  B«t  Whitlock  J»  thought  that  not  a  rea- 
son to  dispute  it,  and  Jones  J/  agreed  with  him,  and 
W-faitlock  seemed  to  thhik  that  the  same  decision  ought 
to^ke  made,  if  tiie  point  were  r$9  nova;  and  in  the  case  of 
Thredaecdle  and  Ltaduun  (n),  Ellis  Justice  thought 
the  opinion  df  Mr.  Justice  Hotton  was  not  to  be  put  in 
bmlance  with  the  resolution  of  the  Judges  in  Fox  and 
Ccilisr.  Windham  J.  ho'iirerer,  seemed  to  think  that 
tfie  statntoinlraded  leases  in  interest  only,  and  Lord  C. 
J .  Vaughan  said^  that  the  Judges  had  made  a  great  strain 
upon  the  statute  in  Fox  and  Collier,  and  he  treats  aeon- 
current  lease  as  not  within  the  letter  or  the  intent  of  the 
statute,  because-  the  statute  inti^ided,  when  a  lease  was 
once  made,  that  on  the  expiration  of  it,  the  advantage 
should  be  to  that  Bishop  in  whose  time  it  expised,  and  by 
this  means  there  will,  he  added,  be  always  a  concurrent 
lease  in  being,  and  the  successor  €an  never  make  an  entire 
lease,  and  though  in  pleading,  men  be  estopped^to.  say 
the  party  that  made  the  latt^  lease  had  no  power,  yet 
this  being  found  by  verdict,  the  judges  nught  judge  ae-^ 
cording  to  truth,  also  the  executors  of  the  lessee  are  not 
bound  by  this  estoppel,  while  the  other  lease,  first  made^ 
lasts,  and  if  so  this  lease  is  not  for  the  successor's  advan- 
tage,  and  so  only  good  to  some  purposes,  viz*  pleading ; 

(n)  3  Keb.  372. 


(1)  This  sssms  to  htre  been  sdpitted  V  sU  the  judges,  but  lee 
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cod  ia  Shepherd's  Touchtoae^  it  is  8atd>  but  no  cMe  k 
f  efierred  to,  that  ia  the  ctso  of  a  poorer  to  make  leaflet 
for  31  jearst  if  the  party  make  more  leases  for  21  yeui, 
at  one  time  than  one,  they  ara  ail  void  but  the  firrt ;  be« 
cause  it  is  against  the  intention  of  tlie  parties^  thou^  it 
be  not  against  the  words  ( n). 

By  tins  time  it  will  be  admitted,  ttai  Fox  and  Gal- 
Iyer  is  not  a  case  to  rule  others  by  analogy  inereJy»  and 
if  any  doubt  arises  on  the  doctarine  in  that  case^  as  applied 
to  the  statute  of  Elizabeth,  how  much  mote  forciUy 
must  it  arise  when  applied  to.  l^Mes  under  prifala 
powers.  In  that  case,  until  the.  statute,  the  Bish^  pro 
tempore  might  have  aliened  the  land  absolutely^  vnA 
the  proper  confirmation,  and  still  the  concurrent  lease  is 
not  valid  without  such  confirmation.  This  therefoie-is 
a  case  in  which  the  Judges  may  have  been  tempted  to 
restrain  a  severe  disabling  statute,  and  they  may  ha^e 
considered  that  the  oucceisor  was  only  bound  by  a  teoa 
of  twenty«one  y^trs  at  most,  upon  whieb  he  was  entitled 
to  the  old  rent,  whereas  before  the  statute  be  migfat 
have  succeeded  to  the  land  incumbered  with  a  lease  for 
two  thousand  years  at  a  pepper  corn  rent.  But  bow 
widely  difierent  is  the  usual  power  of  leasing.  It  is  «a 
enabling  power  to  a  man  who  could  not,  of  his  own  au- 
thority, make  a  lease  binding  on  ,the  estate  for  a  single 
month,  and  it  requires  that  the  lease  should  take  eiscl 
in  possession,  which  clearly  means  not  merely  a  terra  to 
commence  in  prenenti,  but  also  a  term  to  commeace  is 

(n)  Sliep«  Touch,  2^.    If  this        continued  of  the  opiniDa  he  es' 
book  urasy  as  is  generally  sup*        pressed  ia  Evans  v.  Ascongb, 


posed,  written  by  Doddridge,        vide  supra, 
the  above  passage  shews  that  he 


interest ; 


iaterest :  the  object  of  such  a  power  is  rather  die  benefit 
of  the  estate  than  of  the  particular  tenant  for  Hfe  in  pos^ 
aessioD^  ivhereas  in  cases  not  expressly  prohibited^  the 
legislature  int^Mled  to  leave  bishops  in  possession  of  theii 
former  rights.  In  the  stat.  of  Eiiz.  the  leaae  is  not  ro« 
quired  to  take  effect  in  possession,  and  Whidock,  who 
we  have  seen,  thought  Fox  and  CoUyer  well  decided^ 
expressly  distinguished  it  from  a  particular  power  of 
leasing.  The  argument  of  Mr.  Justice  Yates  in  Wil« 
son  V.  Sewell  (o),  is  still  more  to  our  purpose,  he  said 
that  a  lease  in  being  is  only  that  in  posseseimt,  m 
concurrent  lease  is  not  a  lease  in  esse^  It  operatei 
only  by  estoppel.  It  passes  no  interest  during  the  for-* 
mer  lease.  The  l8  Eliz.  meant  to  restrain  leases  is  ie« 
Version,  therefore  by  lease  "  in  bang/'  the  legislature 
meant  a  lease  in  possession. 

The  advantage  to  be  derived  from  the  two  rents  which 
was  rdiod  an  in  Fox  and  CoUyer's  case  is  no  other  than 
a  fruitful  field  of  litigation.  If  the  seeond  lessee  should 
enter  and  be  ousted ,  as  trf  course  he  would  he,  the  rent 
•u  the  second  ,lease  would,  it  should  seem,  be  suqiend* 
ed«  Or  it  tnay  be  thought  that,  as  at  this  day  leases  are 
made  by  deed,  the  second  lease  would  take  effect  by 
estoppel  as  a  lease  in  possession,  and  attomement  being 
now  unnecessary,  would  carry  with  it  the  right  to  the 
rent  reserved  by  the  first  lease,  and  then  the  remainder* 
oian's  remedy  for  his  rent  would  be  more  complicated  and 
less  effectual  than  it  would  have  been  under  a  single  lease. 
And  if  it  should  be  established  that  a  concurrent  lease 
may  be  granted,  it  will  of  necessity  follow,  that  any  in* 
definite  number  of  concurrent  leases  may  be  granted  of 

(a)  1  Blscktt.  126. 

the 


S08  OF  TUJt  YjBR V  VmiCB  KIT  U  4W1NTE0 

the  SMtte UuBid^ a'dMtriiie fraught withtoo muefa iocoaf e^ 
nieace  to  be  established  on  light  grounds*  1 1  should  seenii 
then^  1 .  That  whateter  may  be  the  authority  <rf*  the  case 
of  Fox  and  Collyerj  it  cannot  be  considered  bm  ruling 
private  powers';  and  2.  That  a  concurrent  lease  cmnot 
be  granted^ within  the  true  spirit  and  meaning  of  such 
powers.  As  to  the  authorities  hi  fkyour  of  the  oontrarj 
doctrine,  we  may  first  ease  the  point  of  Berry  and  Bichc 
eited  by  Serjeant  Newdigsrte  (p)  ;  for  it  is  far  from  cleat 
that  tiiat.was  not  the  case  of  a  lease  granted  of  an  estsia 
which  was  in  lease  at  the  time  of  the  settlement ;  and 
the  Serjeant  refiers  to  Moore'a  Rep.  p.  618^  which  turns 
upon  a  very  difieaent  question.  The  case  of  Read  and 
Nashe,  which  Lord  Mansfield  relied  upon  as  an  autiiori-- 
ty^  was  never  decided*  It  was  merely  the  argument  of 
Cooke  at  the  bar^  who  produced  no  other  authority  than 
Fox  and  Oollyer^  and  in  Read  and  >f  ashe  also  the  power 
was  so  particularly  penned,  thatCook  occupied  a  cooside* 
rable  time  to  shew  that  a  power  wHs  actually  giTcn* 
Lord  Mansfield's  observations  in  Goodtitle  t^.  Fuaucan, 
appear  to  have  been  made  without  much  pferioua  atten- 
tion to  this  point,  probably  from  the  circunutance  that 
this  was  not  the  true  ground  of  the  decision  (r)  j  but 
was  merely  thrown  in  as  an  additional  argument.  Hie 
observation  in  Doe  v#  Calvert  was  a  mere  dictum^  and 
rests  solely  for  its  authority  on  Lord  Mansfidd.  Be* 
ttdes  both  these  opinions  may  perhaps  be  supported  €■ 
Uie  third  ground  of  Goodtitle  v.  Funucan,  vis.  that  the 
first  lease  was  not  binding  on  the  remaiuder-»matt,  a  case 
Yery  distinguishable  from  one  where  both  the  leases  aie 
granted  under  the  power.    The  point  then  is  not  snr*. 

(f)  Videtupra.  (f)  fUrla^r^  p. 502, MS, sod  the noief . 

rounded 
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rounded  by  much  authority;  and  there  seems  reason 
to  suppose,  that  if  it  should  erer  be  argued  on  its  true 
principles,  the  decision  will  be^  that  a  concurrent  lease 
cannot  be  granted.  To  guard  against  a  contrary  deter- 
mination, it  might  be  advisable  in  powers  of  leasing  to 
expressly  declare,  that  a  concurrent  lease  tkall  not  be 
granted.  At  any  rate,  where  the  best  rent  is  reqnired 
to  be  reserred,  the  point  of  enquiry,  it  is  apprehended 
would  be  the  expiration  of  the  first  lease,  and  not  the 
time  at  which  the  second  is  granted,  and  this  would  in 
some  measure  defeat  the  fraud  upon  the  power  which 
concurrtot  leases  are  mostly  intended  to  eflectuate. 

But  although  a.  concurrent  lease  cannot  be  made,  yet  a 
surrender  may  be  taken  of  the  old  lease,  and  a  new  one 
granted.  If  the  new  lease  be  made  to  the  old  tenant,  an 
express  surrender  is  of  course  unnecessary.  It  has  in« 
deed  been  doubted  in  practice,  whether  a  new  lease  grant* 
ed  upon  the  surrender  of  the  old  one  at  an  increased  rent 
is  valid.  The  increased  rent,  it  has  been  argued,  is  equi- 
valent to  taking  a  fine  at  the  e&pence  of  the  remainder* 
man ;  for  if  the  old  lease  had  been  permitted  to  run  out, 
a  larger  rent  might  have  been  obtained.*  There  is  not, 
*  however,  any  weight  in  this  argument  (»)• 

IV.  Fourthly,  As  to  leases  for  lives .  A  power  to 
grant  leases  for  two  or  more  lives^  implies  an  authority 
to  grant  them  during  the  life  of  the  survivor,  although 
the  power  is  silent  in  that  respect  (0*  And  it  has  been  de- 
cided upon  the  13  Eliz,  c,  10,  that  a  lease  to  one  for  three 
lives,  and  to  three  for  their  three  lives,  is  the  same  thing 
within  the  intent  of  the  statute,  which  restrains  leases 


(#)  See  VITiison  v.  lewell,  1  Blackit^    (0  Abop  v.  V^fus,  3  Keb.  44,  pL 

otlw 


510      or  THE  TUIM  WHICH  MAT  BE  GRANTED^  Ac. 

Other  than  far  three  lives  (ti).  The  same  constructimi 
would  extend  to  a  private  power  of  leasing,  but  the  lease 
must  be  made  for  lives  in  esse  (x),  and  the  lives  must  be 
concurrent ;  the  candles,  as  the  phrase  h,  must  all  be 
burning  at  the  same  time,  although  the  power  is  to  de- 
mise '*  for  one,  two,  or  three  lives,'*  which  seems  to  im- 
port succession  Cy). 

We  have  in  a  former  place  seen  in  what  instaoces  the 
lease  must  be  for  the  lives  directly,  and  where  it  may  be 
for  a  term  of  yeart  determinable  on  the  lives  (zj. 

(u)  Bangh  v.  HayDes,  Cro.  Jac  76.    fy)  Doe  v.  Hakomfae,  7  Teras  Rqw 
(x)  Bajin.  26a.  713. 

(%)  Suprot  ch«  9,  t.  X 
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SECTION  IV. 

OF  THE  RENT  TO  BE  RESERVED.  ^ 

J,  HE  questions  in  regard  to  the  rent  arise  either  upon 
the  quaniuinj  or  the  mode  of  reservation.  Where  a  set- 
tled estate  has  been  usually  let  ou  lives^  the  common 
power  of  leasing  is  upon  fines^  which  as  the  lives  or 
leases  drop  are  considered  among  the  annual  profits  (a)« 
This  is  generally  the  case  in  Ireland^  but  it  prevails  only 
in  a  few  counties  in  England.  The  power  of  leasing 
commonly  introduced  into  settlements  of  estates  in  Eng- 
landj  requires  the  best  rent  to  be  reserved,  and  expressly 
prohibits  the  taking  of  a  fine.  Whether  the  best  rent  is 
reserved,  is  a  point  to  be  decided  by  a  jury  (I ).  It  it 
clear*  that  under  a  power  to  lease  at  rack-rent,  improve- 
ments by  the  tenant,  however  valuable,  will  not  autho«> 
rise  a  lease  at  an  undervalue  (&),  and  if  a  fine  be  taken, 
the  lease  cannot  be  supported,  not  only  because  it  is  against 
the  intent  of  the  power,  express  or  implied,  but  because 
it  is  evident,  that  however  considerable  the  rent,  it  might 
have  been  increased  if  the  fine  had  not  been  taken.  In  i^ 
case  before  Lord  Hedesdale,  the  tenant  covenanted  to 
lay  out  200/.  in  improvements ;  and  it  was  argued  that 
this  was  equivalent  to  a  fine,  but  his  Lordship  said,  that 
he  thought  this  would  not  avoid  the  contract  if  the  rent 

(a)  See  1  Burr.  121.  East  86 ;  and  see  Dot  v.  Lloyd» 

(^)Jloe  9.  Arcbbp.  of  York,  6       3Esp.  Rep.  78. 


(I)  As  to  the  kindof  efideoce  adtplsiiblf  in  these  c^ies,  see  Roe  v. 

fiawlings,  7  East  370. 
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were  notwithstanding  the  best  that  could  be  got.  Such 
a  coyenaotj  he  addedj  is  not  necessarily  a  fraud*  It  may 
be  made  with  a  fraudulent  intent^  and  when  it  is  so  made 
it  will  avoid  the  lease ;  if  it  were  colourable^  and  mere- 
ly for  the  purpose  of  putting  money  into  the  pocket  of 
the  tenant  for  life^  it  would  avoid  the  lease ;  or  if  it 
were  not  originally  intended  as  a  frauds  but  were  after* 
wards  used  fraudulently  (as  for  example^  a  covenant  to 
repair^  and  a  sum  of  money  under  colour  of  damages  for 
'  breach  of  that  covenant  recovered  by  the  tenant  for  life) 
a  courgt  of  equity  would  at  least  take  care  that  the  da- 
mages should  be  laid  out  on  the  lands  (c). 

We  should  however  be  cautious  in  the  application  of 
the  principle  of  this  decision  to  cases  in  practice.  It  should 
stem,  that  although  the  rent  reserved  be  the  full  value 
of  the  land,  yet  if  satisfactory  evidence  could  be  pro* 
duced  to  a  jury  that  a  tenant  was  willing  to  give  an  ad- 
ditional  rent  in  lieu  of  ^e  money  agreed  to  'he  laid  out 
in  improvements^  the  lease  could  not  be  supported.  It 
would  not  be  the  best  rent  that  could  have  been  obtamed. 
In  these  cases  it  is  not  essential  that  there  should  be 
fraud  and  collusion  between  the  lessee  and  tenant  for  life. 
The  simple  question  is^  Is  the  rent  the  best  rent  ?  If  it  ^ 
be  not»  the  lease  must  fall  to  the  ground^  however  fair 
the  transaction  {d). 

And  where^  from  the  quantity  and  nature  of  the  pro* 
perty  demised^  it  is  impossible  to  ascertain  whether 
the  rent  reserved  is  the  best  rent^  the  execution  of  the 
pow^  cannot  be  sustained^  as  where  a  donee  of  a  power 
to  lease  at  rack  rent^  leased  an  honour  and  sixteen  ma- 

(c)  SbanooQ  v.  Bradstreet,  1  Rep.    («0  See  Wright  v.  Sauth,  4  iMf^ 

T.  Bcdesdale,  52}  and  tee  Camp*       Rep.  aOS. 

bdl  V.  Leacba  Ambl.  740. 

Don, 
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ii6rs^  and  other  estates,  with  a  park  and  deer  therein^ 
by  one  lease  at  600/.  a  year^  the  lease  was  deemed  inya- 
lid  by  reason  of  the  general^  extensive,  casual,  and  un- 
certain natures  and  values  df  the  greater  part  at  least  of 
the  premises,  and  the  great  diflficulty,  if  not  utter  impos- 
sibility, arising  from  thence  of  forming  any  judgment, 
whether  the  rent  thereby  reserved  was  the  best  rent  that 
could  have  been  obtained  (e). 

Of  course,  in  a  power  to  grant  building  leases,  the 
term  icst  rent  must,  although  not  expressed,  be  under- 
stood to  be  the  best  rent  which  can  be  obtained  with  re- 
ference i6  the  gross  sum  to  be  laid  out  by  the  tenant  in 
building  or  improvements* 

We  have  already  seenj  that  the  surrender  of  an  exist- 
ing lease,  and  the  grant  of  a  new  one  at  an  increased  rent 
is  not  equivalent  to  taking  a  fine(/). 

Formerly  these  powers  required  the  ancient  or  usual 
rent  to  be  reserved,  but  at  the  present  day  this  practice 
is  very  properly  exploded^  Where  such  a  terra  is  intro- 
duced, the  better  opinion  is,  that  as  a  general  rule,  the 
rent  reserved  at  the  time  of  the  creation  of  the  power, 
where  a  lease  was  then  in  being,  or  last  before  it,  where 
•  no  lease  was  then  in  being,  is  the  rent  to  which  the 
power  must  be  taken  to  refer  (g).  But  it  is  no  ob- 
jection that  more  than  the  ancient  rent  is  reserved  (ft), 
nor  that  heriots  or  other  casual  and  accidental  services 

(e)  See  Earl  of  Cardigan  v.  Monta*  cordingly  per  Holt,  C.  J. ;  but 

gu,   A  pp.   No.  14.  (2)  Note;  106  1^73,  corUraper  Lord  Ch^ 

there  was  another  objection  to  Cowper  ;  and  see  Right  v.  Tho- 

the  lease.  mas,  3  Burr.  1441,   1  Blackst. 

(/)  rtde  supra,  p.  509.  ^  446, 

(g)  See  Morrice  V.  Antrobus»  Hard.  (A)  See  3  Cba.  Rep.  7B» 
325.  3  Cha.  Rep.  66—66,  ac- 

S  L  which 
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which  have  been  usually  rendered^  are  not  reserved  by 
the  lease  under,  the  power  (t). 

It  should  seem  that  where  the  usual  rents  are  requir- 
ed to  be  reserved^  and  a  certain  sum  was  formerly  paid, 
M  ilh  a  covenant  by  the  lessee  to  pay  all  the  taxes,  a  re- 
servation of  the  like  rent^  without  a  similar  covenant, 
would  be  a  fraud  on  the  power,  for  the  new  rent  would 
only  be  nominally  the  ancient  rent,  as  it  would  be  subr 
ject  to  a  deduclfion  for  the  land-tax,  and  other  taxes 
which  would  in  eflfect  reduce  the  rent  below  the  &um  an- 
ciently rendered  ( A'). 

The  word  rentj  in  powers  of  leasing,  is,  with  great 
propriety,  construed  to  mean  not  money  merely,  but  anj 
return  or  equivalent  adapted  to  the  nature  of  the  sub- 
ject demised,  therefore  upon  a  lease  of  mines,  a  due  pro- 
portion of  the  produce  may  be  reserved  as  a  render  in 
lieu  of  money,  although  the  power  requires  a  *'  rent" 
generally  to  be  reserved  (w). 


II.  When  it  is  ascertained  that'the  proper  quantum  of 
rent  is  payable,  the  next  question  is,  whether  the  form 
of  the  reservation  be  proper. 

Where  the  usual  or  ancient  rent  is  required,  it  must 
be  reserved  in  the  way  it  has  commonly  been ;  if  gold 
has  been  usually  reserved,  silver  cannot  be  made  pay- 
able in  lieu  of  it :  if  it  were  commonly  paidat  four  days, 
a  reservation  at  one,  two,  or  three  days  would  be  void, 
unless  the  power  require  the  t/earlt/  accustomed  rent  to 

(i)  Baiigh  V.  Hayncs,  Cro.  Jac  tagu,  App.  No.  14.  (8)  j  Cood- 

76,  Mo.  75g  ;  Co.  Litt.  44,  b ;  title  v.  Fuaucan,  Dou^.  SQ5. 

Coventry  v«  Coventry,  1  Com.  (m)   Campbell  v.  Leach,  Ambl. 

3 12.  740  i  Batsect's  case  cited,  ib 

(k)  See  Earl  of  Cardigan  v.  Mon-  74a, 

be 
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be  reserved;  in  wbich  case^  the  whole  rent  may  be 
made  payable  at  one  tirne^  or  at  several  periods  (a) ; 
but  a  difference  of  words  is  not  material;  therefore  a 
reservation  df  eight  bushels  of  grain  in  lieu  of  a  quarter 
is  good^  because  it  is  all  one  in  quality^  value^  and  na- 
ture (&) ;  and  a  reservation  of  the  rent  before  the  usual 
day  of  payment  is  said  to  be  valid,  because  payment  be- 
fore the  day  is  payment  at  the  day  (cj. 

The  strictness  on  this  head  has  been  carried  so  far^ 
that  it  has  been  considered  that  two  several  farms  not 
usually  let  together  could  not  be  joined  in  one  demise^ 
with  a  reservation  of  one  and  the  same  rent,  nor  a  parcel 
of  a  farm  rendering  rent  pro  rata  (d).  But  it  has 
never  been  necessary  to  decide  these  points  upon  powers 
in  private  settlements,  and  it  probably  never  may.  The 
questions  have  generally  arisen  upon  leases  under  the 
statutes  by  ecclesiastical  persons,  tenants  in  tail,  and 
husbands,  seised  jure  nxoris;  and  notwithstanding  the 
cases  in  the  books,  a  lease  of  part  at  a  rent  pro  rata 
was  considered  as  valid  by  very  able  lawyers*  And  the 
doubt  to  the  contrary  has^  so  far  as  it  relates  to  eccle- 
siastical leases,  been  remojed  by  a  late  act  of  parlia- 
ment (e) ;  which  act,  very  unaccountably,  does  not  re- 
move the  doubt  as  to  leases  by  tenants  in  tail  or  hus- 
bands seised  jure  uoc^ris,  nor  does  it  validate  leases  by 
ecclesiastical  persons  of  two  or  more  farms  together,, 
which  have  been  usually  let  separately. 

(a)  6  Rep.  38,  a;  Campbell  r.     (c)  See  2 Lord  Raym.  ligS;  sid 
Leach,  Ambl.  740  i  see  Earl  of        qu.  et  vid.  infra, 

Cardigan    v«     Montaga,    App.  (J)  5  Rep.  5  b ;  3  Cha«  Rep.  75  ; 

No.  14.  Smith  v.  Trindcr,  Cro.  Car.  32. 

(b)  Mount]oy's  case,  5  Rep.  S  b  $  (e)  3g  &  40  Geo.  3.  c.  4K 
fee  3  Cha.  Rep.  75;  1  Burr.  131. 

^i-a  It 
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It  18  cleafj  however,  that  the  mere  circumstance  of 
the  rent  being  reserved  out  of  the  land,  and  recent  im- 
provements on  it  by  building,  will  not  vitiate  the  lease^ 
altliough,  as  it  has  been  argued,  part  of  the  rent  issues 
out  of  the  new  buildings  (fj.  To  prevent  any  doubt  on 
these  points,  where  powers  are  given  to  lease  at  the 
ancient  rent,  it  should  expressly  be  declared,  that  leases 
may  be  made  of  part  at  rents  pro  rata,  and  that  lands 
usually  demised  by  several  leases  at  several  rents  may 
be  demised  by  one  lease  at  the  aggregate  of  the  old 
rents.  , 

The  rent  to  be  paid  should,  in  strictness,  be  speci* 
fied  in  the  lease ;  but  although  the  reservation  be  made 
in  the  very  W4)rds  of  the  power  without  stating  the  sum 
in  particular,  the  lease  will  be  supported  if  the  reserva- 
tion have  reference  to  some  standard  by  which  the  rent 
can  be  ascertained  with  certainty  and  ease,  for  id  cer- 
ium est  quod  certum  reddi  potest ;  but  if  the  reserva* 
tion  be  vague  and  indefinite,  and  not  easily  reducible 
to  a  certainty^  the  lease  will  be  void.     As  an  instance 
of  the  first  rule  may  be  quoted,  the  case  of  Lewson  v. 
Pigot  (g),  where,  under  a  power  ^o  make  leases  of  cer- 
tain  lands,    reserving  12^2.  for  every  Cheshire  acre,  a 
lease  was  made  of  all  the  ]ands>  '^  reserving  all  the  rent 
intended  to  be  reserved,"  and  the^ease  was  determined 
to  be  valid  :  because.  Lord  Chancellor  Cowper  obsery- 
ed,  there  was  an  absolute  mathematical  certainty,  than 
which  nothing  can  be  more  certain,    the  very  power 
provided    it    should  be  so ;    at  least  12d.   for    ever? 
Cheshire  acre  (o).     It  was  only  necessary,  therefore,  ta 

(/)  Read  V.  Nashe,  1  Leo.  147-        (o)  See  a  Cluu  Rep.  ?&. 
(^)  3Cba.  Rep.6l  cited. 

compute 
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^rompute  the  number  of  acres  in  order  to  fix  the  rent  (p); 
and  in  a  recent  case,  where  a  tenant  for  life,  with  a  pow- 
er of  leasing,  contracted  to  grant  a  lease  at  the  yearly 
rent  of  7/.  for  every  acre,  the  lands  upon  a  proper  survey 
to  be  had^  should  appear  to  contain,  and  so  in  proportion 
for  every  lesser  quantity  than  an  acre,  the  uncertainty  of 
the  rent,  was  objected  against  the  performance  of  the 
agreement,  but  Lord  Redesdale  said,  that  he  did  not 
think  it  uncertain, .  for  it  was  capable  of  being  reduced 
to  a  certainty,  and  it  was  a  common  form  of  reserving 
the  rent  in  the  country  where  the  land  was  situated. 
Every  executory  contract  must  contain  this  species  of 
uncertainty,  but  if  it  contains  all  that  leads  to  future 
certainty,  he  took  it  to  be  sufficient,  and  he  accordingly 
decreed  a  specific  performance  of  the  contract  (g). 

The  second  rule  is  exemplified  in  the  great  case  of 
Orby  V.  Mohun  (r),  where  the  power  was  to  grant 
leases  of  all  lands  anciently  demised  at  the  ancient  rentSj 
and  of  the  other  lands  at  the  best  rents  that  could  be 
gotten.  The  power  was  exercised  by  two  leases,  by  one 
of  which  all  the  lands  not  anciently  let,  were  demised, 
reserving  thereon  '*  the  best  irrvproDed  rents,**  and  by 
the  other,  all  the  lands  within  the  power  were  let,  re- 
serving the  ^'  ancient  and  accustomable  rents,**  so  that 
instead  of  specifying  the  sums  to  be  paid  as  rent,  the 
words  of  the  power  wer3  repeated.     The  cause  was 

{p)  And  see  Audley  v.  Audlcy,  (q)  Shannon  v.  BraSstrcct,  1  Rep. 

2  Ciia.  Rep.  82 ;  but  note  there  T.  Redesdale,  52. 

the  power  does  not  appear  to  (r)  2^  Vera.  531,  542,  Free.  Cha. 

have  required  the  reservation  of  257,  2  Freem.  29I ;    but  re« 

any  rent.  ported  in  8  Cha.  Rep.  56. 

heard 
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heard  before  Lord  Keeper  Cowper  assisted  by  the  t\iro 
chiefs^  Holt  and  Trevor. 

They  unanimously  agreed  that  the  lease  was  Toid^ 
as  to  the  demesnes^  as  the  remainder-man  could  not 
possibly  tell  what  to  demand^  under  the  reservatioo  of 
the  best  improved  rents*. 

But  as  to  the  lands  anciently  demised^  Lord  Cliief  J. 
Holt^  held  that  the  rent  was  certain  enough^  and  the 
lease  good.  It  must  be  admitted^  he  said^  that  a 
power  to  lease^  reserving  the  ancient  rent,  is  a  certain 
power^  and  well  enough  to  be  understood,  what  it  is 
and  ^hat  it  means^  and  why  he  asked,  shall  the  same 
\vords  that  create  and  reduce  the  power  to  a  sufficient 
certainty^  when  turned  into  a  lease  render  it  uncertain. 
The  same  certainty  that  is  in  the  power,  is  |:arried  over 
into  the  lease,  which  is  the  execution  of  it,  but  neither  in 
the  one  or  the  other  is  it  mentioned  what  the  old  rent  is, 
^ut  that  may  be  averred,  and  that  is  certain  which 
may  be  made  certain.  But  the  Lord  Keeper  and  Lord 
C.  J.  Trevor  were  of  opinion,  that  the  rent^  even  as  to  the 
lands  anciently  demised,  was  not  certain,  and  that 
Iherefore,  the  lease  was  void.  They  argued,  that  as 
the  intent  of  the  settlement  was  (sj,  that  the  tenant  for 
life  in  possession  might  lease ;  so  it  was  on  the  other 
hand  that  the  revenue  should  be  diminished ;  but 
the  antient  rent  at  least  reserved,  and  in  such  be* 
neficial  manner,  as  might  with  certainty,  and  vf ithout 
any  difficulty  be  recovered;  and  for  that  reason^ 
it  was  provided,  that  there  should  be  a  counterpart  of 
the  lease^  that  it  might  be  better  known  what  the  rent 

(f )  2  Vem.  543, 544. 

was. 
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was,  and  how  to  recover  it.  If  the  rent  had  heen  men- 
tioned in  the  lease^  there  if  the  tenant  had  refused  to  pay 
it,  the  proof  wotild  have  been  turned  upon  the  tenant,  to 
shew  the  rent  in  his  lease  was  not  the  ancient  rent,  and  if 
he  should  do  so,  it  would  make  his  lease  void.  But  as 
the  lease  was  contrived,  the  remainder-man  might  be 
baffled  and  nonsuited  twenty  times,  before  he  could  de- 
clare or  avow  in  certain  for  the  rent  payable  in  the  lease, 
and  yet  the  tenant  still  holds  the  land,  and  doth  not 
prove  his  his  own  lease  void,  as  must  have  been  done  in 
the  other  case.  Wherethereis  apower  of  leasing  in  gene- 
ral words,  as  reserving  the  ancient  rent ;  in  the  execution 
of  the  power  which  is  to  be  explained  and  made  certain, 
the  Tu\e,  cerium  est  quod  certurn  reddi potest,  is  to  be  un- 
derstood of  a  reference  tothafwhich  is  absolutely  certain, 
to  a  former  letters  patent  or  the  like :  but  this  is  rather 
a  delegating  the  power  of  leasing  to  the  plaintiff,  than  an 
execution  of  the  power,  and  is  the  first  attempt  of  the 
kind ;  and  it  is  a  good  rule,  that  what  never  has  been, 
ought  never  to  be;  and  therefore  they  adjudged  the 
lease  to  be  void,  and  this  decree  was  confirmed  in  the 
House  of  Lords  {t). 

'  Where  the  rent  is  required  to  be  reserved  at  particular 
days,  it  must  of  course  be  reserved  accordingly,  but 
where  merely  the  best  yearly  rent  is  required  to  be  ve^ 
served,  it  mliy  be  made  payable  quarterly,  or  half 
yearly  ( ti).     It  seems  clear  that  the  rent  cannot  be  reser- 

(03Bio.P.C.  248|iK>in.DQtcbe8s  (ti)  Campbell  v.  Leach,    Ambl. 

of  HamiltttD  V.  Mordaunt,  and  740 ;   6  Rep.  38,  a.  See  Earl  of 

fee  Owen  v.  l^omai,  reported  Cardigan  v.  Montagu,  App.  No. 

Cro.  Car.  94, 3  Keb.  380  cited.  14. 

ved 
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ved  after  the  day  appointed^  ( x)  nor  as  it  should  seem 
before  the  day  as  that  would  have  a  tendency  to  benefit 
the  tenant  for  life^  at  the  expense  of  the  remainder* 
man  (tf). 

It  is  perfectly  clear  that  several  demises  may  be  com- 
prised in  one  deed^  although  very  subtle  distinctions  are 
taken  between  what  are^  and  what  are  not  distinct  reser- 
vations so  as  to  constitute  sever&l  leases.  It  frequently 
happens  that  lands  comprised  in  a  j)ower^  are  demised  in 
the  same  lease  with  lands  not  con;iprised  in  the  power,  or 
lands  are  demised,  as  to  some  of  which  the  power  is  duly 
complied  with^  and  as  to  others,  it  is  not ;  and  in  these 
cases,  the  validity  of  the  lease  depends  upon  the  quan- 
tum of  the  rent  reserved,  and  the  mode  of  the  reserva- 
tion. 

The  first  question  arose  in  How  and  Whitfield  (z) ; 
the  ancient  rent  was  required  to  be  reserved,  which 
amounted  to  6s.  per  annum,  and  by  the  pleadings  it  ap- 
peared, that  the  lands  within  the  power  inter  alia^  were 
demised,  reserving  proinde  6s.  per  annum,  and  the  court 
thought  it  might  be  intended  that  the  inter  alia  might 
comprehend  nothing,  but  such  things  out  of  which  a 
rent  could  not  be  reserved,  and  then  the  6s.  were  reserved 
only  for  the  5  acres  (the  land  comprized  in  the  power). 
However  the  proinde  might  reasonably  be  referred  only 
iq  the  5  acres,  and  not  to  the  inter  alia,  and  that  a  dis- 
tinct reservation  of  6s.  might  be  for  5  acres,  and  judg- 
ment was  given  accordingly.     Thus  the  case  is  reported 

(x)  See  Ludlow  v.  Beckwith,  AI.         Show  67 )  and  see  Eaii  of  Car- 
go, digan  «•  Moiitagii»  App.  No> 


(y) /"ufe  wprap.  515.  14. 

(«)  ]  Ventr.  339,  2  Jo.  1 10>  2 
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in  Yentrisj  but  even  on  that  statement  the  court  does  not 
mppear  to  have,  decided^  what  it  would  have  been  diffi- 
cult to  do^  that  a  lease  of  lands  comprised  in  the  power^ 
with  other  lands,  yielding  therefore  a  single  rent>  suffi- 
cient only  for  the  lauds  in  the  power,  should  be  held  to 
issue  out  of  them  only.  The  court  appears  merely  to 
have  taken  advantage  of  the  pleading,  and  to  have 
intended  that  there  was  a  distinct  reservation  of  the  6s. 
for  the  lands  comprised  in  the  power,  which  certainly 
would  have  been  valid  ;  and  moreover  it  appears  from 
Jones's  report  of  the  case,  and  he  was  one  of  the  judges 
before  whom  the  cause  was  heard,  that  the  court  thought 
the  objection  goodj  but  the  defendant  perceiving  that 
the  opinion  of  the  court  was  against  him  on  another^ 
which  was  the  grand  point  in  the  cause,  consented  upon 
payment  of  costs,  that  judgment  should  be  given  for  the 
plaintift\  With  this  Shower's  report  agrees,  and  Jones 
is  there  made  to  ?ay,  that  '^  proinde"  was  the  most  com* 
mon  and  general  word  used  in  leases  for  all  the  things 
demised. 

In  a  case  like  that  of  How  and  Whitfield,  it  would  not 
be  possible  under  any  construction,  to  support  the 
lease.  If,  for  instance,  the  reversions  of  the  several 
estates  were  afterwards  to  descend  to  different  persons, 
there  must  b^  an  apportionment  of  the  rent,  and  then 
su^cient  would  not  be  left  to  satisfy  tlj^e  terms  of  the 
power «  There  is  no  sound  principle  upon  which  it  can 
b^  contended,  that  the  whole  rent  is  reserved  in  respect 
only  of  the  land  within  the  power. 

The  great  case  of  the  Earl  of  Cardigan  v.  Montagu, 
(a)  vfj^nt  a  st^  further.     It  appeared  that  lands  com* 

(a)  App.  No*  14.  (3)  (5)  and  see  (2). 

prised 
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prised  ia  the  power^  and  lands  excepted  out  of  the  power 
were  demised  by  one  lease  at  an  entire  rent,  and  the  leasts 
was  deemed  iuvalid^and  not  warranted  by  the  power  :  and 
it  does  not  appear  to  have  been  thought  necessary  to  en-* 
quire  whether  upon  an  apportionment^  the  rent  payable 
in  respect  of  the  lands  comprised  in  the  power^  would 
be  sufiicient.  It  seems  to  have  been  thought  that  the 
difficulty  under  which  the  remainder-man  would  labour 
in  this  respect^  was  of  itself  a  fatal  objection  to  the 
lease. 

The  other  point  arose  in  the  case  of  Orby  v.  Mohun 
(fi),  but  it  was  unnecessary  to  decide  it.  Lands  anciently 
and  lands  not  anciently  demised,  were  all  demised  by  one 
lease^  reserring  therefore  *^  the  ancient  rents/*  and  sup* 
posing  the  reservation  good^  considered  abstractedly^  the 
question  wa&  whether  the4ease  was  not  bad,  on  the  ground 
that  it  comprized  the  lands  not  anciently  demised.  In 
support  of  the  lease  it  was  argued  that  the  rent  issuing 
out  of  all,  must  be  apportioned,  and  so  it  would  be  in 
nature  of  several  leases  in  construction  of  law,  because 
reddendo  singula  singulis,  the  ancient  rents  shall  be  con- 
strued to  be  reserved  for  the  lands  anciently  let,  and  no 
rent  being  reserved  for  the  lands  not  anciently  demised, 
'tis  void  as  to  them*  But  Lord  C.  J.  Trevor  expressed  a 
contrary  opinion,  and  placed  much  weight  on  the  word, 
'^  therefore,'*  in  the  reservation.  He,  however,  declined 
delivering  an  absolute  opinion  on  the  point,  as  he  went 
upon  another  treason  (c)«  Lord  Keeper  Cowper  also 
thought  the  lease  bad,  on  the  ground  of  the  reserva^ 

(1)3  Cha.  Rep» 56,  mpra  p. 5l7.     (c)  SCfat.  Bep* M,  59« 
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tion  (d).  But  Lord  Chief  Justice  Holt  maintaioed 
strongly  the  contrary  opinion ;  he  insisted  that  the  reser- 
vation was  severaU  for  that  which  was  not  anciratly  de- 
mised^ will  not  hurt  the  other^  but  must  fall  to  the 
ground^  and  the  contrary  opinion^  he  said  was  contrary 
to  all  the  rules  of  law,  and  as  to  the  word  therefore, 
he  clearly  proved  that  however  joint  words  are^  yet 
they  shall  be  taken  severally^  where  they  have  a  dis* 
tinct  subject  matter  to  work  upon  (e). 

Lord  Chief  Justice  Holt's  opinion^  ^  appears  to  he 
supported  by  the  case  of  Campbell  v.  Leach  (c),  there 
opened  and  unopened  mines  were  demised  by  one  deed^ 
restrving  generally  a  certahi  proportion  of  the  produce. 
The  master  of  the  Rolls  held  that  the  power  did  not 
authorise  a  demise  of  the  unopened  mines,  and  the 
lease  being  of  opened  and  unopened  mines,  the  whole 
was  void.  Upon  the  appeal  it  was  argued  not  to  be 
like  the  case,  where  two  things  are  granted  which  are 
inseparable,  and  the  one  is  out  of  the  power,  and  the 
other  within  it,  in  such  case  the  lease  might  be  void  as 
to  both.  But  here  the  opened  and  .unopened  mines, 
were  separate,  and  the  rent  reserved  was  not  a  gross 
sum  for  the  whole,  but  a  proportion  of  the  profits  of 
each  mine.  And  the  court  accordingly  over-ruled 
the  objection. 

The  cases  seem  to  establish  this  principle  :  where  as 
in  How  x;.  Whitfield,  and  the  !Earl  of  Cardigan  v.  Mon* 
tagu,  an  entire  gross  sum  is  reserved  generally  and 

(4)  3  Cha.  Rep.  1B,79.  {e)  3  Cha.  Bep.  68,6^. 

(f)  AoiU.  740,  vkh  Mprs. 

part 
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part  of  the  lands  are  not  comprised  in  the  power,  or 
beii^  comprised  in  the  power,  are  not  duly  demised, 
the  power  is  badlj  executed,  although  the  rent  upon 
an  apportionment  would  be  sufficient  for  both  estates. 
But  where  as  in  Campbell  v.  Leach,  a  rent  is  reserved 
according  to  the  quantity',  or  produce,  as  the  tenth  of 
the  produce  of  every  mine,  or  40s.  an  acre,  or  the  like, 
there  although  the  demise  is  joint  in  terms  and  part  is  not 
well  demised,  or  not  comprised  in  the  power,  yet  it  shall 
hold  good  as  to  the  lands  comprised  in  the  power,and  duly 
demised.  It  might  perhaps,  have  originally  been  coo- 
tended  that  if  a  gross  rent  were  reserved  for  both 
estates,  and  upon  an  apportionment,  the  proper  noi 
would  still  be  payable  for  the  lands  within  the  power, 
and  duly  demised  in  other  respects,  the  lease  would  be 
good.  But  according  to  the  authorities,  it  seems  to  be 
sufficient  to  impeach  the  lease,  that  it  contains  lands  not 
comprised  in  the  power,  and  that  an  entire  rent  is  reser* 
ved  in  respect  of  both  the  estates,  although  perhaps,  this 
cannot  be  treated  as  a  general  rule,  admittiug  of  no  ex- 
ceptions* Suppose  an  estate  to  be  held  in  undivided 
moieties,  and  the  same  person  to  be  seised  in  fee  of  one 
moiety,  and  tenant  for  life,  with  a  power  of  leasing,  of 
the  other,  and  suppose  him  to  make  a  lease  of  the  entirety 
at  an  entire  gross  rent,  there  seems  reason  to  contend 
that  upon  his  death  the  rent  would  go  according  to  his 
several  interests  in  the  land,  that  is  one  moiety  with  the 
settled  portion  of  tlie  estate,  and  the  other  meiety  with 
the  unsettled,  and  that  if  the  rent  were  sufficient  in 
amount,  the  power  would  be  well  executed* 

In  none  of  the  cases  hitherto  considered,  was  there 
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a  distinct  reservation  of  a  particular  sum  in  respect  of 
the  lands  comprised  in  the  power  ;  where  there  is  such 
a  reseryation^  that  constitutes  a  several  demise^  and 
no  objection  can  be  raised  to  the  execution  of  the 
power  (a). 

In  powers  of  leasing,  itlis  usual  to  express  that  the 
rent  reserved  shall  be  incident  to  and  go  along  with  the 
reversion  and  inheritance  of  the  estate  demised^  and  in 
well  drawn  leases  under  powers,  the  rent  is  accordingly 
reserved  to  the  tenant  for  life,  and  after  his  decease  to 
the  person  or  persons  who  shall,  for  the  time  being,  be 
entitled  to  the  reversion  and  inheritance  of  the  premises 
under  the  instrument  creating  the  power.  But  it  is  well 
established,  that  a  reservation  to  the  tenant  for  life, .  ex- 
ercising the  power,  '^  his  heirs  and  assigns,""  is  a  good 
reservation,  for  those  words  mean  of  necessity,  the  person 
to  whom  the  inheritance  shall  go ;  the  words  can  have 
no  other  meaning  (b).  It  is  not  unusual  to  reserve  rent 
generally  during  the  term  without  saying  to  whom ; 
and  in  Whitlock's  case  it  was  agreed^  that  this  was  the 
most  clear  and  sure  way,  and  the  law  will  make  the 
distribution.  However,  all  the  three  several  ways,  viz. 
to  the  tenant  for  life  and  persons  in  remainder;  to 
the  tenant  for  life,  his  heirs  and  assigns,  and  gene- 
rally during  the  term,  are  good  enough  and  effectual 
in  law* 


(a)  For  what  amoants  to  a  several  {bj  Whitlock's  case,  8  Rep.  6g,  b; 
reserratioD,  see  Kr  ight*8  case^  5  Hotley  v.  Sc  )t»  LofFt.  3l6j  and 
^ep.54,b.  see  DoQgk  572;    Campbell  vi 

Leacb»  Ambl.  740. 

Before 
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Before  closing  this  section^  \re  may  recall  to  oor  re» 
membrance  the  case  of  Talbot  v.  Tipper^  where,  as  we 
baye  seen^  uncler  a  power  '^  to  lease  with  or  without 
fine>  and  rendering  such  rents  and  services  as  the  donee 
should  think  fit/*  it  was  determined  that  no  rent  what* 
ever  need  be  reserved  (e). 

{c)  Fide  bupra,  p.  374. 
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SECTION  V« 

OF  THE  COY^NANTS  AND  CONDITIONS  TO  BE  OBSERVED^ 

In  the  usual  power  of  leasing^  besides  the  reservatioii 
of  the  best  rent,  it  is  usually  required  that  the  lessee 
covenant  for  payment  of  the  rent,  that  a  clause  be  in- 
serted for  re-entry  in  default  of  payment,  that  the  lessee 
be  not  made  dispunishable  of  waste,  and  that  he  exe- 
cute a  counterpart  of  the  lease,  and  if  any  of  these  con- 
ditions be  not  complied  with,  the  lease  will  be  void« 

It  should  never  be  stated  generallij  that  a  clause  of 
re-entry  shall  be  contained  in  the  lease,  but  it  should 
be  expressly  stated  how  many  days  the  rent  must  be  in 
arrear,  the  usual  period  is  twenty-one  days.  It  seems 
however  that  a  reasonable  time  may  be  inserted,  altho' 
the  power  is  general  on  this  head.  In  the  case  of  Jones 
V.  Verney  (a)  this  was  done,  and  no  objection  appears 
to  have  been  made  on  that  ground,  although  the  case 
was  much  considered.  Indeed,  if  sucb  an  objection 
were  to  prevail,  it  would  invalidate  nine-tenths  of  all 
the  leases  in  the  kingdom  granted  under  powers. 

In  thecase of  Hotley  v.  Scot  (i),  the  power  required 
the  insertion  in  the  leases  of  a  clause  of  re-entry  on  non- 
payment of  the  rent  for  twenty-one  days.  A  lease  was 
made  with  a  power  of  re-entry  in  case  the  rent  should 
be  behind  for  twenty-one  days,  having  been  lawfully 
demanded  or  no  sii/^cient  distress.     In  support  of  the 

(a)  Willes,  16^.  (|)  LofTt  316; 

lease 
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lease^  it  was  argued^  Ithat  nothing  was  added  but  witat 
came  in  by  force  of  law^  or  fbl  lowed  upon  a  deficiency 
of  the  vague  and  not  sufficiently  explicit  words  of  the 
power.     Is  not  reot>  it  was  asked^  always  to  be  demand-* 
ed  before  a  distress  becomes  liable  or  a  forfeiture  in- 
Gurred  ?     And  as  to  the  other^  if  there  be  a  sufficient 
distress^  what  then  ?     The  rent  will  be  recovered  with- 
out re-entry;   and^- neither  in  reason,  equity,  or  con- 
science^ could  there  be  any  other  intent  of  the  original 
power.     And  Lord  Mansfield  said,  that  as  to  demand, 
a  clause  of  re-entry  was  required  as  a  security  for  the 
rent:  demand  is  requisite  both  by  common  law  and 
statute :  a  clause  of  re-eutry  will  never  be  allowed  ia 
operate  farther  than  as  a  security  for  rent. 

Lord  Mansfield,  however,  does  not  appear  to  have 
adverted  to  the  condition  as  to  the  want  of  a  sufficient 
distress,  which  was  perhaps  the  most  difficult  part  of 
the  case :  if  the  remaiuder-man  should  re-enter  for  non- 
payment of  rent,  he  miglit  be  turned  round,  unless  he 
had  searched  every  corner  for  a  sufficient  distress  {d). 
Such  a  condition  therefore  is  a  serious  restraint  on  him, 
not  authorised  by  the  power,  and  it  may  be  thought 
to  be  still  doubtful  whether  such  a  lease  could  be  tup- 
ported. 

If,  contrary  to  the  clause,  that  the  lessee  be  not  made 
dispunishable  of  waste,  he  be  impowered  to  work  un- 
opened mines  (e),  fell  trees,  or  do  any  other  act  which 
amounts  to  waste,  the  lease  will  be  void,  unless  indeed 
in  the  case  of  a  building  lease,  where  it  should  seem 
the  clause  would  be  deemed  repugnant  to  the  power 


{d)  SeeRe€|  V.  King,  For.  Excheq.  Rep.  I9. 
(e)' Campbell  ti.  Lcacb,  Ambl.  740. 
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itself^  and  the  leasee  might  pull  down  old  buildings^  &c. 
in  order  to  erect  new  ones  (/). 

Where  a  counterpart  is  requi^d  to  be  executed^  the 
lessee  should  obtain  a  memorandutn  of  its  execution  and 
delivery  to  the  lessor^  to  be  indorsed  on  the  lease  and 
signed  by  the  lessor^  for  the  counterpart  itself  is  of 
course  delivered  to  the  lessor^  aod^  if  it  should  be  lost 
or  suppressed^  the  lessee  would  be  iu  danger  of  ftsing 
the  estate  unless  he  could  prove  the  execution  of  it. 
Besides,  without  this  precaution^  a  purchaser  from  the 
lessee  caanot  be  satisfied  that  the  power  was  duly  exe- 
cuted^ as  the  lessor  may  refuse  to  discover  whether  a 
counterpart  was  executed. 

In  the  case  of  Taylor  v.  Horde  (g),  where  the  power 
required  the  best  rent  to  be  reserved,  payable  during 
the  term^  but  was  silent  as  to  any  covenant  for  payment 
of  rent,  clause  of  re-entry,  or  counterpart;  and  a  leas^ 
was  executed^  in  which  none  of  these  things  were  observ- 
ed ;  Lord  Mansfield  considered  the  lease  void^  because 
it  was  merely  nominal^  and  not  executed  by  the  lessees  j 
bat  he  proceeded  to  consider  the  effect  of  the  omission. 
He  said,  that  (k)  as  to  the  rent  reserved^  the  power  re- 
quires *'  the  best  rent  that  xan  be  reasonably  got^  to  be 
reserved  payable  during  the  the  term/'  X^^^^  ^^  ^^ 
covenant  for  payment.  Under  a  mere  reservation,  it 
could  not  be  payable  till  entry  ;  and  therefore^  in  fact, 
might  never  be  payable  during  the  term.  As  to  the  re« 
medy>  there  being  no  covenant  to  pay  the  rent,  the  lease 
might  be  assigned  to  a  succession  of  beggars.  There 
being  no  clause  of  re-entry,  the  ground  might  lie  uuoc* 

(/)  See  Jonci  v.  Vcrncy,  WUles      (g)  1  Burr.  60. 
169.  (VI  Burr.  126. 
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cupied  without  any  or  not  sufficient  distress  upon  it !  90 
that  the  remainder-man  could  neither  have  his  rent  nor 
his  land.  There  is  no  counterparty  aa unusual  omission^ 
Hud  yery  prejudicial.  Therefore  the  lease  could  not 
have  been  supported  if  it  had  been  executed  by  the 
lessees^  which  is  not  the  case.  Every  fraudulent  un- 
fair execution  of  such  a  power,  in  respect  of  those  in 
remainder^  is  void  at  law. 

It  should  seem^  therefore^  that  the  circumstances 
tisually  made  requisite  in  powers  of  leasing^  must  be 
considered  as  impliedj  although  not  expressly  re^ 
quired. 

Where  the  power  does  not  require  any  particular  co- 
veuants  to  be  contained  in  the  lease^  it  is  no  objection 
to  a  lease  under  the  power^  that  it  do  not  contain 
the  same  covenants  as  were  inserted  in  the  former  leases^ 
if  they  are  upon  the  whole  equally  beneficial  as  the 
former.  To  impeach  the  lease^  the  ground  must  be^ 
that  the  new  covenants  are  a  fraud  on  the  power,  by 
lessening  the  value  of  the  reservation  {K). 

Sometimes  a  power  expressly  requires  the  leases  io 
contain  usual^  or  usual  and  reasonable  covenants,  or  the 
like,  and  in  these  cases,  unless  the  covenants  contained 
in  the  former  leases  are  inserted  in  the  new  leases,  they 
cannot  be  sustained ;  as  where  covenants,  to  repair,  to 
grind  corn  at  the  lessor's  mill,  not  to  cut  or  fell  coppi- 
ces and  underwoods,  not  to  put  any  cattle  into  the 
coppices,  and  the  like  were  contained  in  the  old  leases, 
but  not  in  the  new  ones  granted  under  a  power  requir** 
ing  ( as  it  was  held  J  the  accustomed  covenants  to  bt 


[k)  Goodiide  v.  Funucan,  Dougl.  565;    see  Earl  of 
Montagu,  App.  No.  14. 
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entered  iato,  the  new  leases  were  deemed  mralid^  on  thd 
ground,  that  these  covenants  did  in  their  nature,  tend 
to  the  preservation^  managciment  and  improvement  of 
the  premises  demised,  and  were  for  that  reason,  for 
the  benefit,  advantage  and  security  not  only  of  the  im- 
mediate lessor,  but  likewise  of  all  persons  claiming  after 
him  (/). 

In  Jones  v.  Verney  (tn),  &  power  to  grant  buildingf 
leases  required  the  leases  to  contain  '<  the  usual  and 
reasonable  covenants/'  A  lease  was  made  and  the 
lessee  covenanted  to  keep  the  old  messuage,  and  build- 
ings on  the  land  in  repair,  and  to  repair  9uch  othet 
messuage  or  buildings,  as  should  during  the  term  he 
built  on  the  premises.  The  court  upon  the  whole, 
thought  that  this  wsb  not  a  building  lease,  under  the 
power,  and  Lord  Chief  Justice  Willes,  said^  that  *'  a 
reasonable  covenant  in  a  building  lease,  must  certainly 
be  meant  of  a  covenant  to  build  :  but  there  was  none 
such  in  this  lease/' 

In  the  case  of  Doe  v»  Sandham  (n),  usual  and  reason- 
able covenants  were  also  required,  and  in  the  lease  the 
lessor  covenanted  that  in  case  of  fire,  &c.  he  or  the 
person  for  the  time  being  entitled  to  the  freehol4»- 
should  rebuild,  or  in  default  thereof,  the  tenant  might 
quit  the  premises  and  be  discharged  from  payment  of 
the  reht.  The  jury  found  the  covenant  to  be  an  un-- 
usual  and  unheard  of  covenant  on  the  part  of  the 
lessor,  and*  the  lease  was  accordingly  determined  to 
be  void  both  at  law  and  in  equity. 

flj  Earl  of  Cardigan  v»  Montagu^     («)  I  Term  Rep.  70$,   supra   p. 

App.  No.  14.  (4)  (7)  (8J.  296. 

(to)  WUles  169. 
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The  construction  is  the  same  upon  any  word  taufa* 
mount  to  the  word  '^  covenants  **  as  "  boons^"  or  the 
like.  This  was  decided  in  the  case  of  the  Earl  of  Car- 
digan V.  Montagu  {a).  The  words  in  the  power  were, 
^'  reserving  ancient^  usual'and  accustomed  rents,  boons, 
heriots  and  services."  And  it  was  determined  that  the 
covenants  formerly  entered  into  were  boons,  and  that 
therefore  leaseis  granted  under  the  power,  in  which  the 
usual  covenants  were  omitted,  could  not  be  supported. 
The  principle  Lord  Chancellor  Hardwicke  rested  upon 
was,  that  the  estate  mu$t  come  to  the  remainder*maa, 
in  as  baieficial  a  manner,  as  ancient  owners  held  it. 

The  omission  of  a  proper  covenant  avoids,  we  have 
seen^  the  whole  lease. .  In  Doe  and  Sandham  (  6),  it  was 
argued  that  the  introduction  of  an  improper  covenant, 
although  it  imported  to  bind  the  freehold,  was  merely 
void,,  and  ought  not  to  affect  the  validity  of  the  lease, 
but  Mr.  Justice  BuUer  observed,  that  this  argument, 
if  it  proved  any  thing,  proved  this,  that  no  lease  exe- 
cuted  under  a  power,  could  be  bad  excq>t  from  the 
omission  of  some  covenant  required ;  because  each  co- 
venant which  is  contrary  to  that  povirer,  might  be  re- 
jected, but  that  would  be  contrary  to  all  the  adjudged 
eases  on  the  subject.  The  lease  must  be  taken  good  or 
bad  on  the  face  of  it.  Now  where  the  lease  on  thf 
face  of  it  imports  to  bind  the  reversion  as  well  as  the  te- 
nant for  life,  inasmuch  as  the  tenant  for  life  has  ex- 
ceeded his  power,  the  lease  cannot  bind  the  reversion, 
and  is,  therefore  void. 

If  a  proper  covenant  be  omitted  the  lease  cannot  be 
suppprted^  because  the  leiisee  has  of  his  own  aocord  done 

(«)  App.  No.  14.  {I')  Vide  Supra. 
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that  which  he  ought  to  have  coyenanted  to  do :  quod 
initio  non  valtty  tractu  temporis  non  convaUscet,  there- 
fore^  if  a  covenant  to  build^  be  wrongfully  omitted^  it 
is  DO  argument  in  favour  of  the  lease^  .that  the  lessee  has 
actually  covered  the  estate  with  buildings  (c). 

It  remains  only  to  observe^  that  where  usual  cove* 
nants  are  required^  they  must  be  expressly  inserted :  a 
lease  with  a  clause  in  the  very  words  of  the  deed 
would  not  be  good^  nor  could  it  be  aided  by  any  spe- 
cial verdict,  finding  what  the  usual  covenants  are  [d). 

<c)  Jonef  V.  ^muj,  Willes  \€qi       (dJSot^  Cha.  Rep.  76.     . 
and  see  OooperT.  Dtnoc,  4  Bro.~ 
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No.  L 
Case  in  the  reign  of  H^ixnr  Vllth  (a). 

This  case  first  came  on  in  the  lith  Henry  VII-  and  is  the  last 
case  reported  in  that  year.  In  the  King's-bench  the  case  waa 
4uch  :  A  man  had  certain  feoffees  in  his  land  to  his  use^  and 
made  his  wiil^  and  wills  that  his  lands  shall  be  sold  after  the 
death  of  one  A,  whom  he  willed  to  have  the  profit  during  his  life  ; 
which  feoffees  have  enfeoffed  others  to  the  use  to  perform  the  will 
of  the  testator ;  and  if  the  second  feoffees  shall  sell  the  land  or 
not,  that  was  the  matter,  Kings,  semblcy  that  the  second  feof- 
fees may  well  sell  the  land. 

This  case  came  on  again  in  Trinity  term,  in  the  15th  of  Henry 
VII.  and  is  in  the  year-book^  fo.  lib.  A  man  enfeoffs  A  and 
B  upon  trust,  and  afterwards  he  makes  his  will^  and  recites  that 
A  and  B  were  seised  to  his  use,  and  that  his  will  is,  that  the 
said  A  and  B  should  make  an  estate  to  his  wife  for  the  term  t>f 
h^r  life,  and  the  remainder  to  his  son  and  heir,  and  to  the  heirs 
of  his  body  begotten.  And  if  the  son  should  die  without  heirs 
of  his  body,  then  his  will  was,  that  the  aforesaid  feoffees  should 
alien  th§  said  land^  and  that  the  money  arising  thereby  should  be 
distributed  for  his  soul.  Then  the  feoffor  died,  and  the  feoffees 
make  a  feoffment  over  to  the  same  use,  and  declare  their  will 

(a)  Fide  supra,  p.  53. 
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that  the  second  fcoflees  shall  act  according  lo  ihe  first  wUl^  fcc. 
And  the  wife  dies,  and  the  son  of  the  first  feoffor  dies  without 
heir^^and  the  second  feoffees  alien  the  land  to  a  stranger  in  fSef, 
and  if  this  alienation  was  good  or  not,  that  is  the  matter.    Per 
Redsy  justice.    It  .seems  to  nie  that  the  second  feoffees  cannot 
make  an  alienation  according  to  the  will  of  the  first  feoffor;  for 
the  will  of  the  man  ought  to  be  taken  according  to  the  intent  of 
him  who  made  the  will,  and  according  to  the  law  of  the  land; 
for  if  a  man  makes  his  will,  that  the  land  of  which  he  was  seised 
shall  be  sold  and  aliened  to  I.  S.  after  his  death,  8cc.  and  then 
dies  seised,  there  his  will  shall  not  be  performed,  because  his 
will  is  contrary  to  the  law  of  the  land,  to  make  a  will  of  land  of 
which  he  was  seised,  and  died  seised  :  quod  fuit  ctmcessum  per 
Trenudle*    And  so  if  a  man  has  feofiees  upon  confidence  in  his 
land,  and  makes  his  will,  that  one  I.  S.  shall  alien  his  land,  and 
there  is  no  such  person  in  rtrum  nahira^  there  his  will  is  void, 
because  no  other  man  can  sell  that ;  and,  for  that  reason,  the 
feoffees  shall  be  seised  to  the  use  of  the  heir,  &c.  because  it  ap- 
pears by  the  will,  that  no  other  man  shall  interfere  with  the 
alienation.     And  so  also  if  a  man  has  feoffees  in  his  land,  and 
makes  his  will  that  I.  ff .  shall  alien  the  land ;  there,  if  I.  N.  dies 
without  heir,  his  executors  shall  not  alien,  because  that  is  not 
warranted  by  the  will 5  but  the  feoffees  shall  remain  seised  to  tbe 
use  of  the  heir  of  the  first  feoffor.    And  so  it  is  where  be  names  tbe 
feoffees  from  the  first  in  the  will,  and  then  he  says,  the  aforesaid, 
&c.  feoffees  shall  alien  the  land  for  bis  soul :  the  authority  is  solely 
given  to  them,  and  their  executors  cannot  alien  this.    But  if 
these  feoffees  make  a  feoffment  over  to  the  same  use,  yet  the  first 
feoffees  may  alien  the  land  according  to  the  will  of  the  first  feof- 
for :  qtuodjvXi  concessum  per  Fhievx  et  Tremaile.    And  also  the 
^second  feoffees  may  alien  the  land  by  the  commandment  of  tbe 
first  feoffpes,  and  that  is  good,  for  it  is  the  sale,  and  the  aliena- 
tion  of  the  first  feoffees  in  law.    And  no  one  will  deny,  that  tbe 
second  feoffee^  cannot  alien  the  land  during  the  life  of  the  first 
feoffees,  if  it  be  not  by  their  commandment  5  so  that  it  be,  in 
fact,  their  alienation ;  and  by  consequence  no  more  can  they  sell 
after  the  decease  of  the  first  feoffees.   TremaUe  to  the  same  pur- 
pose. 
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pose.  And  there  is  a  diversky  where  the  will  is,  that  the  alienation 
shall  be  made  to  a  person  certain ;  and  where  it  is,  that  the  alien- 
ation shall  be  made  generally :  for  if  the  will  was,  that  the  afore- 
said feoffees  alien  to  one  I.  S. ;  there.  If  tiaey  make  a  fcofihient 
over  to  the  same  use,  yet  the  second  feoffees  shall  make  this 
alienation,  for  there  is  in  a  manner  an  use  to  I.  S.  quodfidt  con^ 
cessujihy  per  Rede  et  Firuntx.    But  when  the  will  is,   that  the 
aforesaid  feofiees  shall  alien,  there  the  authority  is  solely  given 
to  them :  for  if  his  will  was,  that  bis  executors  shall  alien  his 
lands,  although  they  refuse  to  alien,  yet  the  feoffees  cannot  alien. 
So  if  his  will  was,  that  the  feoffees  shall  alien,  and  they  will  not, 
but  die,  yet  the  executors  cannot  alien*  And  so  it  is  here.   Fhmut 
chief  justice,  to  the  same  purpose.    And  so  if  a  man  makes  not 
a  will,  the  common  law  makes  a  will  for  every  man,  as  to  his 
lands  and  his  goods>  and  that  is,  so  that  the  heir  shall  have  the 
land,  and  the  ordinary  the  goods.    But  if  a  man  is  desirous  that 
his  land  shall  be  aliened  in  another  manner  to  that  which  the 
common  law  ordains,  then  the  common  law  suffers  him  to  make 
his  will  of  them.    And  every  will  which  a  man  makes  ought  to 
be  construed  and  taken  according  to  the  purport  of  the  words ; 
or,  as  it  may  be  implied  and  understood  by  the  words,  what  his 
iutent  was.    Therefore  here,  when  he  recites  the  names  of  the 
feoffees,  and  then  says  that  the  aforesaid  feoffees  shall  alien^  &c 
there  it  is  as  much  as  to  say  in  effect  that  no  other  shall  alien 
except  them.     And  if  the  will  was,  that  the  aforesaid  feoffees 
should  alien  within  the  two  years  next  ensuing,  if  they  do  not  do 
SO9  they  cannot  do  it  afterwards,  but  the  heir  of  the  feoffor  shall 
h^ve  the  land  for  ever.    And  if  a  man  makes  his  will  that  I.  S. 
shall  have  his  land  in  perpehmm  for  his  life,  there  by  that  htt 
shall  only  have  it  during  his  life;  for  these  words  ^^  during  his 
life/'  abridge  the  interest  given  before.    And  so  here,  when  he 
says  the  aforesaid  feoffees  shall  alien,  there  no  other  can  have  that 
ppwer,  but  only  them.    And  there  is  a  diversity  where  the  power 
given  to  the  feoffees  is  annexed  to  the  land,  and  where  not ;  for 
if  the  will  be,  that  the  aforesaid  fepffees  shall  make  an  estate 
oyer  to  a  certain  person  for  Cjcrtaiu  years^  there,  if  they  make 
feoffment  oyer  to  the  same  use^  the  first  feoffors  cannot  do  that, 

for 
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for  that  power  is  a  thing  annexed  to  the  land,  which  no  one  can 
I   do  but  he  who  has  the  land.     But  here  the  will  was^  that  the 
aforesaid  feoffees  shall  alien  the  land^  Sec.  and  that  may  w«dl  be 
done  after  the  feoffin^ixt*  made  by  themselves  to  the  use ;  and 
therefore  their  power  is  nut  determined  by  their  feoffment.     And 
if  a  man  has  feoffees  upon  confidence  in  his  land,  and  makes  his 
will  that  his  feoffees  shall  alien  his  land  to  pay  his  debts^  there 
the  creditors  shall  compel  the  feoffees  to  alien,  &c.  quodfuit  com^ 
cessum  per  Rede  et  TremaiU*    And  so  if  the  will  was,  that  a 
stranger  shall  alien  this  land  to  one  I.  S.  there  I.S.  shall  compd 
this  stranger  by  subpcena  to  alien  this  land  to  bim ;  and  the  fcoU 
fees  cannot  alien.     But  if  the  will  was,  that  the  feoffees  shall 
alien  his  lands  for  money  to  distribute,  &c.  (in  pios  ususj,  there 
no  man  can  compel  them  to  make  an  alienation,  &c.;  for  do 
one  is  damaged,  although  the  land  be  not  aliened,  &c. ;  and  so 
there  is  a  diversity,  quodfuit  concessum^    And  if  a  man  has  kai^ 
fees  upon  confidence,  and  makes  a  will  that  his  executors  shall 
alien  his  lands,  there  if  the  executors  renounce  adminislraiioo  of 
Ihe  goods,  yet  they  may  alien  the  land,  for  the  will  of  land  is  not 
a  testamentary  matter,  nor  have  the  executors  to  interfere  in  this 
will,  except  so  far  as  a  special  power  is  given  to  them.    And  if 
a  man  has  feoffees;  in  his  land,  and  makes  his  will  that  his  execu-t 
tors  shall  sell  his  land,  and  then  he  does  not  make  executors, 
there  the  ordinary  shall  not  meddle  with  the  land  nor  the  adini- 
nistrator  neither,  for  the  ordinary  has  only  to  n>eddle  with  testa- 
mentary matters,  as  of  goods ;  and  consequently  no  more  can 
the  administrator,  who  is  but  his  deputy.     And,  therefore,  it  was 
lately  adjudged  in  the  Exchequer  chamber  by  all  the  judges  of 
England,  that  if  a  man  makes  a  will  of  his  lands,  that  his  exe- 
cutors shall  sell  the  land,  and  alien,  &c.  if  the  executors  renounce 
administration  and  to  be  executors,  there  neither  the  administra- 
tors nor  the  ordinary  can  sell  or  alien,  &c.;  quod  nota.     Quod 
fiiit  conressum  per  Rede  et  Tremailey  for  good  law.     And  if  a 
man  makes  his  will  that  his  executors  shall  alien  his  land,  with- 
out naming  their  proper  names,  if  they  refuse  the  administration 
and  to  be  executor?,  yet  they  may  alien  the  land :  quiodfyit  coih 
cessurn  per  Flneux  et  Tremaile  for  clear  law :  Rede  nan  didixit. 

And 
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And  if  a  man  makes  his  will,  that  his  land  which  his  fcoffces 
have,  shall  be  sold  and  aliened^  and  does  not  say  by  whom,  there 
his  executors,  shall  alien  that,  and  not  the  feoffees,  per  Rede, 
TremaUe,  et  Frowik.  Fhmut  said  notijfing  to  this  this  day ;  but 
the  day  before,  he  in  a  manner  affirmed  this.  Conisby  said 
that  the  feoffees  shall  alien  this,  for  they  have  the  confidence 
placed  in  them,  &c.  But  this  was  denied,  for  executors  have 
much  greater  confidence  placed  in  them  than  the  feoffees  have, 
for  the  money  to  arise  by  the  sale  of  the  executors,  shall  be  assets 
in  their  hands,  and  therefore  they  shall  sell.  Fineux,  Rede  et 
Tremaile  said,  that  if  a  man  makes  bis  will  that  his  feoffees  shall 
alien  his  land^  before  the  alienation  the  heir  may  take  the 
profits,  and  they  are  seised  to  his  use  \  and  if  an  alienation  be  not 
piade  by  them,  the  heir  shall  have  the  land  for  ever,  &c. 


No.  11. 

Appointment  and  Release  to  uses  to  bar  doiver  (h) . 

THIS  INDENTURE  of  four  parts  made  the  loth  day  of  Fe- 
bruary  in  the  48th  year,  &c.  and  in  the  year  of  Lord  1808. 
Between  John  Smith  of  &c.  of  the  first  part,  Thomas  Brown  of 
&c.  of  the  second  part,  William  Taylor  of  8cc.  of  the  third  part, 
and  Samuel  Williams  of  5cc.  of  the  fourth  part.  Whereas, 
hy  indentures  of  lease  and  release,  bearing  date  respectively  the 
first  and  second  days  of  September  1 804  3  the  release  being  made 
or  expressed  to  be  made,  between  Richard  Sims,  gentleman,  and 
Mary  his  wife,  of  th«  first  part,  the  said  John  Smith  of  the  se- 
cond part,  and  the  said  Thomas  Brown,  of  the  third  part,  and 
by  a  fine  sur  conuzance  de  droit  come  ceo,  &c.  duly  acknow- 
ledged and  levied,  by  the  said  Richard  Sims,  and  Mary  his  wife, 
in  orjas  of  Michaelmas  term,  in  the  44th  year  of  the  reign  of  his 
present  Majesty  in  pursuance  of  a  covenant,  for  that  purpose 
entered  into,  by  the  said  Richard  Sims,  in  and  by  the  said  inden- 

(h)  Fide  supra,  p.  1 56.         ' 
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turc  of  release,  and  by  force  of  a  declaration  of  the  uses  of  ibc 

Slid  fine  in  the  same  indenture,  contained ;  in  consideration  of 

the  sum  of  1000^.  to  the  said  Richard  Sims,  paid  by  the  said 

John  Smith,    the  mefeuagcs,  lands,   and  other  hereditaments, 

hereinafter  particularly  mentioned,  and  intended  to  be   hereby 

appointed  and  released  with  their  appurtenances,  were  conveyed, 

limited  and  assured.    To  such  uses  upon  such  trusts,,  for  such 

intents  and   purposes,  and   with   under,    and   subject  to  such 

powers,  provisoes,  agreemei)ts,  and  declarations,  as  the  said  John 

Smith  should,  by  any  deed  or  deeds,  writing  or  writings,  with  or 

without  power  of  revocation,  to  be  by  him  sealed  and  delivered, 

in  the  presence  oij  and  to  be  attested  by  two  or  more  credible 

witnesses,  from  time  to  time,  direct  limit  or  appoint.     And  for 

default  of,  and  until  such  direction,  limitation  or  appointment. 

To  the  use  of  the  said  John  Smith  and  his  assigns  during  his 

life,  with  a  limitation  to  the  use  of  the  said  Thomas  Brown,  and 

his  heirs  during  the  life  of  the  said  John  Smith,  in  trust  for  him, 

the  said  John  Smith  and  his  assigns  during  his  life,   with  re* 

roainder  to  the  use  of  the  said  John  Smith,  his  heirs  and  assigns 

for  ever.    And  whbreas  the  said  John  Smith  bath  contracted 

and  agreed  with^  and  to  the  said  William  Taylor,  for  the  absolute 

sale,  to  him  the  said  William  Taylor,  of  the  messuages  laodi 

and  other  hereditaments  hereinafter  particularly  mentioned  and 

intended  to  be  hereby  appointed  and  released,  ^ith  thejr  appur* 

tenances,  and  the  fee  simple,  and  inheritance  thereof,  in  posses* 

sion,  free  from  all  incumbrances,   at  or  for  the  price  or  sum  of 

lOOOA    And  whereas  the  said  William  Taylor  is  desircms 

that  the  said  messuages,  Unds,  and  other  hereditaments,  should 

be  conveyed  and  limited  to  the  uses  hereinafter  expressed,  orde* 

dared  of,  or  concerning  the  same.    NOW  THIS  INDENTURE 

WITNESSETH,  that  in  pursuance,  and  part  performance  of 

the  said  agreement,  on  the  part  of  the  said  John  Smith,  and  for 

and  in  consideration  of  the  sum  of  10002.  of  lawful  money  of 

Great  Britain,  to  the  said  John  Smith,  in  hand,  well  and  truly 

paid,  by  the  said  William  Taylor,  at  or  immediately  before  the 

sealing,   and  delivery  of  these  presents,  (the  receipt  of  which 

raid  sum  ol   looo/.  the  said  Jc^n  Smith  doth  hereby  admit 

and 
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and  acknowledge,  and  of^  and  from  the  same,  and  every  part 
thereof  doth  acquit,  release  and  discharge  the  said  William 
Taylor,  his  heirs,  appointees,  executors,  administrators  and  as« 
$igns  for  ever  by  these  presents),  and  pursuant  to,  and  by  force 
and  virtue,  and  in  exercise  and  execution  of  the  power  or  autho- 
rity to  him  for  this  purpose,  given  or  limited  by  the  hereinbefore 
in  part  recited  indenture  of  release,  and  the  fine  levied  in  pur- 
suance thereof,  and  of  every,  or  any  other  power  or  authority, 
^in  any  wise  enabling  him  in  this  behalf ;  He  the  said  John  Smith 
doth  by  this  present  deed  or  writing,  by  him  sealed  and  delivered, 
in  the  presence  of  the  two  credible  persons,  whose  names  are 
intended  to 'be  hereupon  indorsed  as  witnesses,  attesting  th^ 
sealing'and  delivery  of  these  presents  by  him  the  said  John  Smith, 
Direct,  limit  and  appoint.  That  the  messuages,  lands,  and  other 
hereditaments,  hereinafter  particularly  mentioned,  and  intended 
to  be  hereby  granted  and  released  with  their  appurtenances, 
Shall  henceforth  go,  remain  and.be,  To  the  uses  upon  and  for 
the  trusts,  intents  and  purposes,  and  with  under  and  subject 
to  the  powers,  provisoes,  agreements  and  declarations,  hereinaften 
expressed  or  declared,  of  or  concerning  the  same.  AND  THIS 
INDENTURE  ALSO  WITNESSETH  that  in  purvjance  and 
further  performance  of  the  said  agreement,  on  the  part  of  the  said 
John  Smith,  and  in  consideration  of  the  sum  of  lOOoZ.  so  paid, 
by  the  said  WiHiam  Taylor  as  hereinbefore  is  mentioned  j  and 
for,  and  in  consideration  of  the  sum  of  lO^.  of  like  lawful  money, 
to  the  said  Thomas  Brown,  paid  by  the  «aid  William  Taylor, 
at  or  immediately  before  the  sealing  and  delivery  of  these  presents^ 
(the  receipt  whereof  is  hereby  acknowledged)  ;  He  the  said  Tho- 
mas Brown  at  the  request,  and  by  the  direction  of  the  said  John 
Smith,  (testified  by  his  being  «  party  to,  and  sealing  and  de- 
livering these  presents)  ;  Hath  bargained  sold  and  released. 
And  by  these  presents,  doth  bargain,  sell  and  release ;  And  he, 
the  laid  John  Smith,  Hath  granted,  bargained,  sold,  aliened, 
released  an^d  confirmed,  And  by  these  presents,  doth  grant,  bar- 
gain, sell,  alien,  release  and  confirm,  unto  the  said  William 
Taylor  (in  his  actual  possession  now  being,  by  yirtue  of  a  bargain 
and  sale  to  him  thereof  ^ade  bv  the  sai^  John  Smith  and  Tho<i 
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mas  Brown^  in  consideration  of  5s.  each,  by  an  indenture  bearing 
dale  the  day  next  before  the  day  of  the  date  of  these  presents^  for 
the  term  of  one  whole  year  commencing  from  the  day  next  be- 
fore the  day  of  the  date  of  the  said  indenture  of  bargain  andsakj 
and    by  force  of  the  statute  made  for  transferring  uses  to  pos- 
sessions), and  his  heirs,  All,  Sec.    [Parcels  and  general  words.] 
And  the  reversion  and  reversions,  remainder  and  remainders,  year- 
ly,, and  other  rents,  issues,  and  profits  of  all  and  singular  the  mes- 
suages,   lands  and  other  hereditaments    herein-before    granted 
and  released,  or  expressed,  and  intended  so  to  be.     And  all  tHe 
estate,  right,  title,  interest,  inheritance,  use,  trust,  possession,  pro* 
perty,  possibility,  claim,  and  demand  whatsoever,  both  at  law  and 
in  equity  of  them  the  said  John  Smith  and  Thomas  Brown, 
and  each  of  them,  of,  in,  to,  from,  and  out  of  the  same  premises, 
and  every  part  and  parcel  thereof :  Tohayejand  to  hold  the  said 
messuages^  lands,  hereditaments,  and  all  and  singular  other  the 
premises  hereinbefore  granted  and  released,  or  expressed,  and  in- 
tended so  to  be,  with  their  appurtenances,  unto  the  saidWillianiTay- 
lor  and  his  heirs,  to  the  uses,  upon  and  for  the  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  the  powers,  provisoes, 
agreements,  and  declarations  hereinafter  expressed  or  declared,  of, 
or  concerning  the  same  j  Covenant  from  Thomas  Brown  that  he 
has  done  no  act  to  incumber].     And  it  is  hereby  agreed  and  de- 
clared between,  and  by  the  parties  to  these  presents,  that  the  di- 
rection, limitation,  and  appointment,  grant,  releases,  and  coii6r- 
mation  hereinbefore  contained,  and  hereby  respectively  made  as 
aforesaid,  shall  operate  and  enure  to  such  uses,  upon  such  trusts, 
to  and  for  sucK  intents  and  purposes,  and  with,  under,  and  sub- 
ject to  such  powers,  provisoes,  agreements,  and   declarations  as 
the  said  William  Taylor  shall,  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation,  to  be  by  him  sealed 
and  delivered  in  the  presence  of,  and  to  be  attested,  by  two  or 
more  credible  witnesses  from  time  to  time  direct,  limit  or  appoint; 
and  for  default  of,  and  until  such  direction,  limitation,  or  appoiut- 
ment,and  so  far  as  every  or  any  such  direction,  limitation,or  appoint- 
ment shall  not  extend  ;  to  the  use  uf  said  William  Tayloripd  hii 
assigns  during  his  life^  without  impeachment  of  waste  ;  and  after 

the 
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the  determination  of  that  estate  by  forfeiture  or  otherwise  in  his 
lifetime;  to  the  use  of  the  said  Samuel  Williams  and  his  heirs 
during  the  life  of  the  said  William  Taylor,  in  trust  for  him  the 
said  William  Taylor  and  his  assigns  during  his  life,  and  to  -tbil 
the  end  and  intent  tliat  neither  the  present  nor  any  future  wife  of 
the  said  William  Taylor  may  become  entitled  to  dower  out  of,  or 
in  the  said  premises,  or  any  part  thereof;  and  immediately  after 
the  determination  of  the  estate  hereinbefore  limited  to  ihe  said  Sa- 
muel Williams  and  his  heirs  during  the  life  of  the  said. William 
Taylor;  to  the  use  of  him  the  said  William  Taylor,  his  heirs  and 
assigns  for  ever,  i  [Usual  covenants  for  title].     In  witness,  &c. 

No.  III. 

Hele  V.  Bmd.  {c)\ 

\Uh  and  16 th  Marchy  1684. — BY  lease  and  release,  and  by  fine, 
Sampson  Hele  made  a  voluntary  settlement.  In  the  release  was 
contained  the  following  proviso :  ^^  That  if  the  said  Sampson 
Hele  shall  at  anytime  or  times  hereafter  during  bis  life  be  minded  to 
alter  and  make  void  the  uses  limited  to  the  sons  qf  Sampson  Hele 
the  younger,  and  thf ir  issue  male,  and  to  his  own  issue  male, 
and  shall  at  any  time,  or  from  time  to  time  during  his  life,  by 
any  instrument  or  writing  by  him  to  be  sealed,  and  with  his  own 
hand  subscribed  in  the  presence  of  two  or  more  credible  witnes- 
ses, who  shall  write  their  names  as  witnesses  thereto,  signify  and 
declare  the  same,  and  thereby,  or  by  any  other  writing  or  writ- 
ings to  be  by  him  sealed,  and  subscribed,  and  witnessed  as  afore- 
said, shall  limit,  declare,  or  appoint  the  use  of  the  premises  to  any 
other  persons  in  any  other  manner  than  is  before  limited,  and  for 
any  estate  or  estates  in  fee  simple,  fee  tail,  for  life,  or  any  number 
of  years  in  possession,  &c  :  And  any  such  new  limitation  or  ap- 
pointment by  any  other  writing  in  like  manner  to  be  sealed  and 
subscribed  and  witnessed  from  time  to  tiirie,  shall  and  may  revoke 
and  alter,  and  also  make  any  other  limitntionof  the  premises  by 
any  oth^r  writing  in  like  manner  to  be/sealed  and  subscribed  to 

(c)  Vide  supra,  p,  245. 
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any  other  persons,  or  In  any  other  manner,  or  for  any  other  estato 
in  possession,  &c.  and  so  from  time  to  time,  and  so  often  as  the 
said  Sanfp8<jn  Hele,  the  elder,  shali  think  fit."  Then  the  fine 
should  enure  to  the  new  uses. 

5/A  Oc/.  1687 -«^ampson  Hele,  senior,  by  deed  poll,  setting 
forth  in  fuec  verloy  his  said  powers  to  revoke  and  limit  new  uses, 
and  such  new  uses  to  revoke  again,  and  limit  other,  and  referring 
to  such  powers,  did,  according  to  the  said  powers,  revoke  the 
estates  authorised  to  be  revoked,  and  pursuant  to  the  same  potven 
limited  new  uses.  There  was  no  power  of  revocation  in  this 
deed. 

IlM  Oct.  1704. — Sampson  Hele,  senior,  setting  forth  in  like 
manner  his  powers  in  the  first  settlement,  revoked  the  uses  of  the 
settlement,  and  also  those  of  the  deed  poll,  and  by  Tirtue  of  ius 
power  in  the  settlement,  and  of  all  other  powers  limited  new  uses* 

Sd  feb,  17ig.-»— The  cause  to  try  the  validity  of  the  last  revo- 
cation  came  to  he  beard  before  Lord  Chancellor  Harcourt,  when 
•everal  authorities  being  cited,  bis  Jxirdship  took  time  to  consider 
thereof  J  and  a  few  days  afterwards  he  declared  it  was  a  new  casc^ 
and  that  he  did  not  find  any  authority  to  warrant  snch  a  revocft- 
tion,  nor  was  there  any  instance  in  any  of  the  authorities  insist- 
ed on  of  such  power  of  revocation,  but^  he  referred  it  to  the  Judges 
of  B.  R.  for  their  opinion ; 

Whether  the  uses  limited  by  the  deed  poll  of  5th  October 
1687  were  well  reveled  by  the  deed  of  1 1th  October 
l704,  by  virtue  of  the  power  of  revocation  contained  in 
the  deed  of  lOth  March  1684,  or  by  the  recital  of  that 
power  in  the  deed  poll  of  lj587  ? 

lOth  July  17 IS. — Lord  C.  J. Parker^  Powysand  EyrcJusticcr, 
certified  that  they,  with  the  late  Mr.  J.  Powell,  heard  counsel 
upon  the  question,  and  were  all  four  of  opinion  that  the  power 
of  revocation  and  limitation  of  new  uses  in  the  deed  of  March 
1684  was  fully  executed  by  the  deed  poll  of  1687,  and  that  the 
further  power  in  the  deed  of  March  1684  to  revoke  any  new  li- 
mitation  or  appointment  was  void  in  the  creation  a3  to  such  oset 
as  should  afterwards  be  newly  limited,  unless  a  power  o^voca- 
tton  should  be  again  expressly  reserved^  which  they  thod^t  wai 

aot 


J 


APPENDIX.  ,  54A 

liot  done  by  the  recital  of  the  powers  in  the  deed  poll  of  I687, 
and  consequently  that  the  uses  liniitcd  in  the  deed  poll  ^were  not 
revoked  by  the  Jtcd  of  17O-I,  and  that  all  four  were  ready  to  have 
given  their  opinion  accordingly;  but  some  of  the  counsel  for  the 
'  defendant  djsiring  to  be  further  heard,  they  three  (since  the  death 
of  Justice  Powell)  had  heard  counsel  again,  but  saw  no  reason  to 
alter  their  opinions. 

ISM  Jif^/y  1713.— Lord  Harcourt  concurred  in  the  opinion  of 
the  ludire?.  and  decreed  accordin^rlv. 

17' 7. — From  this  decree:  there  was  an  appeal.  The  reason* 
for  the  appellant  wore  signed  by  Northey,  Raymond,  and  Jodrell  ; 
and  they  insii-ud,  1.  That  the  original  power  reserved  to  re- 
voke all  new  uses,  was  valid,  for  the  tntent  of  the  party  ought  to 
be  the  guide  in  these  caseji,  anil  this  intent  was  as  fully  expressed 
by  the  proviso  precedent  to  the  uses  in  the  deed  of  1687,  as  it 
could  ever  be  by  any  jToviso  .>ub?enuont,  which  had  there  been, 
it  was  admitted  the  uses  created  by  the  deed  of  17OI?  would  have 
been  good.  And  C.  Tliat  the  original  powers  were  only  partially 
eye.Hited  byrhe  deed  p'^ll  of  1CS7,  and  the  furihtr  power  to  revoke 
such  new  ur.cs  was  still  sub;^i^ting,  and  such  an  original  existing 
power  had  never  been  determined  before  this  to  be  void.  On  the 
other  hand,  the  only  legal  reason  insisted  upon  by  Powys>and 
Cowpcr,  who  signed  the  rcci^^ns  fov  the  respondent,  was,  that 
if  such  ambulatory  and  cndle-is  powers  of  revocation  (powers 
within  powers,  and  without  precedent  in  the  law)  were  allowed, 
purchasers  and  tharriage  settlements  with  ease  might  be  defeated, 
and  titles  be  rendered  precarious  and  uncertain. 

This  case  was  ably  argued  in  the  house  of  Lords  by  Sir  Thomas 
Powys  and  Sir  Peter  King  for  the  respondents,  and  by  Sir  Edward 
Northey  for  the  appellant. 

Both  sides  insisted  upon  the  resolutions  in  EHgges's  case,  1  Co. 
173,  as  authorities  in  their  favour. 

For  the  respondent,  it  was  argued,  that  the  power  could  be 
exercised  but  once;  and  Ihey  likened  powers  of  this  nature  to 
conditions  at  common  law,  and  that  at  common  law  such  a  coq- 
tinuin|^  condition  as  this  could  not  have  been  created.  They  en- 
larged upon  the  endless  contests  which  a  contrary  doctrine  would 
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introduce^  and  the  dangers  and  frauds  to  which  it  would  subject 
purchasers^  whilst  on  the  other  band  it  was  easy  to  add  a  power 
of  revocation  where  such  was  the  intention.  And  tbey  naoieover 
insisted,  that  as  ^  power  of  revocation  may  be  reserved  toties 
quotikSy  this  power  was  only  tantamount  to  the  usual  power  of 
revocation ;  and  being  once  fiilly  executed  without  a  new  power 
reserved,  v/as  functus  officii. 

On  behalf  of  the  appellant^  it  was  argued^  that  as  the  other 
party  admitted  that  a  power  of  revocation  toties  quoties  might  be 
newly  reserved,  it  was  impossible  to  contend  that  this  power 
which  in  its  first  creation  enabled  such  revocation  toties  quotieSf 
was  invalid.  In  the  cases  which  had  occurred  the  power  was 
single,  and  it  was  therefore  absolutely  necessary  to  reserve  a  new 
power ;  but  in  this  case  the  first  power  prevented  the  necessity 
of  any  future  power. 

It  was  more  consonant  to  the  rule  of  law  to  limit  all  the  usei 
in  the  first  deed  declaring  the  uses  of  the  fine,  9  Co.  9;  and 
this  was  no  greater  stretch  than  a  power  to  appoint  by  will ;  ia 
which  case  the  last  will,  although  there  were  twenty^  would  pre- 
vail, or  a  power  to  appoint  by  the  last  deed  the  donee  should 
execute  in  his  lifetime.  It  was  in  effect  a.  declaration  that  the  last 
uses  he  should  declare  only  should  stand* 

In  answer  to  the  other  objections  it  was  aaid^  that  the  power 
was  only  for  the  life  of  the  owner,  and  so  uses  could  not  be  li- 
mited in  infinitum ;  nor  was  it  dangerous  to  purchasers,  as  the 
future  power  would  be  fraudulent  against  them,  and  every  par* 
chaser  would  take  a  conveyance  of  the  interest,  as  well  as  a  li* 
mitation  under  the  power,  which  would  extinguish  (hefuturt 
power. 

But,  even  admitting  the  weight  of  this  objection,  it  was  forci- 
bly argued,  that  the  recital  of  the  powers  in  the  deed  of  1617  was 
tantamount  to  a  declaration  of  his  intention  that  such  poweia 
should  continue^  and  therefore  amounted  to  a  reservation. 

The  decree  however  was  affirmed  in  the  house  of  Lords.  The 
journals  of  the  house  of  Lords  state,  that  after  hearing  the  judges 
of  the  court  of  King^s  bench  as  to  the  matter  of  lawj  who  conti- 
iimd  of  the  same  opinion  as  was  eeriified  by  tbemi  to  the  %ourt  of 
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Chancery,  and  also  hearing  all  the  other  judges  who  concurred 
in  opinion  with  the  judges  of  the  court  of  King's- bench,  the  ap^ 
peal  was  dismissed  and  the  decree  affirmed  (a). 


No.  IV. 

y  Daniel  v.  Goodwin  (i). 

JExchcquer,  Trinity  term,  8  and  9  Geo.  it. 

Th^  husband,  antecedent  to  the  marriage,  covenanted  with 
his  intended  wife  that  she  should  have  a  power  to  dispose  by  will 
of  her  estate  and  effects.  Subsequent  to  the  marriage,  the  wife 
was  made  executrix  to  the  last  will  and  testament  of  A*  The 
wife  afterwards  made  her  will  of  the  goods  and  effects  she  had  as 
executrix,  and  constituted  B  executor  thereof.  Upon  a  declara^ 
tion  in  prohibition,  and  demurrer  to  the  plea  put  in  to  it^  the 
question  was,  whether  the  spiritual  court  had  a  power  to  grant, 
a  probate  thereof,  or  whether  it  should  not  operate  as  an  appoint-* 
ment  to  be  carried  into  execution  by  a  court  of  equity  j  and  as 
to  this  point,  th^  court  took  this  difference :  where  the  will  sub- 
sisted upon  the  agreement  of  the  parties  antecedent  to  the  mar* 
riage^  there  the  will  is  in  the  nature  of  an  appointment,  which 
is  to  be  carried  into  execution  by  a  court  of  equity ;  but  where 
the  wife  is  made  executrix  to  another  person,  there  the  spiritual 
court  may  grant  a  probate  of  her  will,  for  she  may  continue  the 
executorship  by  constituting  a  person  executor  to  the  first  testa-* 
lor,  and  she  may  by  law  make  a  disposition  of  choses  in  action, 
which  she  was  possessed  oH  as  executrix,  because  in  auter  droit^ 
and  the  spiritual  court  may  prove  such  will  (c). 

(a)  Joum.  Doxp.  Proc.  9  May  1717* 
(i)  ytde  supra,  p.  258. 

(c)  1  Mod.  201 ;    Salk.  308 ;   Vent.  4 ;  6  Mod.  241  i  1  Roll.  Abr. 
<08;  Moor  339;  2  Mod.  1/0. . 
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No.V. 

Manscll  v.  Price  {e). 
At  the  Rolls,  Michaelmas  Term,  9  Geo.  II. 

.  Catherine  Mansei.l,  before  her  marriage  with  Ihc  defen*' 
daiit  Price,  assigned  all  her  personal  estate  due  to  her  by  bond, 
judgment,  &c.  except  lOOOZ.  which  the  defendant  was  to  ha?e 
immediately  to  his  own  use,  in  trust  for  the  defendant  Price,  and 
and  Catherine  his  intended  wife  for  their  lives,  and  the  life  of  the 
survivor  of  tliem,  and  afterwards  that  the  principal  money  ahouU 
be  laid  out  in  land  to  the  use  of  the  heirs  of  the  body  of  Cathe- 
rine by  the  defendant :  and  for  wa::t  of  such  issue  to  the  use  of 
the  survivor  for  ever>  provided  that  Catherine  should  have  power 
at  any  time  during  the  coverture  by  will  or  deed  executed  in  ibe 
presence  of  three  or  more  credible  witnesses,  to  give  or  dispose  of 
any  sum  out  of  the  principal  money  not  exceeding  1500/.  to  such 
persoius  and  uses  as  she  should  limit  and  appoint,  which  should 
be  payable  immediately  after  her  decease  in  case  she  died  without 
issue  by  the  defendant  Price.  Catherine  Price  some  time  dur- 
ing the  marriage  duly  executed  the  power  by  deed  poll  in  the  pre- 
sence of  three  witnesses,  and  thereby,  for  the  natural  aflection  she 
bore  to  her  niece  Catherine  Dawkins,  and  her  eldest  daughter  Ca- 
therine, and  for  the  next  daughter,  her  said  niece  should  have, 
did  give,  grant,  and  dispose  of  the  said  sum  of  1500/.  to  Sir  Ed- 
ward Mansell,  his  executors  and  administrators  immediatelv  after 
her  decease,  if  she  died  without  issue,  in  trust,  that  he  should  pay 
to  Catheriue  the  eldest  daughter  of:her  niece  1000/.  when  she 
should  attain  the  age  of  tvi  tnly-one,  or  marry,  in  case  the  marriage 
should  be  by  consent  of  her  mother ;  but  if  she  should  die  before 
twenty-one,  or  married  without  consent,  that  then  it  should  be 
to  such  uses  as  Catherine  the  niece,  whether  sole  or  covert^by  deed 
or  writing,  should  direct  and  appoint,  except  to  her  husband,  if  she 
should  have  any,  with  or  without  power  of  revocation,  and  the 
•tber  500/.  she  directed  to  be  paid  to  the  next  daughter  of  ber 

(ej  Vide  supra,  p.  2(50. 

niece 


i 


APPBNDI3(.  549 

niece  when  she  should  be  twenty-one,  or  marry,  exactly  under  th« 
same  terms  as  before.  Catherine,  the  niece,  had  afterwards  issue, 
another  daughter,  and  then  Catherine  Price  died  without  issue. 
This  bill  was  filed  by  tlie  guardian  of  the  infant  daughters  to  have 
the  money  paid,  and  to  be  put  out  for  them  to  have  the  interest 
there(>f  immediately.  For  the  defendant  Price  it  was  insisted, 
that  he  was  entitled  to  the  interest  of  the  1500/.  until  the  same 
should  respectively  become  payable,  either  ds  a  resulting  trust  (he 
being  administrator  to  his  wife),  or  part  of  his  right  under  the 
articles  taken  from  him  by  the  execution  of  the  power. 

The  first  cjncstion  wa?,  whether  parol  evidence  could  be  admit- 
ted to  explain  the  intention  of  Catherine  Price,  what  should  be- 
come of  the  interest  till  the  times  of  payment ;  for  if  that  could 
be  admitted,  there  was  sufncicnt  lo  prove  the  husband  should  not 
have  it,  but  that  it  should  go  to  the  same  persons  to  whom  the 
money  was  given  by  the  deed  of  appointment,  and  the  Master  of 
the  Rolls  was  of  opinion  such  parol  evidence  could  not  be  read. 

The. second  question  was,  whether  there  could  be  a  resultmg 
trust  to  the  husband  of  the  interest  of  the  1500/.  till  such  time  as 
it  should  become  respectively  payable  according  to  the  limitaiicuis 
in  the  deed* 

As  to  this,  he  said  this  was  not  the  case  of  a  resulting  trust,  or 
a  trust  originally  created,  but  it  arose  on  a  power  given  and  exe- 
cuted out  of  an  original  thrust,  by  which  it  must  be  considered  as  ^ 
if  it  had  never  been  comprised  in  thatv trust,  because  it  was 
absolutely  taken  out  of  it  by  the  execution  of  the  power.  This 
ca8<e  of  money  differed  from  land  where  there  was  not  a  com  pleat 
disposition,  for  here  was  an  entire  and  full  disposition  of  the  whole 
money,  and  it  differed  also  in  this  respect,  for  land  by  law  was 
always  presumed  to  make  a  profit,  and  tlvc  form  of  all  writs  in  real 
actions  supposes  it ;  but  in  the  case  of  money  it's  otherwise,  for 
its  not  supposed  to  have  any  profit  at  all,  and  the  tiipe  was  when 
it  was  thought  illegal  to  make  a  profit  df  money,  and  the  canon 
law  would  not  suffer  a  usurer  to  make  a  will.  Then  here  is  a 
disposition  of  this  money  to  Sir  Edward  Nfansell,  a  trustee,  by 
virtue  of  the  power  who  is  not  bound  to  put  out  this  inoncy, 
though  h*e  may  be  compelled  according  to  the  judgment  and  di- 
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rcction  of  this  court,  but  of  his  pwn  head  he  has  no  authority  tq 
put  it  out ;  and  fiirfher,  if  a  trustee  not  having  power  did  pot 
out  money,  it  was  at  his  own  risk^^  and  in  that  case  since  he  had 
practiced,  it  had  been  thought  that  such  trustee  putting  out  mo- 
ney without  the  direction  of  the  trust,  or  of  the  court,  should 
have  the  profit  for  the  risk  of  putting  it  out ;  but  now  if  a  trus- 
tee puts  out  money  when  not  warranted  by  the  trust,  he  must  an- 
swer for  ill  security,  and  yet  shall  tot  have  the  benefit,  because  of 
late  it  had  been  easy  and  safe  to  lay  out  such  money  in  govern- 
ment securities  which  this  court  thinks  proper  securities,  having 
an  act  of  parliament  on  its  side.  Then  the  whole  capital  money 
being  in  the  hands  of  the  trustee  entirely  for  the  benefit  of  cestui 
que  trust,  would  draw  the  interest  with  it,  so  he  decreed  there 
would  be  no  resulting  trust  on  this  power  of  appointment. 

No.  VL 

Olservaiums  on  Hills  v.  Downton  (a). 

•'  The  ground  of  my  determination  seems  to  have  been  mis- 
understood. I  was  of  opinion  in  Chapman  v.  Gibson,  that  the 
heirs  being  persons  for  whom  the  testator  was  under  no  natural 
or  moral  obligation  to  provide,  there  was  no  occasion  to  enquire, 
whether  the  heirs  were  provided  for  or  not.  I  did  indeed  say,  in 
that  case,  they  having  parents  alive  whose  circumstances  did  not 
appear,  they  could  not  be  presumed  to  be  wholly  unprovided  for. 
I  found  it  so  often  laid  down,  that  the  court  would  supply  the 
want  of  a  surrender  against  an  heir,  if  he  was  not  wholly  unpro- 
vided for,  and  so  many  dicta^  that  if  he  was  in  that  situation  the 
court  would  not  compel  h'un  to  surrender,  that  I  thought  it  pio« 
per  to  enter  ralher  largely  into  the  consideration  of  the  principles 
upon  which  the  court  acted,  in  supplying  surrenders ;  and  I  col- 
lected the  principle  to  be  this,  that  the  heir  shall  be  compelled  to 
make  good  the  disposition  of  his  ancestor,  if  made  in  dischaige 
of  a  moral  or  natural  obligation,  as  in  favour  of  creditors,  wife 

(a)  Fidesuprog  p.  281. 

and 


i 


APPENDIX.  351 

and  children;  but  still  they  had  not  done  it  where  the  heir,  being  a 
lon^  could  shew  that  if  he  was  compelled  to.  make  that  surrender^ 
the  consequence  would  be  (he  being  a  son  wholly  unprovided  for), 
that  he  would  be  compelled  to  fulfil  the  intentions  of  his  father  in 
discharge  of  a  moral  or  natural  obligation  in  favour  of  a  widow,  or 
of  his  brothers  and  sisters,  when  it  was  manifest  that  he  had  ne- 
glected to  discharge  the  natural  obligation  he  was  under  of  pro- 
viding for  him,  his  eldest  son.  I  admit  that  it  had  been  laid 
down  that  the  court  would  not  enter  into  the  quantum  of  provi- 
sion of  which  it  is  declared  the  father  is  the  proper  judge;  and 
feeling  all  the  difficulties  arising  from  the  exception  so  often 
made  to  the  rule  of  an  heir  wholly  unprovided  foV,  I  shall  be  very 
glad  to  find  that  for  the  future  the  court  may  be  at  liberty  to  get  over 
this  exception  to  the  rule.  But  if  the  case  of  a  son  wholly  unpro  vi- 
ded  for  were  to  come  before  me,  I  should  hesitate,  notwithstanding 
the  great  authority  of  the  Lord  Chancellor,  to  make  a  decree 
against  him^  and  was  very  glad  to  be  relieved  in  the  case  of  Chap- 
man V.  Gibson,  from  the  necessity  of  deciding  upon  that  point, 
it  being  perfectly  clear  that  the  principle  could  not  apply  to  the 
case  of  a  collateral  heir  for  whomjthe  testator  was  not  under  any 
obligation  to^  provide.  "  R.  t,  A. 


No.  VII. 
Leach  V.  Campbell 

Reg.  Lib.  A.  1778,  foK  69B  (a). 

The  power  of  leasing  is  stated  correctly  in  Ambler. 

The  original  bill  stated,  that  Leach  pretended,  that  by  inden- 
ture dated  10th.  March  1739,  Pryce  Campbell,  in  consideration 
of  former  covenants,  and  for  other  considerations  did  demise, 
and  grant  to  Leach,  all  the  mines,  veins,  pitts,  groves,  rakes, 
beds,  and  holes  of  lead,  lead  ore,  and  all  other  mines,  which  were, 
or  should  at  any  time  during  the  demise  be  found  out,  in  or 

fa)  Vide  supra,  p.  297- 
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under  the  lands^  with  full  licence,  to  op:?n  pitts,  See.  and  work 
the  mines,  and  to  mnke  drains,  &c.  with  right  of  way,  to  cany 
away  the  ore,  and  liberty  to  build  forges,  &c.     To  hold  from 
25th  March   1759,  for  26  years,  paying  unto  Prycc  Campbell, 
his  heirs  and   assigns  during  the  continuance  of  the   demise, 
the  8th  tondish  of  all  the  lead,  &c.  which   should   be  got,   the 
lessee  to  cleanse  and  deliver  the  same  on  the  banks,  ererv  three 
months,  or  oftener  if  required.     That  the  defendant  in^i.^tcd  the 
lease  was  good  under  the   power.     But    the  plaintiff  submiited 
that  the  lease  was  absolutely  void,  not  being  authorized  by  the 
power,  for  that  such  power  was  intended  to  extend  to  messuages 
or  lands  only,  and  not  to  mines  as  appeared  from  the  condition 
of  the  said  power,  that  there  should  not  be  contained  in  any  lease, 
any  clause,   whereby  any  power  should  be  given  t?>  any  lessee 
to  commit  waste,  which  condition  could  not  be  complied  with 
in  a  lease  of  mines,  a  restraint  from  commis«;ioa  of  v'#st^,  biing 
totally  inconsistent  and  contradictory  to  a   learjc-  of  mines,  asid 
the  plaintiff  aKo  submitted,  that  if  the  power  sliould  be  coustruc-d 
to  extend  to  mines,  yet  the  lease  was -not  uitiiln  the  power, 
for  the  lease  being  made  for  twenty-six  years,   was  made  fi)r  a 
longer  term  than  the  power  authorized,  which  was  only  twenty- 
one  years.     And  that  the  lease  being  dated  the  I3th  of  March 
1759,  and  il  being  expressed.  Leach  should  enjoy  the  premises 
from  the  25th  of  that  month,  the  same  was  in  reversion,  whereas 
the  power  declared,  that  the  leases  should  be  in  possession  only. 
And  that  the  reserved  rent  was  not  thereby  made  incident  to 
the  reversion  of  the  premises,  as  was  required  by   the  terms  of 
the  power,  but  was   made  payable  to  Campbell,  his  heirs  and 
assigns.   And  also  that  such  rent  was  not  a  yearly  rent,  nor  was  it 
tbe  most  improved  rent  which  at  the  time  of  the  lease  could  be  got 
for  the  mines.     The  rent  ought  to  have  been  a  4th  instead  of 
the  8th,  in  corroboration  of  which  the  produce  of  the  mines  was 
stated,  and  it  was  insisted  that  Leach  deceived  Campbell,  the 
lessor  who  relied  on  his  information. 

The  answer  admitted  the  lease  to  be  in  effect  as  stated.  Leach 
stated  that  he  had  opened  no  new  mines  since  the  death  of 
Campbell,  or  the  making  of  the  leasc^  he  insisted  upon  his  right 
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to  the  open  mines  at  the  time  of  the  lease,  which  had  been 
worked  by  hiin  from  1743,  under  a  lease,  for  twenty  one  years 
at. a  great  expencc.  And  he  submitted  that  the  parties  intended 
the  power  to  extend  to  mines  as  the  mines,  were  at  the  time  of 
the  maniage,  and  many  years  before,  in  his  possession. 

He  stated,  that  he  being  in  possession  of  a  lease  for  twenty-one 
years,  commencing  on  the  8th  June  .1753,  ending  in  June  1764, 
P.  Canipbi'll  agrct'J  Vo  add  twenty-one  years  to  his  term.  By 
the  Iccise  for  twenty-six  years,  the  term  of  twenty- one  years 
within  a  few  month?,  was  added  to  the  then  subsisting  term. 

He  insisted  that  the  rent  was  incident  to  the  reversion,  that 
the  reservation  qiiarterly,  or  oftener  was  more  beneficial  than 
being  reserved  yearly,  and  that  the  rent  was  the  best  that  could 
begot.  That  after  the  lease  of  l759,  and  with  a  view  to  his  en* 
joying  for  twenty-six  years,  he  laid  out  large  sums  in  making 
levels,  8cc.  from  several  of  which  he  had  yet  received  no  advan- 
tage, although  between  the  25th  of  March  1759>  and  the  15th 
of  June  1771,  he  had  paid  above  33,OO0l.  in  making  and  repair- 
ing the  works. 

He  likewise  stated  that  in  1763,  he  agreed  to  erect  smelting 
works  upon  the  waste  lands  of  Pryee  Campbell  near  the  mines, 
and  made  proposals  to  Campbell,  for  taking  a  longer  term 
in  them  than  he  had  in  the  mines,  or  that  a  compensation 
should  be  made  for  them  at  the  end  of  the  leasp  of  the  mines.  . 
P.  Campbell  after  considering  the  proposals,  did  by  letters  to  the 
defendant  in  1763  declare  that  he  would  by  all  means  have  the 
works  go  on,  and  that  as  he  should  not  grant  any  lease  of  that 
for  a  longer  term  than  the  mines,  it  was  but  reasonable  that  * 
sum  should  be  agreed  upon,  to  be  paid  to  the  defendant,  upon 
the  expiration  of  the  said  term,  the  works  being  left  in  good 
repair,  and  the  tools  to  be  bought  by  appraisement,  and  that  if 
the  mill  was  left  in  perfect  good  repair,  he,  P.  Cmiapbell,  should 
think  what  the  defendant  demanded,  half  of  the  sum  laid 
out  in  building  it^  not  at  alNjn reasonable,  and  that  the  defendant 
would  always  find  him  vQvy  ready  to  do  what  he  thought  was  so; 
and  P.  Campbell  intimated  his  intention  of  becoming  a  partner 
which  he  afterguards  deciiqed*    That  in  consequence  of  the  tease 
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made  by  the  trustees  of  the  estates,  devised  to  them,  to  the  uses, 
&c.  in  the  will ;  and  immediately  after  such  sctilement,  to  limit 
the  same  to  his  wife  for  her  life,  in  case  she  should  survive 
him  for  her  jeinture,  and  that  he  and  his  wife,  as  ^oon  as  they 
should  become  seised  of  ihe  said  estates  for  their  lives^ 
wouW  by  fine,  &c..  convey  the  same  to  the  use  of  Belchicr, 
or  as  he  should  appoint,  for  the  lives  of  Alcyn  and  iiis  wife,  and 
the  survivor  of  them  :  in  consideration  whereof,  Bclchier  cove- 
nanted to  pay  the  following  annuities,  &c.  viz.  to  the  wife,  for 
the  joint  lives  of  her  and  her  huaband  an  annuity  of  60/.  for  her 
separate  use,  an  annuity  of  60/.  per  annum  to  Aleyn  it  he  should 
survive  his  wife,  and  lOO/.  a-year  to  the  wife  if  she  should  sur- 
vive him,  and  to  the  wife'n  son  by  a  former  huiband  100  guineas 
at  twenty-one,  and  5L  a-year  in  the  mean  time  for  maintenartce. 
A  settlement  was  afterwards  executed  by  the  trustees,  and  Altyn 
limited  the  estates  to  his  wife  for  her  life  under  the  power,  sub- 
ject to  the  mortgage  made  by  the  trustees  to  Belchier,  and  after- 
wards Aleyn  and  his  w^ife  conveyed  their  life  estates  by  a  fine  to 
a  trustee  for  Belchier.  Belchier  insisted  that  the  settlement  was 
a  good  and  effectual  settlement,  and  was  made  upon  a  good  and 
valuable  consideration  and  was  not  void,  and  that  he  was  cniiilcd 
tb  the  benefit  of  it. 

The  remainder'^man  stated,  that  lie  was  advised,  that  in  case 
the  power  of  jointuring  was  executed  by  Fxiward  Aleyn  for  any 
other  purpose  than  for  a  fair  jointure  for  his  wife,  such  execution 
was  contrary  to  the  intention  of  the  testator,  and  a  fraud  upon 
the  remainder-man. 

It  was  decreed,  '^  that  the  deed  of  appointment  was  not  to  be 
supported  in  this  court  any  further  than  to  charge  the  premises 
with  the  annual  sum  of  100/.  agreed  to  be  paid  by  the  deed  of  1st 
August  to  Jane  Aleyn  the  wife  of  Edmund,"  and  directions  were 
given  accordingly. 


N«, 
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No.  X. 

Scroggs  V.  Scroggs. 
Reg.  Lib.  B.  1754,  foL  496  (a). 

The  trust  in  the  agreement  before  marriage  was  ^'  to  permit 
euch  son  or  sons  oF  their  bodios,  and  the  heirs-male  of  sucb  sons, 
to  receive  the  rent9  during  all  such  time  as  the  trustees  should 
have  in  the  premises,  as  the  ptaintift's  father,  together  with  the 
trustees  or  the  major  Bart  of  them,  or  together  with  the 
survivor  of  them  should  appoint."  By  the  settlement  the  eldest 
son  was  in  every  event  to  have  1 OOL  a-year,  and  children  were 
substituted  for  sons.  The  settlement  was  executed  when  the 
plaintiff,  the  eldest  son,  was  two  and  one-half  years  old,  and  he 
had  lost  his  sight.  The  plaintiff  stated  that  his  father  wanted 
him  to  sell  his  reversion,  w  hich  he  would  not  do,  and  that  then 
the  father  made  a  bargain  with  the  second  son,  to  whom  he  ap- 
pointed: That  the  fa:her  represented  tc  tlfe  trustee  that  the  eldest 
son  had  threatened  to  sell  his  reversion,  and  was  very  undutiful, 
fcc.  The  plaintiff  insisted  that  the  variation  in  the  settlement,  as 
thtre  was  then  no  other  son,  and  he  had  lost  his  sight,  was  to  war- 
rant an  appointment  to  a  daughter  in  case  there  was  no  other  son. 

The  father  and  mother  dcilied  any  knowledge  of  the  variation, 
and  stated  the  disorderly  life  of  the  son,  and  his  marriage  to  a 
woman  of  no  fortune.  The  father  stated  that  he  appli<sd  to  his 
son  to  join  in  the  sale  of  the  estate  for  his  own  benefit. 

The  father's  answer,  in  which  he  represented  the  Duke  of  So- 
merset, the  surviving  trustee,  as  a  perfectly  consenting  party  to 
the  appointment,  was  flatly 'contradicted  by  the  Duke  himself, 
who  stated,  that  he  believed  that  the  father  had  misrepresented 
the  son  to  him,  and  that  if  he  had  been  apprised  of  alt  the  cir- 
cumstances, he  would  not  have  executed  the  appointment. 

There  appeared  to  be  a  dispute  between  the  father  and  eldest 


(rt)  ride  supra,  p.  330. 
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8on  about  another  estate;  belonging  to  the  sotT^  of  whieh  the  £a^ 
ther  bad  received  the  rents  during  the  son's  minority. 

It  was  decreed,  ''  that  the  deed  of  appointment  be  set  aside, 
and  that  it  be  delivered  up  to  the  plaintiff  to  be  cancelled,  and 
that  neither  the  defendant  Edward  Scroggs  (the  second  son)  nor 
any  of  his  issue  do  insist  on  or  raake  use  of  the  deed  of  appoint- 
ment, or  the  contents  or  operation  of  it,  in  any  court  of  law  or 
of  equity ;  and  his  Lordship  doth  declare,  that  the  settlement 
executed  after  the  marriage  hath  unwarrantably  departed  from 
the  marriage  articles,  by  limiting  the  estate  to  the  use  of  such 
tluld  or  children  as  should  be  appointed,  instead  of  limiting  the 
same  to  such  son  or  sons,  8cc.  and  that  the  same  ought  to  be  rec- 
tified ;  and  his  Lordship  ordered  a  new  settlement  to  be  execoted 
accordingly,"  and  the  father  was  decreed  to  pay  the  costs* 

,      1^0.  XL 

Phelp  V.  Hay  (a). 
Rolls,  1 8th  May  1 778. 

14rt  March  1747, — ^By  the  agreement  made  previously  to  the 
marriage  between  the  Rev.  Abraham  Phelp  and  Ayliffe  Tufton, 

After  reciting,  thdt  upon  the  treaty  for  the  marriage  it  wsi 
agreed  that  Ayliffe  Tufton  should  have  power,  as  well  before  as 
after  such  marriage,  either  to  make  an  absolute  sale  of  her  lands 
and  chattels^  and  with  the  monies  raised  by  such  sale  to  purchase 
pther  lands  and  chattels  any  where  in  Elngland,  and  convey  unto 
the  trustees  therein  named^  their  heirs,  executors,  &c.  or  imto 
such  other  persons  as  the  said  Ayliffe  Tufton  and  her  mother 
should  nominate,  as  well  all  such  lands  and  hereditaments  wherein 
the  said  Ayliffe  Tufton  then  had  an  estate  of  freehold  or  inheri- 
tance in  fee  simple  or  fee  tail,  or  for  terms  of  years,  or  otherwise 
howsoever,  as  also  such  lands  and  chattels  which  might  be  pur- 
chased as  aforesaid^  to  add  for  the  use  and  benefit  of  the 


fa}  Vidt  supra,  p,  S57>  869, 
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Abraham  Phclp  and  Ayliffe  Tufton  and  the  iisue  of  their  two  bo- 
dies in  such  manner  and  form^  and  by  and  after  such  rates,  shares, 
and  proportions  either  jointly  with  the  said  Abraham  Phelp,  or 
alone,  separate^  and  apart  from  him  as  the  said  Ayliffe  Tufton 
should  think  proper  and  fit  to  do. 

9th  and  10/ A  February  1749- — ^By  indentures  of  lease  and  re- 
lease, and  by,  a  fine,  Mr,  and  Mrs.  Phelp  (the  marriage  having 
been  solemnized)  conveyed  her  6th  part  of  certain  real  estates  unto 
Sir  George  Hay,hisheirs  and  assigns  forever,in  trust  neverthele9S,to 
the  use  of  the  said  Abraham  Phelp,  and  Ayliffe  his  wife,  and  their 
assigns  during  their  lives,  and  the  life  of  the  longer  liver,  remain- 
der to  the  use  of  such  person  and  persons,  and  for  such  estate  and 
estates  as  the  said  Ayliffe  Phelp  should  in  manner  thereby  re« 
quired,  appoint ;  and  in  default  of  such  appointment,  in  trust  to, 
and  for  the  use  of  the  right  heirs  of  the  said  Ayliffe  Phelp  for  ever. 
Note. — The  fine  was  declared  to  be  to  the  use  of  the  said  Sir 
George  Flay  and  his  heirs,  in  trust  nevertheless,  to,  for,  and 
upon  tlie  uses  and  trusts  before  expressed. 

l$th  Feb.  1755. — By  an  indenture  between  Ayliffe Phelp^  then 
the  widow  of  the  said  Abraham  Phelpof  the  one  part,  and  the  said 
Sir  George  Hay  of  the  other  part.  After  reciting  the  articles 
of  14th  March  1747,  and  the  indentures  of  the  9th  and 
loth  of  February  17*9,  and  the  fine  levied  accordingly.  And 
also  reciting,  that  by  the  indenture  of  release,  a  greater  power 
was  given  to  the  said  Ayliffe  Phelp  of  disposing  and  limiting  her 
said  lands  and  estates  than  was  given,  or  intended  to  be  given,  to 
her  by  the  said  articles  made  previous  to  her  marriage,  it  being  the 
intention  of  such  articles,  and  of  the  parties  thereto,  that  the  said 
Ayliffe  Phelp  should  limit,  settle,  and  assure  her  said  lands  and 
estates  unto,  and  upon  the  issue  of  the  bodies  of  them  the  said 
Abraham  Phelp  andAylifTe,  in  case  they  should  have  any  such; 
and  the  said  Ayliffe  Pholp  having  then  three  children  by  the  said 
Abraham  Phelp,  to  wit,  Charles  Tufton  Phelp  her  eldest  son,  Jane 
Phelp  her  daughter, and  James  Phelp  her  youngest  son,  it  is  witnes- 
sed,  that  for  the  settling  and  assuring  the  said  sixth  part  of  the  said 
premises  upon  the  children  and  issue  of  the  said  Ayliffe  Phelp  by 
the  said  Abraham  Fhtlp,  according  to  the  said  articles  of  agree* 
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mcnt,  the  said  Ayliffe  Phelp,  by  virtue  of  the  power  unto  her  givcri, 
as  well  by  the  marriage  articles  as  by  the  indenture  of  Release,  did 
grant,  limit,  direct,  and  appoint  that  the  said  Sir  George  Hay,  and 
his  heirs,  should  from  thenceforth  stand  seised  of  the  said  undivided 
sixth  partof  the  said  premises,  and  that  the  sai3  fine  and  the  uses  there- 
of should  enure  to  the  useof  the  said  Ayliffe  Phelp  and  her  assigns  for 
life,  remainder,  to  the  use  of  the  said  Charles  Tufto:i  Phelp,  James 
Phtlp,  and  Jane  Phelp,  or  to  any  or  either  of  them,  their,  his,  or 
her  heirs,  and  assicrns  in  such  manner  and  form,  and  by  and  af- 
tcr  such  rates,  shares,  and  proportions,  and  charged  and  charge- 
able with  such  sum  aiul  sums  of  monev,  unto  and  anionjr^t  any 
or  either  of  them  the  said  Charles  Tufton  Phelp,  JameS  Phelp, 
and  Jane  Phelp,  and  at  such  lime  and  times  as  she  the  said  Ayliffe 
Phelp  should  by  any  deed,  or  by  her  will  to  be  duly  executed  in 
the  pre?ence  of,  and  attested  by  three  or  more  credible  witnesses, 
give,  grant,  devise,  limit,  direct  or  appoint ;  and  for  want  of,  and 
in  default  of  such  appointment,  to  the  use  of  ihe  said  Charles 
Tufton  Phelp,  James  Phtlp,  and  Jane  Phelp,  and  his  an'd  their 
several  and  respective  heirs  and  assiijns  as  tenants  in  commoD, 
and  not  as  joint  tenants. 

Charles  Tufton  Phelp  died  underage,  and  without  issue. 

i^th  May  1172. — The  said  Ayliffe  Phelp,  by  her  will,  duly  executed 
dcclaredherwillandmeaningto  be,  and  she  did  thereby  by  virtue  of 
the  proviso  aforesaid  direct  and  appoint,  that  the  said  Sir  George 
Hay  should  stand  seized  of  the  said  sixth  part  of  the  said  estates,  ia 
trust  by  mortgage  to  raise  and  pay  thereout  to  testatrix's  daughter, 
Jane  Phelp,  her  executors,  administrators,  and  assigns,  within  six 
months  after  testatrix's  decease,  the  sum  of  2000/.  and  subject 
thereto,  to  the  use  of  the  said  testatrix's  son  James  Phelp,  and  his 
assigns  for  life ;  remainder  to  the  said  Sir  George  Hay  aud  his 
heirs  during  the  life  of  the  said  James  Phelp  in  trust  to  preserve 
contingent  remainders,  with  remainder,  after  the  decease  of  the 
suid  James  Phelp,  to  his  issue  in  general  tai] ;  and  in  default  of 
such  issue,  to  the  use  of  testatrix's  daughter  Jane  Phelp  for  life; 
remainder  to  the  said  Sir  George  Hay  and  his  heirs  during  her 
life,  in  trust  to  preserve  contingent  remainders,  with  remainuer 
after  the  decease  of  the  said  Jane  Phelp  to  her  issue  in  general 

tail. 
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bii,  an^  in  default  of  such  issue,  to  the  use  of  testatrix's  mother, 
Prances  Tufton,  and  her  assigns  for  her  life,  with  remainder  to 
the  testatrix  own  right  heirs,  with  power  for  the  said  George 
Hay,  and  his  heirs,  with  the  consent  of  the  person  for  the  time 
being  entitled  to  the  estate,  to  sell  the  sathe,  and  to  j)urchase  other 
lands  to  be  settled  to  the  same  uses. 

ISth  Mai/f  1778.^— By  a  dectee  in  a  cause  wherein  the  eaiil 
James  P^help  was  plaintifif,  and  the  said  Sir  George  Hay,  and 
Charles  Blicke,  and  Jane  his  wife  (late  Jane  Phelp)  were  defen- 
dants.  The  Master  of  the  Rolls  declared,  that  he  was  of  opinion^ 
that  under  the  will  of  Ayliffe  Phelp,  the  said  Charles  Blicke^  and 
Jane,  his  wife,  in  her  right,  were  entitlied  to  the  suin  of  2,000/, 
to  be  raised  by  way  of  mortgage  of  the  estate  in  question, 
with  interest  froitt  six  months  after  testatrix's  death;  and 
that  subject  to  such  mortgage,  the  said  James  Phelp  was 
under  the  said  will  entitled  to  an  estate  in  tail  general  in 
the  said  estate,  with  remainder  to  the  said  Jaiie  Blickfe  in  tail 
general,  and  that  all  the  subsequent  or  other  limitations  in 
the  said  will  concerning  the  said  estate  were  void ;  and  that  no 
valid  appointment  of  such  the  reversion  in  fee  of  the  said  estate 
as  aforesaid,  having  been  made  by  the  said  AylifTe  Phelp,  subse- 
quent to  the  indenture  of  iSth  February  1755,  according  to  the 
povveir  therein  reserved  to  her,  the  appointment  made  by  such  in- 
denture of  13th  February  1755  did,  as  to  such  reversion  in  fee  of 
the  said  Leicestershire  estate  as  aforesaid,  become  absolute;  and 
that  under  the  appoifitment  made  by  the  said  Ayliffe  Phelp  by  the 
said  indenture  of  the  l3th  of  February  I755,  such  reversion  in 
fee  of  the  said  estate  belonged  to  lier  three  children,  Charles  Tuf- 
ton Phelp,  Janies  Phelp,  and  Jane  Blicke,  their  heifs  and  assigns 
as  tenants  in  common,-  in  equal  third  parts ;  and  that  the  said 
Charles  Tuftbn  Phelp  being  dead,  intestate,  and  without  issue^ 
his  undivided  third  part  descended  to  the  said  James  Phelp  as  his 
brother  and  heir  at  law  ;  and  tbfct  by  the  means  and  in  manner 
aforesaid,  the  said  James  Phelp  wa[s  then  entitled  to  him  and  his 
heirs  to  two-third  parts  of  the  reversion  of  the  said  estate  so  sub- 
ject and  in  manner  aforesaid ;  and  the  said  Jane  Blicke  to  her  and 
her  heirs  to  the  remaining  third  part  of  such  reversion  a4  aforesaid 
•f  thi  sai(^estate. 
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Various  proceedings  were  had  in  the  cause.  The  Master  fotinc! 
that  the  legal  estate  was  in  the  heir  of  Sir  George  Hay,  and  be 
joined  with  James  Phelp  who  suffered  a  recovery  of  the  estate^  fa 
a  mortgage  for  securinsr  the  2,000/.  and  interest. 

It  appears  by  the  register's  book  ^a)  that  the  plaintiff  submit- 
ted to  the  court  that  it  was  the  true  intent  of  the  articles  of  Wh 
March  17*7»  and  the  indenture  of  iSth  February  1755,  that  Ay- 
liflTe  should  have  power  to  limit  and  appoint  an  estate  of  inheri- 
tance either  in  fee  simple  or  tail  to  her  issue,  but  that  it  was  never 
meant  that  she  should  have  power  to  limit  any  smaller  estate  for 
her  issue  than  an  estate  tail,  and  that  the  plaintiff  was  advised  that 
there  was  no  limitation  contrary  to  the  intention,  but  that  he  had 
an  estate  tail  given  to  him  subject  to  the  payment  ot  3000'*  The 
defendant  of  course  submitted  the  contrary. 

No.  xir. 

Roberts  \\  DixwelL 
Lib.  Reg.  B.  1738,  foK  119.  (b) 

The  limitation  was  to  the  use  of  such  of  the  children  of  the 
marriage  for  such  estates,  and  in  such  shares  and  proportions  as 
the  husband  and  wife  or  survivor  should  appoint. 

The  husband  having  survived  his  wife  by  his  will,  appointed 
the  estate  unto  the  plaintiff,  his  only  son,  his  heirs  and  assigns  for 
ever,  upon  condition  that  he  and  they  should  pay  his  only  sister 
of  the  whole  blood  Elizabeth  Mary  Roberts  SOOO/.  and  50Aayear, 
for  maintenance  until  she  attained  twenty-one,  or  married,  and 
the  testator  charged  the  estates  therewith  ;  and  in  case  the  plain^ 
tiff  refufed  to  pay  the  same,  then  he  appointed  the  estate  itself  t^ 
the  daughter,  her  heirs  and  assigns  for  ever ;  2000/.  to  be  paid  to 
Elizabeth  Mary  at  twenty-one,  or  marriage ;  but  if  she  died  be- 
fore, the  said  2000/.  to  be  paid  to  his  daughter  Mary  Roberts  by 
another  marriage  at  twenty-one,  or  marriage ;  and   he  declared 

(a)  Lib  Reg,  B.  1777-  fo\.  537- 
(Ij   Fide  supr^,  p.  t62. 
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the  3000/  to  be  in  sfttisfaction  of  the  lOOO/.  as  stated  in  2Cq.  Ca« 
Abr. 

It  was  decreed,  that  ^^  the  plaintiflf  was  entitled  by  virtue  of 
the  appointment  subject  to  the  charge  of  2000/.  part  of  the  sum 
of  3000/.  therein  charged  for  Elizabeth  Mary,  and  of  50/.  a  year 
for  her  maintenance,  and  his  Lordship  doth  decree,  that  the  trus- 
tees do  accordingly  convey  the  same  to  him  so  subject  at  afore- 
said, and  the  defendant  Elizabeth  Mary  is  to  be  at  liberty  to  ap^ 
ply  to  the  court  for  raising  and  paying  the  sum  of  9000/.  when 
the  same  shall  become  due,  l)ut  his  lordship  declared  that  the 
limiiation  over  of  the  said  sum  of  2000/.  to  the  said  Mary  RoberU 
by  the  will,  is  void,  and  as  to  the  sum  of  lOOO/.  residue  of  the 
said  sum  of  3000/.  mentioned  in  the  will,  his  Lordship  declared 
that  the  appointment  thereof  by  the  said  will  for  satisfaction  of  a 
debt  due  from  him  by  covenant  contained  in  his  marriaee  settle- 
ment,  was  void,  and  that  defendant  Elizabeth  Mary  is  intitled  to 
havesatisfiiction  for  the  sum  of  lOOO/.  with  interest  at  four  per  cent, 
from  the  death  of  her  father  as  a  special  creditor.'*  And  the  ne- 
cessary directions  were  given  by  the  decree  accordingly. 

No.  xin. 

Newport  V.  Savage. 
Michaelmas  Term  1736.  (a). 

A  HAD  a  power  by  will  to  jointure  any  wife  by  limiting,  &c. 
to  and  for  her  use,  or  in  trust  for  her  in  lieu  of  her  jointure,  or  part 
ot  her  jointure,  all  or  any  part  of  the  estate  of  which  he  was  te- 
nant  for  life.  A  reciting  his  power,  settles  in  trust  for  his  wife 
for  her  jointure  the  land  contained  in  the  power  for  ninety-^nine 
years  if  she  should  so  long  live.  It  was  decreed  by  the  Chancel- 
lor, that  the  power  was  well  executed,  and  he  said,  that  though 
in  strictness  of  law  this  would  not  have  been  a  good  execution  of 
the  power,  yet  a  court  of  equity  ought  to  regard  the  substance  of 
things.     When  all    parties  are  mere  volunteers,  they  must  be 

{a)  ViJe  supra,  p   368. 
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bound  by  the  la^  ;  yet  where  they  are  purchaaersfof  a  valuaMe 
consideration,  and  the  execution  19  defectiTe,  the  court  wiH  siTppty 
it,  and  it  does  no  injury,  for  it  carries  it  nofurther  than  the  person 
himself  might  have  done :  and  even  in  cases  of  purchasers,  the 
court  will  in  favour  of  one  supply  non  execution  of  powers,  and 
the  reason  of  their  not  doing  it  generally,  is  because  it  does  not 
appear  that  the  intention  of  the  party  was  to  carry  the  power  into 
execution.    It  was  objected,  that  this  was  such  an  estate  that  this 
is  no  bar  of  dower,  but  the  power  is  not  to  give  an  estate  in  bar  of 
dower ;  but  A  was  left  at  large  to  make  a  provision  for  his  wifr. 
Besides,  in  the  settlement  made  on  her,  it  is  generally  said  to  be 
in  bar  of  her  dower,  and  therefore  as  it  will  be  an  equitable  exe- 
tution  of  the  power,  so  it  will  be  an  equitable  bar  of  dower. 

Upon  searching  the  register's  book  (a),  I  find  that  the  power 
was  '^  for  Walter  when  he  should  have  any  estate  in  possession 
in  the  premises  for  his  life  by  virtue  qf  the  limitations  aforesaid, 
by  any  deed,  to  assign,  limit,  or  appoint  to^  or  for  the  use  of,  or 
in  trust  for  any  woman  or  women  that  should  be  his  wife  for  her 
life  in  lieu  of  jointure,  all  or  any  part  of  the  premises  to  take  effect 
from  his  decease.''     He  limited  a  term  to  trustees  for  99  years  in 
trust  for  his  wife.     The  bill  was  to  have  the  jointure  confirmed, 
and  to  stay  proceedings  at  law  by  the  remainder-man.    The  de- 
fendant stated  a  trial  at  nisi  priusy  and  that  a  case  was  reserved 
for  the  King's  Bench,  and  he  prayed  for  liberty  to  proceed  in  the 
cause.     It  was  decreed  that  the  plaintiff  should  be  quieted  in  the 
estate  comprised  in  the  jointure  deed  daring  so  much  of  the  term 
of  ninety-nine  years  as  she  should  live,  and  the  defendant  was  t« 
pay  unto  the  plaintiffs^  their  costs  of  the  suit,  and  the  injanctioa 
formerly  granted  in  this  cause  for  stay  of  the  defendant's  proceed- 
ings at  law  against  the  plaintifis  was  to  be  continued. 

(a)  Lib.  Reg.  IJZG,  fol.  S3. 
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No.  XIV. 

Earl  of  Cardigan  v.  Moniagtu 

Reg.  Lib.  A.  1734^  fol.  406  (a). 

This  case  arose  upon  a  question  of  election. 

It  appeareij  that  the  late  Duke  of  Montagu  under  a  power 
contained  in  his  marriage  settlement,  executed  leases  to  the 
defendant,  Edward  Montagu,  who  executed  declarations  of  trust, 
declaring  such  leases  to  be  made  in  trust  for  the  Duke ;  and  the 
defendants,  prayed  an  enquiry  as  to  the  quantum  of  the  rent,  &c. 
before  they. were  put  to  their  election,  and  hoped  that  the  court 
would  thereupon,  first  determine  the  validity  or  invalidity  of  such 
leases. 

Whereupon  it  was  referred  to  Master  Montagu,  to  look  into 
the  several  leases  which  were  made  by  the  Uuke,  to  Edward 
Montagu  of  the  settled  estate  which  were  then  subsisting,  and 
to  enquire  what  powers  were  vested  in  the  Duke  for  leasing  the 
estates,  and  to  state  his  opinion  thereon* 

The  master  by  his  report^  stated  that  he  had  enquired  what 
powers  were  vested  in  the  Duke,  and  that  the  only  power  which 
was  vested  in  him,  was  contained  in  a  settlement  of  Jan.  1704; 
in  the  words  following.  "  Provided  also,  that  it  shall  be  lawful 
for  the  said  Earl  Montagu,  and  John  the  late  Duke,  as  they 
should  be  in  possession  during  their  lives  respectively  by  inden- 
ture, under  his,  or  their  respective  hand  or  hands,  and  seal  or 
seals,  attested  by  two  or  more  credible  witnesses,  to'  make  any 
lease  or  leases  of  all  those  iron  works  and  furnaces,  in  the  City 
of  Southampton,  and  of  all  other,  the  lands,  tenements,  woods, 
bereditamcnts,  rights,  privileges,  and  other  things,  mentioned  in, 
and  agreed  to  be  demised  by  the  Eari,  by  an  indenture  bearing 
date  the  29th  Dec.  1 701,  and  certain  deeds  therein  recited  for 
such  term  and  terms,  and  under  such  rents,  covenants  and  agree- 
ments as  are  therein  agreed  on,  or  to  any.  person  or  persons, 

(a)  pide  supra,  p.  476,  488,  50l,5l3,5l4,  515,  519,  420,  521,  53Q, 

531,  532. 
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from  time  to  time  for  any  term  or  number  of  year 
not  exceeding  thirty-one  years,  or  for  aiiy  number  o 
terminable  on  one,  two  or  thre^  lives  in  possession  o 
or  by  way  of  future  interest,  so  as  there  be  not  in  b 
and  the  same  time,  any  lease  or  leases  for  vears,  ; 
above  thirty-one  years  in  the  whole,  and  so  as  all  ! 
determinable  on  life  or  lives,  be  not  to  continue  loni 
three  lives,  and  so  as  upon  every  such  Ica-^e,  there 
such  rents  or  payments,  or  more  as  by  the  said  indcn 
before  referred  to,  was  mentioned  and  agreed  to  be  re 
also  by  any  indenture  in  like  manner  to  be  made  and 
make  any  lease  or  leases  of  any  of  the  said  messuages,  i 
of  Middlesex,  for  the  encouragement  of  rebuilding 
any  termor  terms  not  exceeding  sixty-one  years  froi 
thereof,  at  and  under  the  like  respective  rents  as  \ 
the  same  on  the  first  building  thereof,  or  more  ;  ar 
indenture  in  like  manner,  to  be  made  and  attested, 
lease  or  leases  of  all  or  any  other  part  or  parcel  pai 
of  the  same  premises  before  mentioned,  other  thai 
pital  messuage  called  Ditton-house,  and  the  orch 
vards  and  lands  limited  to  the  use  of  the  saic 
Churchill,  and  also  other  than  the  aforesaid  mansio 
lioughtonhouse,  with  the  appurtenances  thereof,  u 
or  persons  for  the  term  of  twenty-one  years,  or  fc 
number  of  years  not  exceeding  iwenty-one  years,  ( 
or  number  of  years  determinable  upon  the  dcaih 
three  lives  in  possession,  or  by  way  of  future  int( 
the  said  premises  as  have  been  usually  demised  ; 
three  life  or  lives,  or  for  years  determinable  upon  t 
two  or  three  person  or  persons,  so,  as  such  es 
possession,  and  by  way  of  future  interest  absoU 
to  continue  longer  than  for  twenty-one  years, 
leroib  for  years  granted,  for  longer  time  than  twei 
all  made  determinable  upon  the  deaths  of  one  tvvc 
at  the  most,  and  so  as  upon  all  such  leases,  macl 
the  said  premises  as  have  been  usually  let  I'or  ll 
jmy  term  of  years  determinable  upon    one,    t>?s 
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lives  in  possession  or  by  way  of  future  interest  as  aforesaid^  there 
be  reserved  to  continue  due  and  payable  yearly^  during  such 
leases,  the  ancient^  usual  and  accustoniedj  rents,  loons,  lieriots, 
and  services  usually  paid  fur  the  same  or  more,  and  so  as  by  and 
upon  all  such  leases,  to  be  made  for  twenty-one  years  or  any 
less  term  of  years  absolute,  not  usually  let  for  life  or  lives,  or 
for  years  determinable  on  lives  as  aforesaid,  there  be  reserved  to 
continue  due  and  payable  yearly,  during  the  continuance  of  such 
leases,  the  utmost  and  best  improved  yearly  rent  or  rents,  which  at 
the  time  of  making  thereof  can  or  may  be  reasonably  gotten  with- 
out fine  or  other  income  for  the  same,  and  so  as  in  every  such 
lease  or  leases  which  shall  be  made  by  virtue  of  any  of  the 
powers  aforesaid,  there  be  contained  a  condition  of  re-entry  for 
non-payment  of  the  said  rent  or  rents  thereby  to  be  reserved,  and 
190  as  such  lease  or  leases  be  made  without  impeachment  of  waste, 
by  express  words  to  be  therein  contained,  and  so  as  the  lessee  or 
lessees  to  whom  such  lease  or  leases  be  made,  do  execute  counter- 
parts thereof." 

(1)  And  the  master  found  twenty -four  leases  respectively  num* 
bered  from  one  to  twenty-four,  both   inclusive,  to  have  been 
all  the   leases   granted  by  the  Duke  under  the  power,  and  he 
stated  that  he  had  proceeded  to  look  into  them.     And  he  found 
that  the  first  three  of  such  leases,  severally  nimibertd  ],  2  and  3, 
were  each  of  them   made  for  the  absolute  term  of  twenty-one 
years  commencing  at  Lady  Day  1 749,   and   that   all  the  other 
twenty-one  leases  were  respectively  made  for  the  term  of  ninety- 
nine  years,  commencing  at  Lady  Day   1749,  if  the  plaint  ifTs, 
Mary  Countess  of  Cardigan,  her  eldest  son,  and   the  iDuchess 
Dowager  of  Manchester  or  any  of  them  should  so  long  live,  and 
a«  to  the  lease  No.  1,  whereby  the  mansion-house  called  Mon<« 
tagu-house,  &c.  were  demised  to  Edward    Montagu  for  twenty- 
one  years,  absolutely  at  the  yearly  rent  of  300/.  payable  half- 
yearly  at  Michaelmas  and  Lady  Day  unto  the  testator,  the  late 
Duke,  and  the  person  or  persons  who  for  the  time  being,  should 
be  seised  ot  the  premises  in  remainder  after  him,  with  a  proviso 
therem  contained,  that  if  the  Duke  should  at  any  time  during  his 
Yife,  and  the  continuance  of  such  lease^  pay  or  tender^  or  cau^e 
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to  be  paid,  or  tendered  to  the  said  £dwj 
administrators,  or  assigns  in  the  dinini 
then  the  lease  and  all  clauses,   &c.  then 
solutely  determine,  and  the  like  proviso 
in  every  one  of  the  said  twenty-four  IeaS( 
having  been  made  before  the  said  master 
but  what  arose  from  such  proviso,    wh 
inade  to  every  one  of  the  said  twenty-fou 
ccived  that  tht?  lease  No,  1.  notvvithstand 
^  valid  lease,  and  warranted  by  the  said  p< 
(2)  But  as  to  the  said  lease  (No.  q)  wh 
nour  of  Gloucester  but  likewise  sixteen  s< 
thampton,  and  more  particularly  the  mai 
great  walk,  and  Boughton  Park  with  the 
with  other  lands  in  Northampton,  and  als 
lieu  in  Southampton  were  demised  to  £d^ 
like  term  of  twenty-one  years  absolute, 
600/.  payable  half-yearly  as  aforesaid,  the 
peive  from  the  general,  extensive,  casual  a 
and  values  of  the  greater  part,  at  least  of  t 
great  difficulty  if  not  utter   impossibility 
of  forming  any  judgment,  whether  the  rent 
the  utmost  and  best  improved  yearly  rent  w 
making  such  lease  could   gr  might  have  bc( 
for  all  the  prtmiises,  and  the  rather  as  thei 
contained  therein  of  Boughton  house,  &c.  w 
excepted  out  of  the  said  power  of  leasing ; 
he  did  conceive  that  the  lease  No.  2,  was  noi 
warranted  by  the  power  (c). 

(3)  And  as  to  the  said  lease  No.  a,  wher 
Ditton  and  Ditton  Park,  together  with  a  tJani 
ten  acres  of  land  were  demised  to  Edward  Mo 
term  of  twenty-one  years  at  the  yearly  re 
able  as  aforesaid,  there  being  no  except 
3uch  lease  of  Ditton-house,  &c,  limited  by  ih 


^l)  His  was  acquiesced  in. 
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ment  to  the  use  of  Lady  Mary  Churchill  for  life,  which,  it 
was  admitted  before  the  said  master,  were  part  of  the  manor  of 
Ditton,  and  were  ejcpressly  excepted  out  of  the  power  of  leasing, 
be  did  therefore  conceive  the  said  lease.  No*  S,  not  to  be  a  valid 
lease,  nor  warranted  by  the  power  ("aj  • 

(4)  And  as  to  the  lease  No.  4,  whereby  the  iron  works  in  the 
copnty  of  Southampton,  and  also  two  corn  mills,  and  the  land 
thereto,  with  other  lands,  were  demised  to  Edward  Montagu  for 
the  term  of  99  years,  determinable  on  the  lives  of  three  several 
persons  therein  named,  which  said  iron  works  and  furnaces, 
and  other  premises  demised,  did  appear  to  be  a  part  only  of  the 
premises  comprised  in  the  indenture  of  December  1701,  referred 
to  in  the  said  power  of  leasing,  and  which  same  part  was,  by  the 
same  indenture,  agreed  to  be  separately  and  distinctly  demised, 
although  upon  looking  into  such  new  lease,  No.  4,  and  comparing 
the  same  with  the  said  indenture,  and  particularly  with  the  articles 
of  agreement  therein  recited,  it  did  appear  that  the  very  same  pre- 
mises were  separately  and  distinctly  demised  by  the  said  new  lease. 
No  4y  and  that  such  and  the  same  rents  and  payments  were  thereby 
reserved  as  by  the  said  indenture,  and  the  other  indenture  and 
articles  therein  recited  were  mentioned,  and  agreed  to  be  reserved, 
yet  the  said  master  found  that  in  the  said  articles  there  was  con* 
tained  not  only  a  covenant  on  the  part  of  the  lessee  to  maintain, 
keep,  and  leave  the  said  premises  in  sufficient  repair,  but  that 
there  were  also  contained  therein  several  other  covenants  on  the 
part  of  the  lessee  with  regard  to  the  tiiue  or  manner  of  cutting  or 
felling  the  several  coppices  and  underwoods,  thereby  agreed  to  be 
demised^  the  not  putting  any  stock  or  cattle  into  such  coppice 
and  the  like^  all  in  their  nature  tending  to  the  preservation,  good 
management  ?nd  improvement  of  the  said  premises,  and  that  no 
such  covenants  on  the  part  of  the  lessee  were  contained  in  the 
said  new  lease,  Jo.  4,  and  as  by  the  »aid  power  of  leasing  it 
seemed  to  be  particularly  intended  that  all  leases  to  be  made  of 
^he  said  iron  works  and  furnaces,  and  other  the  premises  mentioned 
in  the  aforesaid  mdenture,  or  by  any  of  the  deeds  therein  recited 

(a)  This  was  acquiesced  In* 

should 
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should  be  made,  not  only  under  such  rents  and  payments,  but 
likewise  under  such  covenants  and  agreements  as  were  therein 
particularly  agreed  on,  and  the  aforesaid  several  covenants  on  the 
part  of  the  lessee,  being  wholly  omitted  in  the  said  new  lea^e. 
No.  4,  for  that  reason  the  said  master  conceived  such  new  lease 
tiot  to  be  a  valid  leas(*,  ivn  warranted  by  the  power  ( b). 

(5)  And  as  to  the  lease  No,  5,  whereby  Palace  farm,  and  other 
lands  in  Bewley  were  demised  to  Edward  Montagu  for  the  like 
term  of  ninety-nine  years  determinable  on  the  same  lives,  amongst 
which  premises  so  demised  were  contained  other  part  of  the  pre* 
mises  comprised  in  the  said  indenture  of  the  ^9th  December  170]» 
and  thereby  also  agreed  to  be  separately  and  distinctly  demised, 
and  although  u}K>n  looking  into  such  lease.  No.  5,  and  compr- 
ing  the  same  wiih  the  said  indenture  of  the  S9th  December  l/Ol, 
the  same  rents  and  payments  did  appear  to  be  reserved  by  the  said 
lea<ie  No.  5,  at  by  the  said  indenture  of  the  99th  December  1701, 
and  the  indentures,  &c.  therein  recited  w^as  mentioned  and 
agreed  to  be  reserved  in  respect  of  such  part  of  the  said  premises 
as  were  comprised  in  the  indenture  of  the  99lh  December  1701, 
yet  it  appearing  that  such  lease.  No.  5,  did  also  contain  some 
other  lands  and  premises  not  comprised  in  the  said  indenture  of 
the  29th  December  1701,  and.  particularly  certain  lands  therein 
mentioned,  for  that  reason  ihe  said  master  did  conceive  that  the 
said  lease.  No.  5,  was  not  a  valid  lease,  nor  warranted  by  the 
power  (r). 

(6)  And  as  to  the  five  several  leases  following,  via.  No.  6,  No. 
7,  No.  8,  No.  9,  and  No.  lO,  whereby  certain  messuages,  &c.  were 
severally  demised  unto  the  said  Edward  Montagu  for  the  like 

*tcrm  of  ninety-nine  years,  determinable  on  the  same  three 
lives.  It  having  been  objected  before  the  said  master  that  the 
'several  farms  and  premises  so  as  aforesaid,  separately  demised  by 
the  said  five  several  leases,  had  not  been  usually  demised  for  one, 
two,  or  three  lives,  or  for  years  determinable  upon  the  death  of 
one,  two,  or  three  person  or  persons,  and  no  old  leases,  nor  any 
other  evidence  having  been  laid  before  bim  to  shew  that  sucb 

(/•)  This  was  acquiesce  J  in  (c)  This  was  acquiesced  in. 

several 
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Several  farms  and  premises  had  been  usually  so  demised ;  the  said 
master  did  for  that  reason  conceive,  that  none  of  the  said  five 
leases  numbered  6,  7,  8,  9,  and  10  did  appear  to  be  valid  leases, 
•)r  to  be  warranted  by  the  power  (d). 

(7)  But  as  to  the  five  several  other  new  leases  following,  viz.  No. 
1 1,  No.  12,  No.  13,  No.  14,  and  No.  15,  whereby  the  messuages, 
&c.  therein  mentioned  were  severally  demised  to  Edward  Mon- 
tagu for  the  like  term  of  ninety-nine  years,  determinable  upon 
the  same  three  lives,  to  maintain  and  support  which  said  five 
new  leases,  five  several  old  leases  had  been  produced  before  the 
said  master,  by  which  it  did  appear  that  the  several  messuages, 
&c.  so  as  aforesaid,  separately  demised  by  the  said  five  new 
leases,  were  in  like  manner  separately  demised  by  the  said  fiive 
old  leases,  but  upon  looking  into  such  five  old  leases,  and 
comparing  the  same  with  the  five  new  leases,  he  found  that 
in  eafch  of  the  said  five  old  leases,  or  counterparts,  and  also  in 
each  of  the  said  five  new  leases,  there  was  contained  a  covenant 
on  the  part  of  the  lessee,  to  bear,  pay,  and  discharge  all  taxes, 
rates,  duties,  and  impositions  whatsoever;  and  that  in  all  of  the 
(said  five  old  leases,  there  was  also  contained  a  covenant  on  the 
part  of  the  lessee  to  maintain,  keep,  and  leave  ,thc  demised  prc« 
niises  i^i  sufficient  repair ;  and  that  in  some  of  the  said  five  old 
leases  or  counterparts,  there  were  likewise  contained  covenants 
i)n  the  parts  of  the  lessees  to  spend  and  lay  upon  the  demised  pre- 
mises, all  the  dung,  manure,  or  compost  thence  aiising;  and  also 
not  to  demise,  alien,  or  assign  any  part  of  tlie  said  demised  pre- 
mises without  the  licence  in  writing  of  the  lessor,  his  heirs,  or 
fL^sifrns ;  but  that  no  such  covenants  as  last  mentioned  were 
contained  in  any  of  the  said  five  new  leases  :  however,  it  appear- 
\ucr  that  the  same  several  and  respective,  ancient,  usual,  and  ac- 
customed  rents,  boons,  and  services  which  had  been  usually  paid 
for,  and  in  respect  of  the  several  messuages  and  premises  sepa- 
rately demised  by  the  said  five  new  leases  were  severally  reserved 
bv  such  five  new  leases,  and  thereby  made  to  continue  due  and 
payable  yearly  during  the  continuance  of  such  leases,  and  no  other 

{d)  This  was  acquiesced  in. 

particular 


57S  .AFPBNDIX. 

particular  objection  having  been  made  to  any  of  the  said  five  new 
leases,  but  what  arose  from  tlie  omission  of  such  several  cove* 
nants  as  were  before  mentioned,  the  said  master  did  conceive,  that 
notwithstanding  such  objection,  the  aforesaid  five  new  leases  num- 
bered 11,  IS,  13,  14,  and  15,  were  each  of  them  valid  and  effec- 
tual leases  warranted  by  the  power  (e) . 

(8)  But  as  to  the  remaining  nine  leases,  viz.  No.  16,  17>  16, 
19,  20,  31,  22,  25,  and  24,  whereby  certain  farms.  Sec  were  re- 
spectively demised  to  Edward  Montagu  for  the  like  term  of 
ninety-nine  years,  determinable  on  the  same  three  lives,  to  main- 
tain and  support  which  nine  new  leases,  nine  several  old  leases  or 
counterparts  had  been  produced  before  the  said  master,  by  which 
it  did  appear  that  the  several  messuages  and  premises  so  as  afore- 
said separately  demised  by  the  said  nine  new  leases,  were  in  like 
manner  separately  demised  in  and  by  the  said  nine  old  leases,  but 
upon  looking  into  such  nine  old  leases,  and  comparing  the  same 
with  the  nine  new  leases,  the  said  master  found,  that  in  every  one 
of  the  said  nine  old  leases,  there  were  contained  covenants  on  the 
part  of  the  lessees  to  bear,  pay,  and  discharge  all  taxes,  rates,  duties, 
and  impositions  whatsoever ;  and  also  to  maintain,  and  keep,  and 
leave  the  demised  premises  in  sufficient  repair,  and  that  in  several 
of  the  said  nine  old  leases,  there  were  likewise  contained  cove- 
nants on  the  parts  of  the  lessees  to  spend  or  lay  upon  the  said 
demised  premises,  all  the  dung,  manure,  or  compost  thence  aris* 
ing,  and  also  not  to  demise,  alien,  or  assign  any  part  of  the  said 
demised  premises  without  the  licence  in  writing  of  the  lessor,  his 
heirs  or  assigns,  and  more  particularly  in  the  old  lease,  bearing 
date  the  20th  day  of  April  1664,  produced  before  him  to  maintain 
and  support  the  new  lease.  No.  19,  there  was  contained  a  cove- 
nant on  the  tenant's  part  to  grind  at  the  mill  of  the  said  lessor, 
situate  in  Bewley,  all  the  corn  and  grain  which  they  should  spend 
in  and  upon  the  said  demised  premises,  and  that  in  another  old 
lease  bearing  date  the  20th  day  of  April  1688,  produced  before  the 

(f)  This  was  not  acquiesced  in,        of  the  omission  of  the  coveoaat 
and  the  noastefs  opinion  in  this        to  repair. 


vespect  was  overruled  by  reason 


said 
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5aid  master  to  maintain  and  support  the  new  lease.  No.  20,  there 
was  contained  a  like  covenant  on  the  tenant's  part  to  grind  all  his 
corn  at  the  lessor's  mill  aforesaid,  all  which  covenants  on  the  parts 
of  the  said  lessees,  as  they  did  in  their  nature  tend  to  the  preser- 
vation, management,  and  improvement  of  the  premises  demised 
were  for  that  reason  for  the  benefit,  advantage,  and  security,  not 
only  of  the  immediate  lessors,  but  likewise^of  all  persons  claim- 
ing after  them ;  but  he  found  that  neither  the  said  covenant  to 
bear,  pay,  and  discharge  all  taxes,  &c.  nor  any  of  the  several 
other  covenants  therein  before  particularly  mentioned,  were  con- 
tained in  any  of  the  said  nine  new  leases,  and  that  the  like  covenant 
for  grinding  com  in  the  said  mill  was  not  contained  in  either  of  the  , 
said  two  new  leases  respectively  numbered  1 9,  30;  and  as  the  said 
several,  ancient,  usual,  and  accustomed  rents  which  were  usually 
paid  under  the  said  nine  old  leases,  did  by  means  of  the  said 
covenant,  for  the  tenants  paying  and  discharging  all  rates  and 
taxes,  become  clear  and  nctt  rents,  freed  from  any  deduction 
whatsoever,  and  for  want  of  such  covenants,  the  several  rentfi 
reserved  by  the  said  nine  new  leases^  must,  he  conceived,  be 
subject  and  liable  to  a  deduction  thereout,  upon  account  not  only 
of  the  land-tax,  but  likewise  of  other  rates  and  taxes  which  tended 
manifestly  to  the  prejudice  of  the  persons  who,  since  the  decease 
of  the  Duke,  had  been,  or  might  thereafter  be  seised  of  the  demised 
premises.  Under  those  circumstances,  the  master  craved  leave 
to  submit  to  the  judgment  of  the  court  how  far  the  several  rents 
which  appeared  to  be  nominally  reserved  by  the  said  nine  new 
leases,  for  the  want  of  such  covenants,  for  the  tenants  paying  and 
discharging  all  rates  and  taxes,  could,  or  ought  to  be  deemed  in 
substance  and  effect  the  same  several  ancient  rents  as  were  usually 
paid  by  virtue  of  the  said  nine  old  leases,  which  seemed  to  be 
expressly  required  by  the  said  power  of  leasing,  and  consequently 
whether  the  said  nine  new  leases  were  valid  leases,  and  warranted 
by  the  power  or  not,  and  more  particularly  whether  the  said  two 
new  leases  respectively  numbered  19  and  SO  ^ere  not  invalid  for 
want  of  the  like  covenants  on  the  tenants  part  for  grinding  their 
corn  at  the  lessor's  mill,  as  were  containjed  in  the  before  mentioned 
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two  old  leases,  the  same  appearing  to  be  in  its  nature  a  boon  or 
service  (k) . 

An  exception  was  taken  by  the  defendants  to  the  report,  for 
that  the  said  master  had  by  his  report  certified,  that  he  conceived 
that  the  five  several  leases  therein  mentioned  by  the  numbers  11^ 
IS,  13,  14,  and  15  were  valid  leases,  and  warranted  by  the  power, 
whereas  the  defendants  insisted  that  he  ought  to  have  certified 
that  the  said  five  leases  were  not  valid  leases. 

His  Lordship  held  the  said  defendants  said  exception  to  be 
good  and  sufficient,  and  therefore  ordered  that  the  same  should 
stand,  and  be  allowed.  According  to  Lord  Mansfield's  note  of 
this  case,  the  Chancellor  took  some  days  to  consider ;  and  declared 
he  was  clear  upon  the  argument,  but  took  time,  because  there 
was  no  case  in  point.  The  more  he  thought  of  it,  the  more  he 
was  convinced.  The  principle  he  rested  upon  was,  that  the  estate 
must  come  to  the  remainder- man  in  as  leneficicd  a  manner  as 
ancient  owners  held  it  ^/^. 

Upon  the  special  matter  of  the  said  report  relating  to  the  several 
new  leases  from  No.  16  to  No.  24,  inclusive,  his  Lordship  de- 
clared, that  all  the  said  leases  were  not  warranted  by  the  power, 
and  therefore  void. . 

(k)  ThQnine  leases  were  held  to  be  invalid. 
(0  1  Burr.  122. 
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CCEPTANCE.     Sec  Feoffment.     Rent*  v.sc«- 

ACCIDENT.     See  Defective  Execution. 
ADVANCEMENT, 

whether  it  operate  to  give  the  child's  share  in  default  of 
appointment  to  the  parent  or  to  the  other  objects,  qu.  4(57 

See  Illusory  Appointment. 
AGREEMENT, 

before  marriage,  that  the  wife  may  appoint  her  own  estate, 
valid         -----         133 
See  Defective  Execution. 
ANSWER  IN  CHANCERY, 

may  amount  in  equity  to  the  execution  of  a  power  -     286  / 

APPENDANT,  POWER, 

defined  -  -  ,  -  -     4g,  60 

how  suspended     *  -  -  -  -      54 

how  extinguished  -  -  -  58,  66, 70 

by  operation  of  law  -  -  -       6l 

how  merged  -  -  -  -       78 

may  be  rtkased  -  -  •  '66 

to  arise  on  a  future  event  may  be  defeasanced  -  -      66 

whether  it  can  be  released  in  part,  qu.       -  •  -      67 

power  to  a  tenant  for  life  to  appoint  the  estate  to  his  children, 

whether  it  h  apj>endant  -  -  -       71 

See  Bargain  and  Sale.     Covenant  to  stand 

seised.     Extinguishment.     Finb.  .  Fec^ff- 

MisNT.     Merokr.     Suspension. 

APPOINTEE, 
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APPOINTEE, 

t^kes  from  what  time  «  •  .  •    256 

death  of  appointee  under  will  does  not  defeat  a  chaige  on 

the  estate  appointed  to  him  ...    257 

takes  the  whole  sum  and  any  loss  must  fall  on  the  residue      260 
takes  the  fund  sobjeet  to  his  debts        -  -  -    'J64 

APPOINTMENT, 

how  it  operates  •  -  •  •       155, 255 

how  it  may  be  made  •  *  *     173 

where  it  is  to  a  charity  -  •  .  .     ijg 

by  a  general  disposition  «  .  •  *    225 

but  there  must  be  a  reference  to  the  fund  -    227 

how  it  operates  when  blended  with  words  of  conveyance  236,  241 

^  takes  the  part  appointed  intirely  out  of  the  settlement        -    260 

SeeDEEFCTiVE  Execution.     Excbssite  Ex- 
>  BCUTioK.    Execution  of  Powers.     Limi* 

TATiONS.     Will.      Witnesses. 
APPURTKN.^NT,  POWER.    See  ArPENDANT. 
ASSIGNS^ 

who  are  under  a  power  to  a  man  and  his  assigns  •    14^ 

ATTAINDER.     See  Treason. 
ATTESTATION.     See  Signing.    Witnesses. 
ATrORNEY, 

who  may  be  -  -  *  *     132,  136 

donee  of  a  power  cannot  appoint  an  attorney         -  •    144 

unless  the  deed  is  prepared,  semble  -  -    14^ 

or  the  power  is  tantamount  to  an  ownership     -         -<    146 

ATTORNEY,  LETTER  OF, 

how  to  be  executed  -  *  -  -    iTOf 

AUTHORirsr, 

what  are  common  law  authorities         -.        -        -     1,118,1^ 
where  it  survives      .  •  -  -     141,20^ 

See  Devise 

BANKRUPTCY, 

where  it  destroys  a  power                  •                *  -  6l 

where  it  transfers  a  power  to  the  commissioaers  -  154 

BARGAIN  AND  SALE, 

defined           -        ^       -                -                -  -  4 

conveyance  by,  don't  destroy  power  wh«e  -            -  63 

genend 
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BARGAIN  AND  SALEr^rCf^mtedJ 

general  power  to  lease  cannot  be  reserved  bj  it  -    »    1 1 1 

contra  of  a  general  po\ver  of  revocation         •  -    113 

in  execution  of  a  power  need  not  be  enrolled  unless  required 
by  the  power  -  -  -  •  •     174 

BARON,  AND  FEME, 

may  appoint  to  each  other  under  powers  -  .    26I 

See  Defective  Execution.     Feme  Covbbt. 
Jointuring,  Power  of, 
BOONS, 

the  construction  of  the  word  ...    532 

BROTHER.    See  Defectivb  Execution. 
CANCELLATION, 

destroys  a  will  executed  under  a  power  -  .    256 

does  not  destroy  estates  created  by  deed  •  -    322 

CESTUIQUE  TRUST, 

of  a  term  whether  he  can  assign  the  legal  estate  under  the 
statute  of  Richard        -  -  «  «  -IS 

CHARGE, 

the  exteot  of  a  power  to,        •        .  .  •    3g3 

power  to,  enables  a  charge  of  interest  as  well  as  principal        ib. 
See  Estates. 
CHARITY, 

how  an  appointment  may  be  executed  in  favour  of  a  charity    179 
CHILDREN,  POWER  TO  APPOINT  TO 

whether  a  power  to  a  tenant  for  life  to  appoint  to  his  children 

can  be  barred  -  «  ,  .      7Jt 

chUdren  changing  their  character  as  youngest  child  becoming 

eldest*  an  appointment  to  tiiem  is  avoided        ^  •    332 

general  power  restrained  to  children,  where         -  .    376 

ceases  where  there  is  only  one  object,  where         -  •    37S 

does  not  embrace  grand  childrea  -  •  .    412 

but  they  may  be  appointed   to  with  the  child's 
consent  .  .      #        .    4i9, 420 

child  in  ventre  sa  merQ  within  a  power  to  appoint  to  children 

/ivifrjr  at  the  parent's  death  -  ^  -    420 

embraces  what  children  -  -       \    .  .    420 

an  eldest  child  considered  a  younger,  and  a  younger  an 
elder,  where  .  «  .  .    421^ 

2  P  CHILDREN 
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CHILDREN,  POWER  TO  APPOINT  TO^rCbntiuuedJ 

See  Advakcembnt.     DbF£ctivb  Executiov  . 
FxcLUsiVB  Appointment.     Execution  of 
Powers.  Executory.    Fatmbr  and  Child. 
Illusory  Appointmbnt. 
CIRCUMSTANCES.    See  Solbmnxtibs. 
COHABITATION, 

where  it  is  a  good  consideration  -  -  -    322 

COLLATERAL  POWERS.    Sec  Gross,  Powbrs  im. 
COMMISSIONERS  OF  BANKRUPTS.    See  Bankbuftcy. 
CONCURRENT  LEASES, 

cannot  be  granted  under  the  usoal  power  of  leasing,  sembl.  501 
but  where  the  first  lease  is  not  binding  on  the  remainder 
man  qu.  ....    50s 

CONDITION, 

cannot  be  annexed  to  an  estate  created  under  a  power  with- 
out an  express  authority  .  -  .  -    427 
See  QuALiFiCATiov. 
CONDITIONAL  POWER, 

cannot  be  executed,  unless  the  event  arise         -  -    211 

See  Salb  Atm  Excvavgi'.. 
CONSENT, 

made  requisite  to  the  execution  of  a  power,  must  be  ob- 
tained -  -  .  .        .      17s 
death  of  the  person  to  consent  destroys  the  power  •    208 
$0  the  dealb  of  one  of  several  penons  -     ib. 
unless  the  survivor  is  authorised  to  consent         -     ib. 
what  amounts  to  a  cofiseht                ...    2OO 
the  power  to  consent  tannot  be  delegated             -  •    210 
the  discretion  of  a  trustee  to  consent  cannot  be  contiolied       ik 
-  one  consent  dispenses  with  the  condition            -  -    211 

See  Fbme  Covbbt. 
CONSIDERATION, 

where  requisite  •  •  .  •       4 

bad  in  law  -  .  .  .  •    322 

what  is  a  sufficient,  to  avoid  a  power  of  revocation  under 
the  statute  of  Elizabeth  -  -  .  -    341 

See  Cohabitatioh.     DsFBCXtVE  Exbcutxok. 
DowsR.    Marriaob.    Pbbjvb^tT 
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CONSTRUCTION  OF  POWERS  -  -  -37^ 

CONTEMPT.     SeeCBowN. 

CONTRACT.    SeeEauiTT.   Defective  Executiox.    Futuro, 

Lease  in 
COUNTERPART, 

of  a  deed  creating  a  power  not  requisite  -  -111 

memorandum  of  its  execution  should  be  Indorsed  on  the  lease  52g 
COUSIN.     See  Defbctivb  Execution. 
COVENANT, 

to  sell,  revokes  in  equity,  a  will  under  a  power  -    256 

against  persons  claiming  under  the  donee  of  a  power  extends 

to  whom  -  .  -  -    259 

running  with  the  land  in  the  hands  of  a  person  taking  in  de- 
fault of  appointment,  ceases  upon  execution  of  the  power  263 
to  execute  a  power,  equity  will  enforce  it,  wheae  -    285 

what  covenants  must  be  contained  in  leases  under  powers, 
where  the  power  is  silent  •  -  .    $2Q 

where  usual,  &c.  covenants  are  required  -    530 

the  introduction  of  an  improper  covenant  is  as  fatal 

as  the  omission  of  a  proper  covenant  -    532 

and  the  lease  cannot  be  supported  because  the  lessee 
has  done  what  he  ought  to  have  agreed  to  do      -    532 
the  covenants  required  must  be  expressly  inserted    533 
See  Sale  and  Exchange.    Trustees, 
COVENANT  TO  STAND  SEISED, 

defined  .  -  -  • 

conveyance  by,  don't  destroy  power,  where 
general  power  to  lease  cannot  be  reserved  by  it 
contra  of  a  general  power  of  revocation 
CREDITORS, 

intitled  to  a  fund    appointed   under  a  general    power   in 
preference  to  an  appointee 

but  a  purchaser  from  the  appointee  prevails    over 
them  -  ...  -    265 

CROWN,  THE 

may  commission  others  to  execute  a   power  forfeited  by 
treason  -  -  •  -        -     152 

■  may  extend  lands  over  which  a  crown  debtor  has  a  power  of 
revocation  -  •  «  ^-153 

2  Pa  CROWN, 
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CROWN,  THE- fContinuedJ 

may  seize  the  lands  of  a  person  commiiling  a  contempt 
against  the  prerogative  -  -  -     153 

\  See  Treason. 

'       CYPRES,     See  Excessive  Execution. 
DAUGHTER, 

eldest  daughter  considered  a  younger  child  when  unpro- 
vided for  ...  -    423 
See  ExBcuTiON  of  Powess. 
DEBTS.    Sec  Appointee. 
DEBTOR,  CROWN.     See  Crows. 
DEED, 

required,  the  power  cannot  be  executed  by  will  -    181 

in  form,  may  be  a  will  in  substance  -  -    184 

required,  must  be  executed  as  a  proper  deed  -  -195 

the  effect  of  a  deed  executed  under  a  power  -  -    a59 

See  Consideration.      Drunkenness.     Ex- 
cessive Execution.     Indorsbmbmt. 
DEFAULT  OF  APPOINTMENT, 

limitations  in,  are  vested,  subject  to  be  divested  -    l^ 

f  he  construction  of  gifts  in,  -  -        434,  465 

where  a  fund  is  badly  appointed  it  goes  as  in  defiralt  of 
appoint  men  t  -         '       -  -  -    471 

See  Advancembxt.    Dbvisb*     Dowes.    Rb« 

LiTlONS. 

DEFEASANCE. 

future  powers  may  be  deleas^nccd                     -  -  G6 
DEFECTIVE  EXECUTION, 

by  one  instrument  not  made  good  by  another  supplying  the 

defect  but  defective  itself  in  other  respects  •  193 
Equity  relieves  against  a  defective  execution 

in  favour  of  a  purchaser               -                -  •  275 

mortgagee            •                -  .  37^ 

lessee              -                            -  .  ib. 

creditor                -                  -  -  ib 

wife                -                -             ,  -  ib. 

husband                  -                -  «  ib 

legitimate  child         -            -         .  •  ib. 

marriage  consideration             -  -  ib. 

DEFECTIVE 
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DEFECTIVE  EXECUTION— r^on/tiitterfj 

not  in  £ivour  of  a  natural  child       r.            •            .  276 

grandchild         -          •*              -  ib. 

brother                  -          -            -  ib. 

•isNsr            «                •                -  ib. 

nephew        -                 -            -  ib. 

cousin        -                •                -  ib, 

volunteer            •            -            •  ib. 
a  defective  ezficution  in  favour  of  a  stranger  cannot  be        1 

Bupi^ed  8J  as  to  give  the  fund  to  creditors^  semb.  277 
person    applying  for   reEef  irmst  have  a  preferable 
equity                 -                     .                      -         278,285 

whether  he  must  be  unprovided  for        -            -  280 
a  defect  may  be  supplied  although  all  the  objects  are 

children,  semb.                  -                     -                -  283 . 
Equity  relieves  against  a  defective  execution 

where  the  intention  appears  by  covenant           -            -  285 . 

rtquest  by  will              •  286 

vTitten  contract             -  ib. 

promise  by  letters         -  ib.. 

recital  in  a  deed            -  ib 

answer  in  chancery       •  ib. 

covenant  in  original  deed  ib. 

but  there  must  be  a  reference  to  the  fund                   .  287 
execution  of  power  of  jointuring  not  aided  uidess  the 

party  come  into  possession                  -                    -  287 

whether,  where  the  contract  is  by  parol  qu.                -  289 

remainder»man  may  claim  the  execution  of  a  power  290 
Equity   relieves  against  a  defective  execution 

altliough  by  deed  instead  of  will                     -                -  2QI 

two  witnesses  instead  of  three                     -  ib. 

a  seal  be  wanting                     -                    -  ib*  . 

a  will  of  real  estate                   -      1          -  292 

the  power  be  to  lease,  where  and  where  not  295 
So  Equity  will  relieve 

in  cases  of  fhiud            -               •               .            .  302 

*             'surprise                   -                    -               .»  ib, 

accident                  -                    .                •  ib. 

disability                -                 •                  ..  ib. 

2P3  DEFECTIVE 


58S  INDEX. 


DEFECTIVE  EXECUTION— rCba/iji««(; 

election  ...    $05 

satisfacticHi  ...    813 

but  nonexecation  is  in  general  neter  aid^  -    315 

nnless  tlie  power  is  in  nature  of  a  trust  .-    316 

where  a  fund  is  defectiveif  executed  whether  wholly  or  in 
part  it  goes  as  in  defeiult  of  appointment  -        -    421 

See  Elbctiov*    Satiseaction. 
DELEGATION, 

powers  cannot  be  delegated         -  •  -     144, 210 

unless  by  ^piess  authority  ...     145 

the  effect  of  a  void  delegation  •n  estates  limited  in  de&ult  of 
appointment  -  •  -  -     147,457 

See  Attoxhby. 
DELIVERY, 

of  an  instrument  executing  a  power  where  unnecessary  igs 

J)£SCENT. 

appointee  under  a  will,  takes  by  descent  where  *    257 

See  Elbction*     Illusoxt  Appointm ent. 
DEVISE,  ' 

whether  a  devise  to  one  to  uses,  operates  under  the  statute      116 
of  powers,  without  any  seisin  to  serve  them  soc  within  the 

statute  -  -  -  -    169 

under  a  void  power,  the  testator's  interest  shall  support  the 
disposition  -  -  -  -  -    235 

See  Limitation b.     Tenants  ik  Common. 
DISABILITY.     See  Defective  Execution. 
DISCRETION.     Sec  Father  and  Child.    Trustee. 
DISTRIBUTION,  POWER  OF. 

ceases  where  there  is  only  one  object  -  -    38l 

DISTRIBUTIONS,  STATUTE  OF.    See  Belatioks, 

DOWER, 

limitation  to  bar  dower,  the  objects  of  it  -  -     l^^ 

whether  it  may  be  created  under  the  old  power  of  sale    370 
whether  a  purchaser  can  require  the  concurrence  of  the 

tm^ttee  to  bar  dower  under  Jthe  usual  limitation  -     l63 

attached  upon  a  vested  fee  in  default  of  appointment,  whether 

it  can  be  defeated  by  an  appcintment  -  -     266 

release  of,  how  &v  a  valua\>Ie'considetatioii        •  -    343 

DRUNK- 
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DRUNKENNESS, 

may  avoid  a  deed^  where  .  ,.  .   ,323 

ELDER  CHILD, 

deemed  a  younger  child,  where  -  *  423 

ELECTION, 

the  principle  of  it  -  -  -  305 

in  forced    against    an  heir    taking    by  descent        •  306 

whether  where  the  will  is  revoked  qu.  -  306 

there  must  be  two  funds  -  -  308 

the  intention  cannot  be  collected  dehors  -  308 

but  parol  evidence  is  admitted,  where  -  ib/ 

not  inforced  where  the  donor  has  not  ability  to  devise.      •      309 

or  the  will  being  of  real  estate  is  not  well  executed  ib. 

at  what  time  the  election  is  compelled  -  313 

where  the  party  refuses  the  gift  it  goes  to  the  disappointed 

devisees  -  -  -  '  3i3 

the  effect  of  an  election  *  -  91^ 

ENROLMENT, 

if  required,  the  appointment  must  be  enrolled  -  ^7^ 

and  in  the  donee*s  lifetime  -  ^  •  S05 

See  Bargain  and  Salb. 
EQUITY, 

will  restrain  trustees  from  executing  a  contract  for  sale  under 

a  power,  where  •  •  -  279 

will  rectify  a  mistake  in  a  settlement  -  294 

See  Caboito&s.      Dbfbctive  Exbcution. 
EsTATzs.    Fraud.    Fuachasbiis. 

ESTATE  IN  FEE, 

where  it  may  be  created  under  a  power  -  355 

•    limitation  as  A  shall  appoint  generally,  if  created  by  will, 

a  fee  -  -  -  94 

See  Limitations, 

ESTATE  TAIL, 

where  it  may  be  created  under  a  power  -  369 

what  devise  under  a  power  gives  an  estate  tail        -        384,  444 

ESTATE  FOR  LIFE, 

what  limitation  in  a  deed  under  a  power  aokounts  to  an 

estate  for  life  only  -  *  383 

a  p  4  ESTATES, 
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ESTATES, 

what  nuy  be  created  ander  powers 

in  fee,  where  -  •  355, 369 

a  power  to  charge  will  not  etmble  the  limttadon  of  a 

fee  as  A  security  .  -  -  359 

whether  an  nnliinited  power  to .  charge  will  in  equity 

authorise  a  gif%  of  the  he,  qu.  •  3CO 

power  to  give  the  estates  enables  in  equity  a  gift  to  sell 

and  pay  the  money  to  the  objects  -  363 

in  what  cases  a  rent  charge  may  be  limited  -  SGn 

where  the  reut  is  well  charged  -  366 

power  to  appoint  an  estate  for  lives  does  not  at  law  «u« 
thorise  an  appointment  for  years  determinable  on 
lives  -  .  366 

in  what  cases  a  less  or  difierent  interest  can  be  granted 
than  that  mentioned  in  the  |)ow«r  -  369 

, '  estate  tail  -  *  369 

uses  to  bar  dower  -  -  S/O 

chattel  interests  -  -  -71 

where  a  term  absolute  may  be  created  *  372 

where  a  qualified  estate  cannot  be  granted  -  378 

estate  in  reversion  under  a  power  to  create  an  estate  in 

possession  is  void  -  -     .  37* 

what  interests  may  be  created  under  a  power  to  appoint 
to  children  -  424 

to  a  daughter  for  her  separate  use  -         i25 

■^  whether  to  the  husband  of  a  daughter  daring 

their  joint  lives  -  -  425 

what  conditions  may  be  annexed  to  the  execution  of  a 

power  -  .  -  420 

the  effect  of  an  exceslive  execution  443 

See    DarscTiVE    Exbcutiok.      Excbssiti 

EXBCUTION.      LiMlTATIOKS.        PoWia 

EVIDENCE.    See  Parol  Evidbnce. 
EXCESSIVE  EXECUTION, 

1.  the  effect  of  it  where  there  is  an  excess  in  the  otyjecU         443 
nnder  an  appointment  to  a  child  capable,  lor  fife,  re- 
fliainder  to  his  children,  incapable,  in  la'd  as  pur- 
chasers the  parent  shaB  take  an  estate  tail  -         444 

EXCESSIVE 
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EXCESSIVE  EXECUTION,  (Continued) 

but  not  unless  that  constnietion  will  meet  the 

testator's  intention  -  -  448 

and  the  doctrine  is  confined  to  wills  450 

and  to  real  estate  -  *  449 

where  void  remainders  are  given  and  the  doctrine  of 

cypres  cannot  be  applied  the  remainders  only  are 

void  ...  450 

tlie  effect  of  an  indefinite  g'ft  to  persons,  tome  objects 

others  not  .  •  •  45} 

gift  embracing  objects  not  within  the  line  of  perpetuity 

void  18  to  all  -  -  -  ■    453 

gift  to  persons  some  objects  others  not  equally  or  in 

gross  sums  good  pro  tan  to  -  -        4^5 

▼old  limitation  prevents  a  good  limitation  over  from 

taking  effect  -  -  455 

unless  it  be  given  on  a  contingency  with  a  double 

aspect  and   the  limitation  to  the  strangers 

never  arise  .  -         '      -  '     456 

or  a  void  power  be  limited  to  appoint  the  fiind 

amongst  the  objects  and  it  is  given  to  them  in 

default  of  appointment  •  -  457 

2.  the  effect  of  it  where  there  is  an  excess  in  the  quantity 

of  interest  *      -  .  .  457 

good  pro  tanto  where  the  exceis  is  distinguishable  468 

lease  exceeding  the  term  authorised  good  pro  tanto  in 

equity  void  at  law  in  tpto  -  .  458 

but  where  a  distinct  limitatioti  is  added  that  only  will 
be  void  *  -  -  -     4gQ 

unless-  the  limitations   althtmgh  several  make 
but  one  esute  in  law  -  460 

money  charged  exceeding  the.  sum  authorised  good,  in 
equity  pro  tanto  ...  450 

3.  the  effect  of  it  where  conditions  are  annexed  not  autho- 
rised by  the  power  ...  453 

the  condition  only  is  void  -  463 

valid  appointments  will  be  sustained  although  con- 
founded in  the  same  instruments  with  other  objects    464 
SeeJexwTvaiira^Powx&ov*    Lease,  Powsb 

TO. 

EXCHANGE 
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EXCHANGE.    See  Partition.    Sale  asd  Exchange. 
EXCLUSIVE  APPOINTMENT, 

where  authorised  -  -        -        39.? 

where  not  aothoriaed  ...  39$ 

See  ItLUsoRT  Apipointment. 
EXECUTION  OF  POWERS. 

how  to  be  executed  so  as  to  vest  the  legal  estate  -    155 

whether  the  legal  estate  will  vest  in  releases  to  uses  by  a 

direction  to  tbipi  to  convey      ^  .  -    157 

how  to  be  executeif)  where  a  man  has  both  a  power  and  an 

interest  -  -  -  -    I5(j 

may  be  executed  by  a  note  in  writing  where  no  piirtkxilar 

instrument  is  required  *  '    IT^ 

all  the  circumstances  required  must  be  attended  to  -    176 

power  to  tenant  for  life  to  appoint  by  will,  how  he  may  sell 

the  estate  -  -  -    185 

where  a  power  must  be  executed  by  will,  and  where  by 

deed  •  -  -  180—187 

power  of  revocation  and  appointment  may  be  executed  by 

the  same  deed  •  -  -  -    I?! 

power  may  be  executed  by  several  instruments        '-        -    igs 
power  of  revocation  not  executed  by  a  reconveyance  to  the 

settlor  -  205 

power  of  appointment  or  revocation  executed  by  a  general     ' 
disposition  where  the  donee  has  no  estate         -  -    225 

but  theie  miut  be  a  reference  to  the  fund  .    227 

.  v'hat  amounts  to  an  execution  where  a  mian  has  both  a  power 

and  an  interest  •  -  «  .231 

power  may  be  executed  conditionally  -  -    243 

the  effeci  of  the  execution  ...    255 

overreaches  all  the  estates  in  the  settlement  26S 

hpw  estates  created  under  different  powers  take  eftcc       •>    270 

where  fold  at  law  -  •  .  •    321 

in  equity  ...  326 

See  Attornby,  Lbtter  or*    BAa«Aiii  akbSaxb. 

Conditions.  Defectivs  Execvtion.  Estates. 

Excessive  ExxGUTtoK.   Fine.  Faai70.    Lease 

AND  Release.     Lease>  Power  to.    Bbvoca«» 

tion>    Power    of.     Solxmnxtiks.*    Tender. 

Time.     Will. 

EXECUTORS, 
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EXECUTORS, 

take  a  power  to  sell  where               •  -             99 — ^^ 

if  any  refuse  the  trust,  the  others  may  sell  -            -     140 

a  power  to  several  survives,  where  -                  -     140 

may    be   special   occupants   of  corporeal  hereditaments, 

sembl.                .                -                -  -        *     1^1  n 

contra  of  incorporeal  hereditaments  *            -       ib. 
where  they  take  as  designated  distinct  iirom  their  tesUtor        250 

of  an  object  of  a  power,  cannot  be  appointed  to  -    419 
See  Limitations. 
EXTINGUISHMENT, 

of  powers  appendant                -                -  -            58,  66 

in  gross               -                •  •            §2,  66 

Family, 

the  extent  of  the  word  .  .  w    432 

FATHER  AND  CHILD. 

what  is  a  fraudulent  appointment  to  a  child  lioder  an  exclu- 
sive power  ...  -    330 
a  discretionary  power  to  a  parent  not  controlled,  unless  there 
be  fraud                    -                  •                  -  -    411 
See  Advangbmen^ 
FEME  COVERT, 

is  considered  a  feme  sole  as  to  property  settled  to  her  separate 

,  use  -  -  -  -  •     105 

what  amounts  to  an  unalienable  trust  in  her  favour        105— lOd 
her  consent  in  court  to  an  appointment  not  necessary  108 

may  execute  pow<:rs  over  real  estate  -  -     132 

although  reserved  over  h^r  own  estate  by  an  agreement 
upon  marriage  •  -  -     135 

her  will  revoked  by  marriage,  where  *  -     136 

her  wilt  of  personalty  must  be  proved  as  a  will,  and  also  as  an 

appointment  -  -  -  .     258 

may  retain  her  property  against  her  husband,  where  he  dots 

not  perform  his  contract  -  -  389, 442 

See  Attornbt.     Baron  and  Fbhb.    Dbfbctiyb 

Execution.    Exbcvtzon  op  Powers.    Joik- 

TVRIVO,  PoWBR  op. 

FEOFFMENT, 

acceptance  of,  does  not  destroy  a  power  **  ^    67 

See  TisM. 

FINE, 
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FINE, 

destroys  power  relating  to  the  land  -  -    (>7 

is  inerelj  votd,or  operates  as  a  further  assurance,  where  68 

accooipanied  by  a  deed,  operates  as  the  execution  of  a  power 

where  -  ^  -  -  -    6S 

'  by  tenant  for  life,  with  a  power  to  appoint  to  his  children 

the  effect  of  it  -  •  -  -      71 

declaration  of  the  use  of,  gives  the  legal  estate  -     124 

FRAUD, 

will  enable  equity  to  relieve  against  a  non-execniion  302 

what  is  a  fraudulent  execution  at  law  -  .    322 

inequity  •  -    329 

person  taking  with  notice  oft  prior  equitable  appointnient 
bound  by  it  -  .    332 

See  Fathbr  anb  Child.     Illusory  Appoint* 
aiENT.  JoiNTURiNQ,  Power  of.  Time.  Tausrsi. 
FURTHER  ASSURANCE.     See  Fin £. 
FUTURO,  LEASE  IN, 

the  meaning  of  the  term  .  .  .    496 

what  is  a  lease  in  futuro  -  '.  -    4Q5 

depends  for  its  validity  on  the  time  of  its  execution  408 

contract  to  grant  a  lease  in  futuro,  valid^  if  the  tenant 
for  life  live  beyond  the  period  -  -    49& 

See  R£vsKsioN\ 
ORANpCHIIJD, 

is  not  an  object  under  a  power  to  appoint  to  children  -    412 

where  a  power  under  general  words  embraces  grand- 
children -  -  -    4J9 
an  appointment  may  be  made  to  a  grandchild  with  the 


consent  of  the  child  on  his  marriage      « 

.     420 

Sec  Defective  Execution. 

GENERAL  POWER, 

what  estates  may  be  created  under  it 

.     350 

where  cut  down  to  a  particular  purpose 

-     376,  465 

GROSS,  POWERS  IN 

defined                 .                 -                  . 

50 

how  suspended 

57 

how  extinguished 

62,66 

GROSS 

INDEX*  589 

Ptget. 

GROSS,  POWERSm^CConiinvedJ 

how  merged  -  .  -  -  -    78 

may  be  exerdsed  after  the  donee  faa$  departed  with  bis 

estate  -  -  -  -  -    62 

may  be  released  -  -  •  -    60 

to  arise  on  a  future  event,  may  be  defeasanced  -     •    -    6Q 

whether  they  can  be  leleased  in  parr,  qu.  -         *  -    67 

GREAT  NEPHEWS, 

not  within  a  power  to  appoint  to  nephews  -  -    428 

but  may  be  appointed  to  on  the  marriage  of  the  nephew 
with  his  consent  -  -  -    428 

HEIR.    SeeDBscsNT.    Elbctioh. 
.  HERIOTS, 

need  not  be  reserved  under  a  poix'er  requiring  the  ancient 
rent  -  -  -  -  -     313 

HUSBAND.    Sec  Babon  and  Fbmb.    Feme  Covbrt. 
ILLUSORY  APPOINTMENT, 

what  amounts  to  an  •  -  -  -    403 

a  share  descending  is  sufficient  «  -  -    408 

where  only  the  last  appointment  is  bad  -  -    408 

may  be  justified  by  circumstances  -  •    408 

as  advancement  Qpon  marriage  -  -    409 

•  whether  the  provision  must  move  from  the  donee,     lb. 

or  by  consent  of  the  parties  -         -  -    410 

the  fund  is  distributed  equally  where  the  appointment  is  illu- 
sory -  -  .  -  .    410 

See  Rbvbrsion. 
IMPROVEMENTS.    SccRbht. 
INDORSEMENT, 

of  a  power  before  execution  of  the  deed  good  -  -     111 

INFANT, 

what  i)ower8  he  can  execute  -  -  -     136 

INTERLINEATION, 

of  a  power  good,  where  -  -  -  -     1 1 1 

INSTRUMENT.     See  Will. 
ISSUE, 

the  extent  of  the  word  .  .  •  -    354 

INTEREST.    See  Cbargb. 
JOINT  TSNANtI   See  Tjhtakts  in  CoMMOir. 

JOINTURING 
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JOINTURING,  POWER  OF 

defective  execution  where  aided  -  -  ~    287 

executed  for  the  husband's  own  benefit  void  •  -    32p 

may  be  repeatedly  exercised  ...    435 

where  it  may  be  made  clear  of  taxes  -  -    436 

at  what  time  the  value  of  the  lands  is  to  be  uken  -    439 

wife  entitled  to  a  remedy  against  the  hnsband*s  assets  under 
lus  covenant  lor  any  deficiency  in  her  jointure  -    440 

unless  the  parties  meant  merely  to  execute  the  power 
and  the  excess  was  a  mistakej  -  -      ib* 

the  efiect  of  a  power  to  jointure  according  of  the  wife's  fortune  44 1 
a  nominal  portion  not  suffident  ;  *      ib* 

nor  a  settlement  to  the  separate  use  of  the  w  tfe  •      ib. 

but  a  lair  settlement  of  the  wife  s  fortune  will  be 

supported  -  -  -  *    ib. 

the  portion  must  be  ascertained  in  the  husband's 
lifetime  -  -  -  -    442 

KIN,  NEXT  OF, 

the  extent  of  the  words  -  -  -    432 

See  RxLATioacs. 
LEASE  FOR  YEARS, 

suspends  a  power  appendant  -  -  -54 

but  not  a  power  in  gross  -  -  .  '      "^^ 

See  Cbstuique  T&ust.     Excbs^ivb  Execu- 
tion.   Lbasb,  Powee  to. 

LEASE,  POWER  TO, 

in  what  instrumeiits  it  may  be  reserved  -  -     111 

lease  by  tenant  for  life  with  a  power  for  a  term  certain,  oper- 
ates as  an  execution  of  the  power         -  -    233, 234 
but  not  where  the  power  is  badly  executed  and  tlie 
effect  would  be  to  destroy  a  .valid  lease        -  -    234 
the  effect  of  an  excess  in  the  execution  of  the  power         -    453 
the  construction  of  the  power                -                -            '4/3 
acceptance  of  rent  under  a  void  lease  will  not  set  it  up       -    4/5 
a  lease  may  be  granted  in  trust  for  the  donee  .   -  -    475 

what  may  be  demised  -  -  '    "^^.^ 

under  a  power  to  lease  lands  usually  letten  -      ib. 

by  whom  the  lettings  must  have  been  -    479 

by  wh^t  instruments        •  -  -    480 

LEASE 
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LEASE,  POWER  TO^-^COotuinutdJ 

under  a  power  to  lease  at.  the  rent  then  reserved  or  at 
the  ancient  rents^  &c.  -  •  -    480 

whether  any  part  not  formerly  let  is  within  the 
power  -  .  •  ^    482 

where  mines  are  comprised  in  the  power       .  •    488 

^-hat  term  may  be  granted  -  -  •    4go 

geDeral  power  where  the  estate  is  in  hand  authorises 
only  a  lease  in  possession  -  -    49O 

even  where  the  estate  is  already  in  lease  if  the 
power  is  to  lease  in  possession  -  -    4QI 

general  power  whether  it  authorises  a  lease  in  possession 

where  the  estate  is  already  in  lease  .  .    49I 

power  to  lease  not  exceeding  a  given  number  of  years 

from  the  time  of  making,  a  lease  in  reversion  may  be 

granted  -  ...    4^3 

a  lease  may  be  granted  with  a  power  of  revocation  501 

under  powers  to  lease  for  lives      '        •  -         .    5919 

during  the  life  of  the  survivor  of  the  lives        •    50§ 

to  one  for  all  the  lives  or  to  all  the  persons  ib, 

the  lives  must  be  concurrent        -         -      488,510 

what  rent  must  be  reserved  -  -  -    511 

what  conditions  and  covenants  must  be  observed        -»        -    527 

where  the  power  is  silent  •  .        529, 530 

SeeATTOBKBT.    CoNCURltBKTiiiBASBS.     COUV- 
TSarART.       COVEKANT.       DBPBCTlTfi   EXE- 
CUTION.   FuTuao.  Improvements.  Mines. 
Rb-bntst.    Rbnt.   Revbrsion.    Wasti. 
LEASE  AND  RELEASE, 

a  consideration  requisite  to  the  lease,  not  to  the  release        -        6 
conveyance  by,  does  not  destroy  a  power  in  gross  .      62 

in  execution  of  a  power,  how  it  operates  •  •174 

ij:gacies, 

given  under  a  power  out  of  personalty,  and  lapsed^  fiiU  into 
residue  -  -  -  -    257 

jLETTERS, 

promise  by,  to  execute  a  power  equity  may  relieve  -    286 

LIMITATIONS  IN  INSTRUMENTS  CRE/ITINGVOWERS, 

as  A^  shall  appoint  remainder  to  him  in  fee,  valid  •      /S 

IJMITATIONS 
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LIMITATIONS  IN  INSTRUMENTS    CREJTING  BOWkRSw— 
^Continued) 

to  A,  in  fee  and  as  he  shall  appoiot,  valid  -  *      49 

as  A,  shall  appoint  generally  if  created  by  will,  a  fee  *      9^ 

to  A,  for  life  with  a  power  to  give  the  fee  to  particular  ob|ects 
an  estate  for  life  and  fee  •  >*  *      Q^ 

so  although  an  express  estate  for  life  is  not  given*  aemb.    94 
so  although  there  is  an  express  estate  for  life  and  the 
power  is  general,  where  -  '      ifi 

distinction  between  a  devise  of  lands  to  executors  to  be  sold 
and  a  devise  that  executors  shall  sell  the  land  -      gg 

whether  a  devise  of  lands  to  be  sold  by  executors  will 
pass  the  fee  -  -  -     lOl 

«'unto  and  to  the  use*'  of  the  same   person,  the  effect 

of  it  -  .  -  •     115^118 

in  a  will,  to  trustees  and  their  hein  geneially,  will  give  them 

the  fee,  where  -  .  -  -     125 

power  to  apoint  to  issue  generally,  valid  -        127,  354 

in  default  of  appointment  take  effect  in  possession  where  the 

power  is  void  -  -  -     128 

are  vested  subject  to  be  divested  •  -    1 29 

as  the  survivor  of  two  shall  appoint  cannot  be  executed  by  a 

joint  appointment  -  -  -     140 

to  bar  dower,  the  objects  of  them  «  •    160 

to  the  use  of  a  man*s  will,  the  effect  of  it  -  -     182 

what  is  a  mere  power  and  what  a  power  in  the  nature  of  a 

tnist  -  -  ...    315 

where  a  gift  in  default  of  appointment  is  implied  -    320 

power  to  appoint  any  part  cf  the  lands  to  one  fer  life,  the 

donee  has  only  to  specify  the  land  -  -    46 1 

limitation  in  default  of  appointment  may  in  some  instances 

controul  a  general  power  .  -  -    37J 

the  effect  of  limitations  over  in  default  of  appointment      -    465 
See  Conditional  PowBB.   Estates.   Exclu- 
sive PoweX.     Ftlf  K  COVSRT.      MoaTGAGB. 

LIMITATIONS  IN  INSTRUMENTS  EXECUTING  POWERS. 

take  effect  as  if  created  by  the  original  instrument  -    260 

appointment  to  heir  at  law  by  will  he  takes  by  descent, 
where  •  -  -  •    257 

LIMITATIONS 
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LTMltATIONS  IN  INSTRUMENTS,  EXECUTING  TOW- 
ERS^ (Continued) 

appointment  to  the  heirs  of  a  nian  taking  an  estate  of  freehold 

under  the  deed  creating  the  power ,  the  estates  coalesce        262 
hy  deed,  technical  words  are  essential  -  -    383 

exception  as  to  words  of  modification  •  -    384 

by  will,  technical  words  are  not  necessary  -  -    384 

See  Appointment.      Excessivb  Execution. 
Lbase.     Salb  anq  Exchangb. 
LlVES»  LEASE  FOR.     See  Lbasb^  Powbk  to.    Revemsion. 
LOSS, 

must  be  borne  by  the  residue  where  a  particular  sum  is  autho« 
rised  to  be  appointed    '  -  -  -    260 

LUVACY, 

where  it  will  avoid  a  dcedi  .  •  ^    324 

Mark.     See  SiGMAG. 
MARRIAGE. 

the  procuring  it  a  bad  consideration  -  -    323 

IS  a  good  consideration  for  a  settlement  -  -    342 

the  extent  of  it  -  -,  .  -    342 

settlement  after  marriage  is  voluntary  «  -    344 

See  DJBFECTiV£  Exkcvtion.     Gkandchilp. 

MERGER, 

power  to  one  remainder  to  himself  in  fee  does  not  merge  78 

power  not  merged  by  thte  accession  of  the  fee,  semb.  •>    87 

MINES, 

under  k  power  to  lease,  requiring  rent  fo  be  reserved  a  pro- 
portion of  the  produce  may  be  rrscrved  ->  -     514 
lease  of  Unopened  mines,  void  under  a  power  to  lease  so  as 
the  l^sce  be  not  dispunishable  of  waste            -  -    52B 
See  Lease,  Powbr.  to. 
MISTAKE, 

as  to  the  time  at  which  the  interest  given  under  a  power 
ought  to  arise,  corrected  in  equity  -  -    46 1 

See  EauiTY.     Joimtubing,  Power  of. 
MORTGAGE, 

destroys  powers,  where  -  -  .  -      53 

proviso  that  the  mortgagor  shall  receive  the  rents  till  default 
in  payment,  the  effect  of  k  -  •  -     104 

2  a  MORTGAGE, 
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MORTGAGE— r^ofi/Mttei(; 

a  partial  execution  only  of  a  power  Id  equity  -    221 

where  it  may  be  made  under  a  power  to  sell  *    3g2 

where  it  may  be  made  under  a  power  after  a  lale  -    3d2 

power  to>  to  what  it  extends  -  •  •    393 

See  Charge. 
MORTGAGEE.     See  Dsfectivb  Execution. 
KEPHEWS, 

power  to  appoint  to»  coDitraed  in  the  tame  manner  as  a 
power  to  appoint  to  children  -  •    438 

See  Children,  Power  to  appoint  to. 
NON-EXECUTION, 

is  not  in  general,  aided  -  -  •315 

unlesss  the  power  is  in  nature  of  a  trust  •    316 

See  Defective  Execution.     Fravii. 
NOTE  IN  WRITING.     See  Execution  of  Powers. 
NOTICE, 

required,  must  be  given  -  -  •1/9 

See  Fkauo. 
OCCUPANTS.     Sec  Executors. 
PAROL  CONTRACT, 

where  aided  in  equity        •  •  -  «    280 

PAROL  EVIDENCE.  See  Election.  Relations.  Satisiaction. 
PARTIAL  EXECUTIONS, 

powers  may  be  executed  partially  -  -    321 

a  mortgage  is  but  a  partial  execution  in  equity  -    332 

unless  there  is  an  ulterior  disposition  -  >    223 

PARTICULAR  POWER, 

what  estates  may  be  created  under  it  -  -    353 

PARTITION, 

where  it  revokes  a  will  -  •  -83 

power  to    make   partition  does   not    authorise  a   sale  or 

exchange  ...  -    387 

power  of  sale  does  not  authorise  a  partition  -    388 

whether  a  power  of  excharge  do,  qu.  -  -    388 

but  this  may  be  done  circuitously  under  a  power  of  safe  389 

PERJURY,  ^  , 

stiiiing  a  prosecution  for,  a  bad  consideration        -  •    322         I 

PERPETurrr, 
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PERPETUITY, 

power  having  that  objiect,  is  void  •  •  -     127 

what  amounts  to^  in  an  original  instrumeofc  •  .    346 

instmments  e&ecuted  under  powers         35(k 
gift  under  power  embracing  objects  not  within  the  line  of 
perpetuity  void  as  to  all  •  .  .    45a 

PORTIONS, 

payment  of,  suspended  by  power  of  revocation  -     134 

POSSESSION,  LEASE  |N.     See  Lease,  Powbb  to. 
POWERS, 

defined  and  classed  *  •  -  -      4Qt 

kow  created  -  -  -  -      01 

no  solemnities  need  be  required  to  their  exeaition  .      108 

in  what  instruments  they  may  be  rererved  -     m,  135 

in  wills,  whether  they  operate  under  the  statute  -     118  170 

what  seisin  must  be  raised  to  serve  them  _  -     123 

for  what  objects  they  may  be  raistd  •  -     1 26 

may  be  executed,  by  whom  -  .  .     j32 

where  they  survive  -  *  -     140  208 

cannot  be  delegated  -  .  -     144  210 

where  forfeited  -  -  .     14g 

by  what   instruments    to  be    executed  where   the  power 

is  silent  -  •  .  -    173 

where  a  particular  instrument  is  required  .     18O 

distinct  povvers  in  one  clause  -  .  -     188 

at  -vi'hat  time  tlie-y  may  be  executed  .  -     215 

when  executed  by  a  general  disposition  .  .     225 

distinction  between  general  and  particular  powers  -    35Q 

where  there  is  only  one  object  of  a  power  of  distribution  it 

is  at  an  end  -  -  .  ^    3^g 

conira  where  the  power  extends  to  the  quantity  of  estate  380 

or  the  object  does  not  take  in  default  of  appointment       38  • 

what  acts  they  authorise  -  ^     ogy 

See  Execution  of  Powbbs.    Trust.    Passim 
PREROGATIVE.    See  Ckown. 
PURCHASER, 

will  prevail  oVer  a  prior  defective  appointment  .    27^ 

power  of  revocation  not  exercise-d  is  void  against  him         -    335 

whatever  be  the  form  of  the  power    '  -  .    337 

2tt2  PURCHASER, 
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unless  the  power  is  bona  fide  restrained  to  be  executed 

with  consent  of  strangers  -  -    337 

although  the  power  be  future  -  -     338 

or  be  previously  to  the  sale  released  -     339 

what  is  a  sufficient  consideration  to  avoid  the  power        341 
the  purchaser  must  have  contracted  for  tlic  real  interest    344 
not  bound  to  see  to  the  application  of  his  purchase  money 
where  the  money  is  to  he  applied  in  payment  of  the  donee's 
debts  .  -  -  -  -    SS6 

See    Cbeditoks.        Defbctivb  Ex^guTigK. 
DowER.      Fraud. 
PURCHASE  MONEY.     See  Purchaser. 
QUALIFIED  ESTATE, 

where  it  cannot  be  granted  ?  -  -    3/8 

BASURE, 

where  it  avoids  a  deed'  r  -  -    321 

RECITAL, 

may  operate  as  the  reservation  of  a  power  -  -      9^ 

may  amount  in  equity  to  the  execution  of  a  poweir  -    286. 

JIECONVEYANCE.     See  Execution  of  Powers. 
RECOVERY, 

how  to  be  suffered  to  save  the  powers  of  tenant  for  life  59 

where  it  defeats  a  power  prior  to  the  estate  tail  -      76^ 

See  Fine. 
RELATIONS, 

power  to  appoint  to,  where  it  authorises  an  exclusive  ap- 
pointment ....      429 
bequest  to  relations  governed  by  the  statute  of  distributions    429 
so  to  near  relations,  frietjds,  relations,  &c.  430, 432 
the  efiect  of  a  bequest  to  poor  relations                -  -    ib. 
parol  evidence  not  admissible  to  explain  it                    .433 
to  whom  an  appointment  may  be  made  under  a  power  to  ap* 
point  to  relations                 -                .                 .            -    433 
in  what  relations  the  fund  vests  in  default  of  appoint- 
ment               ....    434 

RELEASE, 

what  powers  may  be  released  -  -      66 

See  PURCHASBR. 

RENT 
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JIENT  CHARGE.     See  Estatrs. 

JRENT  UNDER  POWERS  OF  LEASING, 

power  to  lease^  rendering  such  rent  as  the  donee  shall  think 

fit,  be  may  lease  without  rent  -  .    3>^4 

the  acceptance  of  rent  under  a  void  lease  will  not  set  it  up     475 
whether  the  best  rent  is  reserved  must  be  decided  by  a  jury  511 
if  the  best  rent  is  reserved,  the  tenant  agreeing  to  lay  out 
money  in  improvements  is  not  material  -  .    J12 

where  from  the  nature  of  the  property  it  cannot  be  as- 
certained whether  the  best  rent  is  reserved  the  lease 
is  void  •  '  "     512 

where  the  usual  rent  is  to  be  r«  served,  what  is  the  true  rent  513 
no  objection  that  more  is  reserved  .  -    513 

but  if  the  taxes  were  formerly  paid  by  the  tenant,  he 

must  still  pay  them  -  -  .514 

must  be  reserved  as  formerly  *  -    5 14 

may  mean  produce  as  well  as  money  -  -    514 

the  precise  sum  must  be  named  in  the  lease,  or  it  must  be 
referred  to  a  standard  by  which  it  may  be  easily  ascer- 
tained -  "  -  -  -    5l5 
a  reservation  in  the  words  of  the  power  will  be  invalid     51/ 
pt  what  days  it  should  be  reserved             -                   -     514,  519 
Reserved  for  lands  within  the  power,  and  lands  not  within 
the  power  avoids  the  entire  lease,   where,  and  where 
not                  -                  -                  -                 -             520—525 
to  what  persons  the  rent  should  be  reserved           -  •    525 
eee  Heriots.     Lease,  Power  to.     Mines. 
Re-entry. 
RE-ENTRY, 

power  of,  what  should  be  required  in  powers  of  leasing         527 
required,  how  it  should  be  reserved  -  -    52/ 

REPUBLICATION.     Sec  Will. 
RESERVATION.     See  Rent. 
RESIDUE.     See  Legacies.     Loss. 
RESULTING  TRUST, 

where  a  part  of  a  fund  is  appointed,  there  can  be  no  result- 
ing trust  for  persons  claiming  under  the  settlement        -    260 

REVERSION, 
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REVERSION, 

an  estate  in,  cannot  be  granted  under  a  power  to  create  an 
estate  in  possession  -  -  *    37-* 

but  the  defect  may  be  supplied  io  equity  -        ib. 

mere  reversionary  interest  canuot  be  granted  under  a  power 

intended  at  a  provision  -  *  "    ^^ 

where  a  rcversicnar}'  lease  is  within  ihc  power  -    491 

'*  lea&e  in  reversion,"  the  signification  of  the  term  as  applied 

to  leases  for  years  and  lives  -  ,  -    494 

what  amounts  to  a  lease  in  reversion  «  -    495 

lease  in  possession  good,  although  the  land  is  in  the 

hands  of  tenants  from  year  to  year  if  they  attorn  498 

so  if  the  estate  is  in  lease>  if  the  lease  is  delivered  up> 

and  a  surrender  will  be  presumed  -  -    4g9 

fo  if  a  tenancy  has  expired,  but  the  old  tenant  has  a 
right  to  depasture  '       «  -  -    SCO 

the  custom  of  the  country  will  not  authorise  a  lease  in  revcr* 

gion  against  the  terms  of  the  power  -  .    501 

lease  of  part  in  reversion  and  part  in  possessioD  if  catire  is 

wholly  void  -  -  -  -    501 

a  reversionary  lease  being  merely  a  continuation  of  an  exist- 
ing lease^  will  not  support  it  "  •         -    500 
See  FuTURO. 
REVOCAIION,  POWER  OF 

in  what  instruments  it  may  be  reserved  -  'IIS 

whether  in  a  conveyance  unto,  and  to  the  uss  of  the 
same  person  «  -  «  -     1 15 

extends  to  what  estates  -  -  .125 

where  it  suspends  the  payment  of  portions  -  -     131 

-vdiere  implied,  although  not  expressly  given         -  -     I66 

executed  by  a  general  disposition  .  «  .    225 

although  required  to  be  made  by  express  words  .    22tf 

may  be  reserved  upon  an  appointment  without  an  express 
authority  -  .  .  .     243,  253 

even  under  the  usual  power  of  leasing  .  -    501 

will  under  a  power  may  be  revoked,  although  no  power  be 
reserved  ...  -    245 

contra  of  a  deed,  although  authorised  by  the  instrument 
creatv/fg  the  power  -  -    '  -    25S 

REVO. 
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REVOCATION,  POWER  OF—iContinued) 

in  an  original  settlement,  taniamouut  to  a  power  to  revoke 
and  lini'it  new  uses,  where  -  .        248 — 254 

contra  of  a  power  in  an  instrument  executing  a  power    254 
whether  it  can  be  reserved  upon  the  execution  of  a  power 

simply  collateral  -  -  -  -•    254 

if  not  executed^  void  against  a  subsequent  purchaser  335 

See  BARGAIN  AND  Sals.     Considbration* 
Crown.     Execution   op  Powsrs.     Pur- 
chaser. 
S-ALE  AND  EXCHANGE,  POWER  OF 

how  iffibould  be  given  -  •  -    l66 

bow  it  should  be  executed       .  .  -  ib. 

to  sell  in  case  of  a  deficiency,  or  upon  other  estates  being 
settled  cannot  be  executed  till  there  is  a  deficiency,  or  ano- 
ther estate  is  settled  -  -  -    211 — ^214 
where  it  authorises  a  limitation  to  bar  dower  3^0 
power  of  sale  does  not  authorise  a  partition            -            *    388 
whcihcr  a  power  of  exchange  do,  qu.            -          -  ib. 
but  this  may  be  done  circuitously  under  a  power  of  sale    389 
tenant  for  life  under  the  power  may  sell  or  exchange  with 

his  trustees  -  -  .      -  •     3go 

in  what  cases  the  power  of  sale  may  be  exercised  -    39I 

See  Mortgage. 
SATISFACTION, 

what  amounts  to  satisfaction,  of  a  porlioo  «  -     314 

where  parol  evidence  is  admitted  -  -     ib. 

cannot  be  presumed  where  the  intention  is  stated  *    ib. 

SCINTILLA  JURIS, 

its  nature  -  -  -  -     17—48 

SEAL, 

required,  cannot  be  dispensed  with  .  .  -     178 

whether  a  stamp  on  the  deed  is  equivalent  to  a  seal  •     J 98 

what  amounts  to  a  sealing  ' .  .  -     199 

See  DEt^ECTJVE  Execution.     Signing. 
SEISIN, 

what  must  be  raised  to  serve  powers  .  .        92/  123 

See  Devise.    Scintilla  Juris.    Trustrss, 
Power  to  appoint  nrw. 

SEPARATE, 
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SEPARATE  USE.    SccEstatks.     Fbme  Covert.     JoistuR 

INO,  Power  op. 
SHELLEY'S  CASE,  RULE  IN.    See  Limitations. 
SIGNING, 

required i  cannot  be  dispensed  with  *  -    17£* 

sealing  is  not  signing  semb.  -  -  *7S 

a  mark  equivalent  to  signing  the  name  -  200 

in  what  cases  the  fact  of  signature  should  be  stated  in  the 
attestation  of  the  witnesses  -.  -  ^     200 

See  Defective  Executiow. 
SIMPLY  COLLATERAL  POWER, 

defined  -  -  -  -  5! 

cannot  be  destroyed  by  thc'donce  -  -  53 

nor  by  a  stranger  -  -  -  ib. 

whether  a  donee  can  reserve  a  power  of  revocation  -      254 

SISTER.     See  Defective  Execution. 

SOLEMNITIES, 

required  to  the  execution  of  a  power,  mtist  all  be  attended 

to  -  -  -  -  -     1/^ 

where  they  refer  to  all  the  instruments  by  which  a  power 

is  authorised  to  be  executed  -  iSg — ipi 

must  be  perfected  in  the  lifetime  of  the  dotiec  -  205 

may  be  added  by  the  donee  himself  -<  243 

See  Bargain  and  Sale.     Sealing.     Sign- 
ing.    Tender. 
STAMP.     Sec  Sealing. 

STATUTE  OF  FRAUDS.     See  Sealing.     Signing.     Will. 
STRANGER.     See  Volunteer. 
SURPRISE.     See  Defective  Execution. 
SURRENDER, 

where  a  new  lease  will  amount  to  a  surrender  in  law  of  an 

old  lease  *  .  «  50a 

where  a  surrender  of  an  old  lease  will  be  presumed  Agg 

where  a  surrender  may  be  taken  and  a  new  lease  granted        50g 
See  Reversion. 
SURVIVOR.     See  Executors.    Limitations.    Powers. 
SUSPENSION, 

of  powers  appendant  -  *  54,66 

in  gross  -  -  -  57,  G6 

TAXLS 
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TAXES,    See  Jointuring,  Power  of.     Rekt. 

TERM  FOR  YEARS.    See  CESxuiauE  Trust.    Estates.  • 

Lease  for  Years. 
TENANTS  IN  COMMON, 

*      by  devise,  in  default  of  appointment,  death  of  any  in  testa- 
tors life  defeats  the  power  and  devise  over  pro  tanto         381 
how  created  in  deeds  executed  under  powers  -         884 

what  amounts,  to  a  tenancy  in  common  under  an  implied  gift 
in  default  of  appointment  •»  •  466 

TENANT  FOR  LIFE, 

with  a  power  to  appoint  by  will  hoWhe  may  sell  the  estate      185 
may  purchase  or  take  the  estate  in  settlement  under  the 
usual  power  of  sale  and  exchange  -  -  3go 

See  Estates.  Fine.  Limitations.     Reco- 
TSRT.     Time. 
TENDER, 

of  several  sums  necessary  in  respect  of  distinct  powen  205 

the  fact  of  the  tender  should  be  stated  in  the  deed  -        -300 

at  what  place  it  should  be  made  «  •  20f 

to  whom  it  should  be  made  -  -  ih. 

TIME, 

power  to  be  executed  at  any  time  wiU  be  restrained  by 

equity  if  executed  fraudulently  -  .  215 

power  to  be  executed  six  months  before  the  donee's  death 

may  be  executed  at  any  time  -  .  216 

power  giren  on  a  contingent  event  may  be  executed  before 

the  happening  of  the  event  .  .  216 

power  to  sell  after  the  death  of  tenant  for  ii^  a  sale  cannot 

be  made  in  his  lifetime  -  .  .         217 

power  given  in  default  of  issue  at  what  time  the  issue  must 

fail  -  -  -  -  218  ^^ 

powers  to  be  executed  when  in  possession,  what  possession 
is  sufficient  -  -  -  -  21 9 

TREASON, 

power  forfeited  by,  where  the  execution  of  it  is  not  annexed 
to  the  mind  or  hand  of  the  donee  >  -        148 

but  it  must  be  executed  in  the  life  of  the  donee  152 

See  Crown. 

2  R  TRUST^ 


>e 


603  I  N  D  E  3r. 


TRUST, 

where  a  power  is  tantamount  to  a  trust  -  3l9 

Sec    Fem£    Covert.       Resulting    Trust. 
Unalienable  Trust. 
TRUSTEE, 

« 

cannot  be  controlled  where  he  has  a  power  of  consent  210 

an  execution  will  be  set  aside  where  his  consent  is  ob- 
t^ned  by  fraud  ...  33Q 

having  a  power  of  appointment  upon  a  bill  filed^  the  court 
will  distribute  the  fund  equally  -  -  410 

See  Sale  and  Exchange. 
TRUSTEES,  POWER  TO  APPOINT  NEW, 

how  they  should  be  executed  -  -  167 

whether  the  new  trustees  must  liave  a  seisin  to  s^rve  the  uses  167 
how  they  should  be  created  -  -  l6g 

where  an  appointment  may  be  made  although  not  within 
the  express  words  of  the  power  -  -  3J5 

UNALIENABLE  TRUST, 

what  amounts  to  it  -.  -  -  105 

See  Feme  Covert. 

USES, 

their  nature  before  and  since  the  statute  -  1 — 15 

'  cannot  be  limited  on  uses  -  •  •  16 

whether  a  devise  ta  one  to  uses  operates  under  the  statute        118 
powers  in  wills  where  no  seisin  is  raised  are  not  within  the 
statute  -  -  -  l(?9 

See  Bargain  and  Sale.      Consideration. 
Covenant    to  stand  seised.    Scintilla 
Juris.  .  Seisin. 
VALUE, 

of  lands  in  jointure  at  what  time  to  be  taken  -  439 

VESTED  INTERESTS, 

where  the  gift  of,  relates  only  to'unappointed  shares  465 

VOID  LEASE.     See  Lease,    Power  to. 
VOLUNTEER.     See  Defective  Execution. 
WASTE, 

power  to  commit,  ayoids  a  lease  whece  528 

WIFE. 
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WIFE.     See  Baron  and  Feme.     Feme  Covert. 
WILL, 

power  to  appoint  by,  where  it  can  be  barred  -       ^1 

revoked  by  partition  where  power  ol  appointment  is  reserved     82 
power  over  real  estate  may  be  reserved  to  be  executed  by  will  * 
without  witness  -  -  -     100 

but  not  to  the  owner  himself  by  his  own  will  -     no 

executed  by  will  without  any  requisition,   need  not  be 
in  the  presence  of  tliree  wil  nesses  -  -     174 

required,  power  cannot  be  executed  by  deed        -  -     183 

but  awillr  being  in  the  form  of  a  deed  is  immaterial  1S4 

and  where  general  words  as  ''  writing"  ''  instrument" 
are  in  the  power,  it  may  be  executed  by  will  -     186 

required,  must  t^e  executed  as  a  proper  will  -  •     igQ 

fo  where  a  "  writing  in  the  nature  of  a  will'*  is  required     ib. 
but  the  will  may  be  valid  as  to  personalty,  though  void 
as  to  realty  -  -  -  .     107 

republication  of,  cannot  operate  as  the  execution  of  a  new 

power  -  -  .  -  -235 

executed  under  a  power  may  be  revoked  -        245,  256 

operates  as  a  proper  will    255,  384, 443 
of  personalty  must  be  proved  as  a 
proper  will  -  -     258 

defect  in  execution  of  will  of  real  estate  under  a  power  may 
be  supplied  -  -  ...     202 

See    Covenant.        Defective   Execution. 
Devise.       Excessive  Execution.       Feme 
Covert.     Legacies.     Witnesses. 
WITNESSES, 

to  an  appointment  by  will  of  real  estate  not  necessary,  where  lOg 

the  number  required  must  attest  the  appointment  -     1 78 

must  be  of  the  rank  required                 -              -  •     1 78 

must  attest  the  fact  of  signature,  where                 -  -    200 

whether  they  can  amend  the  attestation  after  the  death 

of  the  person  executing  the  power  «    203 

peed  not  sign  an  attestation  unless  required            -  -    204 

See  Will. 

WORDS, 


60lf  INDEIC. 


WORDS, 

by  what^  powers  may  be  created  •  -  -      9(2 

WRITING.     See  Will. 
YOUNGER  CHILD, 

when  considered  ai)  elder  child  '  *  -     421 


FINIS. 


Printed  by  R.WiLM, 
Chancery-lane. 
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